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♦CHAP.  I.  ♦TSS 

RISKS   COVERED   BY   THE  POLICY. — LIMITATIONS  OP  UNDER- 
WRITER'S LIABILITY. 

Before  proceeding  to  consider  that  clause  in  the  policy 
which  enumerates  the  specific  perils  against  which  the  under- 
writers engage  to  indemnify  the  assured,  we  will  direct  our 
attention  to  certain  general  principles  which,  in  all  cases  alike, 
limit  and  modify  the  underwriter's  responsibility ;  or,  in  other 
words,  which  ascertain  what  risks  he  assumes  by  the  common 
form  of  policy. 

The  following,   therefore,  will    be    the  division   of   the 
chapter :  — 

Sect.  I.  Risk  of  loss  not  falling  within  the  term  or  voyage 

insured. 
Sect.  II.  Risk  of  loss  by  wear  and  tear  of  ship,  or  by  the 

inherent  vice  of  perishable  commodities. 
Sect.  III.  Risk  of  loss  not  proximately  caused  by  the  perils 

insured  against :  Causa  proxima  non  remota  speotatur. 
Sect.  IV.  Risk  of  loss  occasioned  by  the  acts  or  negligence 

of  the  assured  or  his  agents. 
Sect.  V.  Limitation  of  owner^s  responsibility  for  acts  or 

negligence  of  the  master  and  mariners. 
Sect  VI.  Risk  of  loss  occasioned  by  the  acts  of  the  govern- 
ment of  the  assured. 
Sect  Vn.  Risk  of  loss  by  interdiction  of  conmierce,  or 

blockade  or  embargo  of  the  port  of  destination. 
Sect.  VIII.  Bisks  of  foreign  smuggling  trade. 
Sect.  IX.  Bisk  of  loss  by  subsequent  events. 
Sect  X.  Liability  of  underwriter  on  one  subject  of  insurance 

for  loss  on  or  on  account  of  another. 
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754*       ♦Sect.  I.  Risk  of  Loss  not  falling  xoithin  {he  Termor  Voyage 

insured. 

RttofioMDot  $280.  It  is  one  of  the  most  fundamental  principles  of 
the  term  or  voy-  insurance  law  that,  in  order  to  make  the  underwriter  liable 

^ ^  for  any  loss,  it  must  be  shown  to  have  taken  place  within  the 

ter  is'uabiefor  limits  of  the  risk  as  ascertained  by  the  policy.  This  elemen- 
ittlto"pii!oe  ^^y  principle  has  already  been  so  fully  illustrated,  especially 
rf*th°rili'""*^  ^^  treating  of  the  duration  of  the  risk  (a),  that  nothing  more 

can  be  requisite  here  than  briefly  to  notice  one  or  two  of  its 

less  obvious  or  more  doubtful  applications. 
Of  the  liability        A  doubt  has  been  raised  as  to  the  liability  of  underwnriters 

of  underwriten  f       r  i  j  i.  r  *i.  -i     •  j 

on  a  uine  policy  on  a  time  poltcy  for  a  loss  caused  by  one  of  the  perils  msured 
^jn^bu^nof  against  during  the  continuance  of  the  time,  but  not  even- 
rtcrta?kw^uir  tuating  in  a  total  loss  till  after  the  expiration  of  the  lime, 
i^theexpira-  The  facts  of  the  case  in  question,  which  is  not  reported  at 

tioaofthetenxL  ii.         i        •.    ji^i  *•  ••         •! 

CaMofMeie-    length,  but  only  Cited  by  the  court  in  giving  judgment  on 

5^  Rep  "200!*'  another  occasion,  are  these  :  A  ship,  insured  for  six  months, 

met  with  a  fatal  injury  (in  technical  language,  received  her 

death's  wound)  at  sea  three  days  before  the  expiration  of  the 

six  months,  but  was  kept  afloat  by  pumping  till  three  days 

after,  it  was  held  that  the  underwriters  were  not  liable,  (b)  ^ 

Remaiks  on  It  is  not  SO  declared  in  terms,  but  it  seems  quite  clear, 

*****  from  the  above  statement,  and  abo  from  the  whole  tenor  of 

the  judgment  in  the  course  of  which  the  case  was  cited,  that 

the  action  was  brought  for  a  total  loss  in  respect  of  the  ship's 

having /tn/Tuferee/  at  sea  si  the  end  of  the  three  days  ;  and  in 

this  view  the  case  is  only  an  authority  for  the  position  that 

an  underwriter,  under  such  circumstances,  would  not  be 

liable  as  for  a  total  loss :  it  does  not  show  that  he  would  not 

be  liable  as  for  an  average  loss  to  the  extent  of  the  damage 

done  to  the  ship  by  the  casualty  up  to  the  expiration  of  the 

time  as  far  as  this  could  be  ascertained.'    But  even  with  this 

(«)  Part  I.  Chap.  XV.  (3)  Meretony  v.  Dunlop^  cited  1  T. 

Rep.  260. 


>  See  antef  411,  and  caaes  to  this  point,  in  note,  451,  et  seq. 
<  Coit  9.  Smith,  3  John.  Gas.  16. 
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Risk  of  lois  by  which  is  generally  comprised  under  the  term  wear  aiid  tear  ; 
of  ship,  or  by  for  this,  however  considerable,  if  it  arises  merely  from  the 
w^"crf^i8ha-  o^dittary  operation  of  the  usual  casualties  of  the  voyage,  the 
Ue  commodi-  underwriter  is  never  liable  :  he  is  only  liable  when  the  danmge 
sustained  is  in  itself  of  an  extraorditiary  nature^  and  has  been 

caused  by  the  direct  and  violent  operation  of  one  of  the  perils 

insured  against.^ 
To  discrimioate      Such  is  the  Undoubted  rule  ;  but  its  application  is  often  a 

wear  and  tear  ^  .       r  i»  i  •  •        i       i  i. 

iirom  average     matter  of  great  nicety ;  m  fact,  few  things  in  the  law  of 

ly  diificuu!"^'^^'  marine  insurance  have  been  found  more  difficult  in  practice 

than    to    discriminate  between  damage  occasioned  by  the 

ordinary  service  of  the  voyage^  and  that  caused  by  the  perils 

of  the  sea. 

DiattratioiM  of        We  shall  have  occasion  to  advert  to  the  subject  more  at 

the  distinotioa     ...  .       ,  •  r  i 

between  wear  length  when  we  comc  to  treat,  m  the  next  section,  oi  losses 
aveffHelovet.  by  the  perils  of  the  sea  ;  meanwhile  the  following  may  be  ta- 
ken as  some  of  the  more  striking  practical  illustrations  of  the 
distinction  in  question. 
What  is  aver-  If  a  cable  be  chafed  by  the  rocks,  or  the  fluke  of  an  anchor 
what  wear  and  broken  off,  in  a  place  of  usual  anchorage,  and  under  no  extra- 
^SLfandToi*.^  ordinary  circumstances  of  wind  and  weather,  this  is  ordinary 
•*^**  wear  and  tear  of  the  voyage  which  falls  on  the  owner  alone, 

and  for  which  the  underwriter  is  not  liable  ;  if,  on  the  other 
hand,  the  same  thing  were  to  occur  in  a  place  of  unusual  an- 
chorage, or  even  in  the  usual  anchorage  ground  in  a  gale  of 
extraordinary  violence,  the  underwriter  would  be  liable  for 
the  loss  as  caused  by  the  perils  of  the  sea.  (g) 
In  cue  of  Where  a  mast  is  sprung,  or  spars  suapt,  by  the  direct 


{g)  Beneck6  Pr.  of  Indem.  4S6.    Stevens  on  Average,  160,  Sth  ed.    1  PhiUips  on 
Ins.  646. 


and  fails. 


1  Bamewall  v.  Church,  1  Gaines,  234;  Cdes  v.  Marine  Ins.  Co.  S  Wash.  C.  C. 
199;  Potter  v.  Suffolk  Ins.  Co.  2  Sumner,  197 ;  3  Kent,  (5th  ed.)  300 ;  Flemming  v. 
Marine  Ins.  Co.  4  Whart.  59.  The  insured  must  prove  that  the  necessity  for  repairs 
made  by  iiiin  during  the  course  of  the  voyage  arose  front  some  extraordinary  peril. 
The  muuprcbandi  is  on  the  insured  to  establish  this  by  competent  and  satisfactory 
proofii.  It  is  not  sufficient  to  show  seaworthiness  at  the  conmiencement  of  the  voy- 
■fs  and  rest  upon  that ;  because  there  is  no  rule,  or  presumption  of  law,  which 
makes  the  seaworthiness  of  a  vessel  at  the  commencement  of  the  voyage  prim6 
faeU  evidence  that  the  subsequent  repairs,  necessary  to  be  made  during  the  voyage, 
arose  from  an  extraordinary  peril.  Otherwise  the  underwriters  might  be  made  h'aUe 
fisr  losses  from  mere  wear  and  tear.    Doouell  v.  Columbian  Ins.  Co.  2  Sumner,  366. 
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action  of  the  wind,  the  fact  itself  proves  the  violence  to  have  Ride  of  io«  by 
been  extraordinary,  and  the  loss  falls  on  the  underwriter  as  ^nlw^*^' 
caused  by  a  peril  of  the  sea  (A) :  the  result  is  the  same  if  the  ^^^JpSha. 
*dhip  in  a  heavy  cross  rolling  sea  pitch  or  lurch  away  her  ^®  oommodi- 
masts.  (0  — 

So,  if  sails  are  blown  from  the  bolt  ropes,  or  split  by  a 
squall  coming  on  so  suddenly  that  they  could  not  be  furled, 
this  is  a  loss  by  the  perils  of  the  sea,  and  not  by  the  ordinary 
wear  and  tear  of  the  voyage  (j)^  and  the  decision  of  our  En- 
glish courts  has  been  to  the  same  effect  when  sails  are  split, 
or  masts  are  carried  away,  in  consequence  of  crowding  a 
press  of  sail  to  avoid  an  enemy  or  a  lee  shore.  (Jc) 

On  the  other  hand,  if  masts  or  spars  are  damaged,  or  sails 
lorn,  worn  out,  or  carried  away,  in  the  ordinary  service  of 
the  ship,  and  not  by  the  direct  and  violent  operation  of  any 
extraordinary  casualty ;  in  other  words,  by  any  of  the  perils 
of  the  seas,  in  the  sense  which  these  words  bectr  in  policies 
of  insurance,  this  is  undoubtedly  only  wear  and  tear,  and 
does  not  fall  upon  the  underwriter.  (/) 

The  damage  caused  by  springing  a-leak  is  not  a  charge  J^"?ecaiwed 
upon  the  underwriters,  unless  it  can  be  directly  traceable  to  leak,  when 
the  immediate  and  violent  operation  of  some  peril  insured  and  when  aver- 
against ;  as  where  the  leak  can  be  proved  to  have  been  cans-  ^^' 
ed  by  a  heavy  sea  striking  the  vessel,  or  by  her  being  driven 
on  a  rock,  &c. :  where  the  leak  arises  from  the  unseaworthy 
state  of  the  ship  when  she  sailed,  and  is  only  a  consequence 
of  that  ordinary  amount  of  straining  to  which  she  would  un- 
avoidably be  exposed  in  the  general  and  average  course  of 
the  voyage  insured,  the  underwriter  is  not  liable,  (m) 

Dama£:e  done  to  the  hull  of  the  ship  in  the  course  of  de-  l>ama««  done 

f     J-        u  '     .  •  .        J-  ji  lo  the  lull  of 

lending  her  agamst  an  enemy,  is  not  ordmary  wear  and  tear  the  ship,  as  by 
of  the  voyage,  at  all  events  as  regards  a  merchantnuin^  but  is  by^wumw,  rata, 
a  k)8s  for  which  the  underwriter  is  liable,  (n)  ^^' 

(A)  See  1  PhilUpa  oo  Ina.  844.  frequently  uke  place,  and  which  the  ves- 

(i)  Stevens  oa  Average,  166, 5th  ed.  sel  ought  to  be  able  to  resist.'*   P.  45S, ami 

ij)  Beneck^  JPr.  of  Indem.  454.  qtuere. 

(A)  Coviogtoo  V.  Boberts,  2  Bos.  &  PuU.  (/)  Beneck^  Pr  of  Indem.  451.    1  Phil- 

N.  R.  37S.   Sterens  on  Average,  168, 5lh  Upa  od  Ins.  645, 646. 

ed.   Evrn  bere,  M.  'Beiiecki6  thinks  that,  (m)  Stevens  on  Average,  170, 5th  ed. 

eioepl  under eztrMfdinary  circumstances,  and  see  the  cases  collected  in  the  chapter 

tliiikiBB  would  HOC  fidi  OQ  the  uoderwriten,  on  Unseaworthiness,  anu.  Part  U,  Chap, 

"because  tbe  dmngen  in  whk^  these  17. 

kiHB  oqgiiuile  sre  ocxsoireiices  which  (n)  Taylor  v.  Curtis,  6  Taunt  60&    3 
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Rink ofiomby  ♦Damage  done  by  storm  to  the  ship's  upper  works  falls  on 
of  abip,orby  the  Underwriter  when  amounting  to  above  three  per  cent,  (o) 
Woe  of^Lha.  Damage  done  to  the  hull  of  the  ship  by  worms  ^  and  rats^ 
Ue  cumiDodi-  jg^  generally  speaking,  regarded  as  falling  within  the  ordinary 
—  gQ^ —  wear  and  tear  of  the  voyage,  and  not  as  a  loss  falling  on 

the  underwriters,  (p) 
^"iheatlSM^  With  regard  to  copper  sheathing^  the  right  rule  would  seem 
to  be,  that  the  underwriter  ought  to  be  responsible  for  all 
damage  violently  done  to  it  by  the  direct  operation  of  the 
perils  of  the  sea,  as  where  it  is  torn  or  scraped  off  by  rocks, 
in  consequence  of  a  storm  ;  on  the  other  hand  he  ought  not 
to  be  liable  for  any  deterioration,  which,  considering  the 
age  of  the  sheathing,  and  the  incidents  of  the  voyage,  can 
fairly  be  attributed  to  wear  and  tear,  (q) 

Such  are  some  of  the  points  that  have  been  established  on 
this  subject,  either  by  the  courts  of  law,  or  by  the  general 
practice  of  mercantile  men ;  in  every  case,  as  is  obvious, 
much  must  be  left  to  the  practical  judgment  of  practical 
men,  and  the  only  principle  that  can  be  laid  down  is  that 
already  mentioned,  viz.,  that  whenever  the  loss  can,  upon  a 
fair  review  of  all  the  circumstances,  be  imputed  to  the  ordi- 
nary wear  and  tear  of  the  voyage,  the  underwriter  is  exempt 
from  liability. 

Underwriter  it  ^  282.  Upon  the  samc  ground,  the  underwriter  is  not  liable 
lots  arisiug  for  that  loss  or  deterioration  which  arises  solely  from  a  prin- 
we»rfiheT2ng  ^iple  of  decay  or  corruption  inherent  in  the  subject  insured, 
"**"^'  or,  as  the  phrase  is,  from  its  proper  vice;  thus,  if  fruit  be- 

comes rotten,  or  flour  heats,  or  wine  turns  sour,  not  from 

MaTsbair8Rep.d09.    Stevens  on  Average,  {p)  As  to  worms,  see  Rohl  v.  Parr,  1 

167,  168,  (Hh  ed.  eontrd.    But  See  Ben-  Esp.  244.    1  Phillips  on  Ins.  639.   3  Kent's 

eck^,  Pr.  of  Indem.  456.  pomm.  (Sth  ed.)  300,  note  (a).    As  to  rats, 

(o)  Stevens  on  Average,  161,  «kh  ed.  Hunter  v.  Potts,  4  Camp.  203.    Kent's 

Beneck^,  Pr.  of  Indem  454.    1  Phillips  on  Coinm.  ibid. 

Ids.  643.  {q)  1  Phillips,  Ins.  643. 


1  See  Haxard  v.  N.  Eng.  Marine  Ins.  Co.  1  Sumnei^  218,  228;  S.  C.  8  Peters, 
(S.  C.)  557 ;  Martin  p.  Salem  Ins.  Co.  2  Mass.  429 ;  pod^  803.  But  see  Per  Living- 
•ton,  J.  in  Depeyster  v.  Col.  Ins.  Co.  2  Caines,  R.  35. 

s  See  Abbott,  Shipp.  (6th  Am.  ed.)  388,  in  note;  A]rmar  v.  Astor,  6  Cowen,  266. 
But  Oarrigues  v.  Coxe,  1  Binney,  502,  is  contrary.  3  Kent,  (5th  ed.)  300,  301,  in 
note ;  Story,  Baihn.  f  513;  poti^  803. 
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Bitk  of  loss  by  the  rest  had  lost  a  great  part  of  their  contents ;  the  casks. 
of  ship,  or  by  however,  had  not  shifted  their  places,  in  other  words,  ^^  the 
viceof^perisha-  stowoge  wos  not  damaged ;  ^^  the  defendants  proposed  to 
bbooflDmodi-      ♦give  in  evidence  the  custom  of  Lloyd's,  as  set  forth  by  Mr. 

"      ^^ Stevens  in  the  above  passage.     Lord  Denman  rejected  the 

evidence,  and  told  the  jury  to  consider  whether  the  loss  was 

in  fact  caused  by  what  they  considered  perils  of  the  sexis  :  the 

jury  being  unable  to  agree,  a  verdict  was  taken  by  consent 

for  the  defendant,  (to) 

In  this  country        In  our  own  country  no  fixed  rule  is  laid  down  as  to  what 

Lnount  ofi^ak.  shall  be  considered  ordinary  leakage  and  breakage  on  given 

Jp  to^^^h     articles  on  a  given  voyage. 

underwriters  jp  ^he  United  States,  and  generally  on  the  continent  of 

■re  not  to  be  .  '  .     /•        i  .  t/t» 

re«pooMbie  is  Europe,  a  certain  per  centage  is  fixed,  varying  upon  different 
law.  ^  articles,  and  upon  voyages  of  different  length  and  duration, 
St  teL^nd**^  -  ^®  ^^®  ordinary  amount  of  leakage  and  breakage,  for  which 
eraiiy  on  the  the  Underwriter  can  in  no  case  be  liable,  even  though  the  ship 
ceruin  percent-  may  be  Wrecked  or  stranded  ;  for  any  amount  of  leakage  or 
and  breaka|e^  breakage  beyond  this  average  amount  he  will  be  liable,  if  the 
Se*un^'rwriuw  ®^'P  ^^  wrecked  or  stranded,  but  not  otherwise, 
is  not  liable.  In  the  United  States,  this  amount  is  in  some  cases  fixed  by 

the  rules  of  the  different  insurance  companies,  (x) 
Stipulations  in        In  the  different  forms  of  policy  in  use  in  the  different  mer- 
poiicies  on  this    cautile  cities  of  France,  stipulations  to  this  effect  are  gene- 
subjeot.  ^jjy  introduced,  liable,  of  course  to  be  varied  at  the  option 

of  the  parties. 

Thus,  to  take  one  instance  out  of  many,  in  the  form  of 
policy  commonly  in  use  in  Bordeaux,  it  is  stipulated  — 

^^  That  the  insurers  shall  be  altogether  free  from  particular 
averages,  should  there  not  be  stranding,  on  leakage  of  liquids; 
and  shotdd  there  be  stranding^  they  shall  only  pay  the  extra- 
ordinary leakage,  fixing  henceforward  the  ustuU  leakage  at 
5  per  cent,  on  distant  or  coasting  voyages,  at  10  per  cent,  on 
,  long  voyages,  as  far  as  Cape  Horn  or  the  Cape  of  Good 
Hope,  and  at  15  per  cent,  on  all  voyages  beyond  the  said 
Capes."  (y) 
761  ♦  *Similar  provisions,  varying  as  to  the  amount  of  per  centage 

fixed  on,  are  to  be  found  in  all  French  policies,  (z) 

(«9)  Crofts  V.  Marshall,  7  C.  &  P.  597.        (y)  See  form  o(  Bordeaux  policy,  Vau- 
tried  at  Guildhall  before  a  special  jury.        cher's  Guide  to  Marine  Insurance,  40. 
{x)  I  PiaiUipi  OQ  Ins.  628;  629.  {g)  See  form  of  Havre  poliuy,  Yaucher 


764  BISE8  COVERED  BT  THE  POLICY. 

Risk  of  loss  by  avoid  a  scarcitv  of  water,  was  a  loss  for  which  the  underwri- 

of  ship,  or  by  tcrs  Were  not  liable  as  an  ordinary  peril  of  the  sea.  (b) 

iSce  rf  periBha-  ^^Jj  Lord  Mansfield  himself  had  to  undergo  the  melan- 

hte  commodi-  eholy  degradation  of  applying  all  the  subtlety  of  his  great  in- 

' -zz tellecl  in  order  to  assist  a  special  jury  of  London  merchants 

Case  of  Jones  0.  ^  .         "^  . 

SchmoiL  1 T.     in  coming  to  the  following  conclusions  in  a  case  where  ^^  mor- 
^'     '         tality  by  mutiny  of  slaves  "  was  included  amongst  the  perils 
insured  against. 

1.  That  all  the  slaves  who  were  killed  in  the  mutiny,  or 
died  of  their  wounds,  were  to  be  paid  for. 

2.  That  all  those  who  died  of  their  bruises,  which  they  had 
received  in  the  mutiny,  though  accompanied  by  other  causes, 
were  to  be  paid  ipr. 

3.  That  all  who  had  swallowed  salt  water ^  or  leaped  into 
ike  sea,  and  hung  upon  the  sides  of  the  ship  without  being 
otherwise  bruised,  or  died  of  chagrin^  were  not  to  be  paid 
for.  (c) 

Death  of  slaves  In  the  last  case  upon  this  subject  in  our  books,  it  was  decided 
food  and  water  that  where  ncgro  slaves  died  on  the  passage  from  scarcity  of 
SitiMun^"*^*  food  caused  by  the  extraordinary  andtmavoidaile  delay  of  the 
Hodgson.  voyage,  this  was  a  case  of  natural  death,  for  which  the  under- 

writers were  not  liable,  (d) 

Happily,  since  the  extinction  of  the  African  slave  trade  in 
this  country,  and  the  numerous  international  treaties  between 
our  own  and  foreign  governments  for  the  suppression  of  the 
traffic,  English  underwriters  can  no  longer  have  any  imme- 
diate concern  with  insurances  upon  slaves. 
763  ♦  *Several  of  the  principles,  however,  established  by  these 

decisions  are  still  applicable  to  insurances  on  live  stock. 
Cases  of  insui^       Thus,  in  a  case  where  thirty  mules,  ten  asses,  and  thirty 
stock.  oxen  were  insured  "at  and  from  Cork  to  Barbadoes  and  St. 

of sSiSyof*  Vincent,  warranted  free  of  mortality  and  jettison,"  Lord 
P«wW<»«»  Tenterden  held,  upon  the  authority  of  the  case  of  Tatham 
extnofdmary  V.  Hogdson,  just  cited,  that  if  the  ship  had  been  driven  out 
btodday^ofthe  ^f  her  course  by  the  perils  of  the  sea,  and  the  voyage 
nSauii^riric  thereby  had  become  so  protracted  as  to  exhaust  all  the  pro- 
ofthe  underwri.  visions,  and  consequently  the  means  of  sustaining  the  life  of 

{h)  Gpegwm  v.  Gabert,  Park,  103,  7th    130.    The  above  is  taken  verbatim  from 
ed.    Bfarsball  on  Ins.  560.  the  report, 

(c)  Jones  V.  SchmoU,  cited  1  T.  Rep.       {d)  Tatham  v.  Hodgson,  Park  on  Ins. 

141, 8th  ed. 


BISKS  COVERED   BT  THE  P0LI07. 


Sect.  III.  Risk  of  Lass  not  proximately  caused  by  the  Perils 
insured  against :  Causa  proxima  non  remota  spectaiur. 

r  lom  not  ^  284,  To  prevent  uncertainty  and  dispute,  it  is  a  settled 
by  the  rule  that  the  underwriter  is  liable  for  no  loss  which  is  not 
^  CauM  proximately  caused  by  the  perils  insured  against.  Causa 
)afumr§-  pfQ^Am^  ^^^j  rcMota  spectaiur  is  a  fundamental  principle  in 


^jjerwri-  ^^  ^^^  ^^  insurance,  and  the  reason  is,  as  given  by  Lord 
wWcb'*  ^^•^^'^j  ^^®^  "^^  were  infinite  for  the  law  to  consider  the 
(^umateiy  causes  of  causcs,  and  their  impulsions  one  on  another,  there- 
nrared  fore  it  contenteth  itself  with  the  immediate  cause."  ih)  ^ 
iVorftil  ^his  maxim  as  applied  in  practice  has  a  twofold  operation, 
*ti«»  —partly  to  limit,  and  partly  to  enlarge  the  underwriter's 
tbe  responsibility.  It  acts  in  the  latter  mode  in  all  those  cases 
where  it  has  been  decided  that  the  underwriter  shall  be  liable 
for  all  losses  that  are  proximaiely  caused  by  the  perils  insured 
itioQ  in  against,  though  they  may  be  remotely  occasioned  by  the  acts 
l»4i  *or  negligence  of  the  assured  or  his  agents,  (i)  ^  It  operates 
in  the  same  way  in  those  cases,  where  the  question  is,  whether 
the  cause  of  loss  has  been  correctly  alleged  in  the  declaration  ; 

B«yley,  J.  and  Hdroyd,  J.  expreased  (»)  Rusk  v.  Royal  Exch.  Am.  2  B.  & 

themselves  perfectly  satisfied ;  but  Mr.  Aid.  72.  and  the  line  of  cases  between 

J.  Ldttledale  said  be  doubted  whether  he  that  and  Redman  v.  Wilson,  14  Mees.  & 

■hould  have  concurred  with  it.  Wels.  476,  which  are  cited  in  the  next 

(A)  Maxims  of  the  Law,  35.     Lew  section.    \  PoH,  806,  807.  > 
Tracts,  1737,  cited  by  Lord  Denman  in 
De  Vaux  v,  Salvador,  4  Ad.  &  Ell.  431. 


wo4bkl 


I  In  Peters  v.  Wanen  Ins.  Ck>.  3  Sumner,  389,  it  was  decided,  that  tlie  maxim 
CauBaprtunma  non  r§mota  tpedatur^  is  not  of  universal  application  in  the  law ;  and 
does  not  exclude  incidental  losses,  flowing  as  a  legal  or  natural  consequence  from  tbe 
dfrect  injury  or  loss  to  the  thing  insured.  See  Peters  v.  Warren  Ins.  Co.  14  Peters 
(S.  C.)  00;  Magoun  v.  N.  Eng.  JAarine  Ids.  Co.  1  Story,  C.  C.  157.  All  expenses, 
resulting  as  a  direct  and  immediate  consequence  of  a  peril  insured  against,  are  covered 
by  the  policy.    Hale  v.  Washington  Ins.  Go.  2  Story,  C.  C.  176. 

*  See  Georgia  Ins.  and  Trust  Co.  v.  Davrson,  2  Gill,  365 ;  Delano  v.  Bedford  Ins. 
Co.  10  Mass.  347,  354;  Williams  v.  Sufibllc  Ins.  Co.  3  Sumner,  276,  277 ;  3  Kent, 
(5th  ed.)  300,  note,  306,  307;  Patapeco  Ins.  Co.  v.  Coulter,  3  Peters,  (S.  C.)  222; 
Colum.  Ins.  Co.  v.  Lawrence,  ib.  517;  Walters  o.  M.  L.  Ins.  Co.  11  ib.  213;  S.  C. 
1  BTLenn,  275 ;  Georgia  Ins.  and  Trust  Co.  «.  Dawson,  2  Gill,  365 ;  Perrin  v.  Protec- 
tion Ins.  Co.  11  Ohio,  147;  American  Ins.  Co.  v.  Insley,  7  Barr,  223;  Potter  v.  Suf- 
Iblk  Ins.  to.  2  Sumner,  107, 200;  Copeland  v.  N.  Eng.  Marine  Ins.  Co.  2  Metcal4 
438,450;  EUery  «.N.  £og.  Ins.  Co.  8  Pick.  14. 
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Risk  of  loss  not  the  Underwriter,  but  on  the  owner,  as  forming  part  of  the 

caused  by  the  Ordinary  expenses  of  the  voyage,  (m)  ^ 

•gaiii«t""Gitafl  Wilhout,  however,  adverting  to  further  ilhistrations  of  this 

fmimattanr^  Well  established  rule,  which  we  shall  have  abundant  occasion 

flPioca  tptnotur,  ' 

Difficoiiy  of  ap-  ^^  Consider  elsewhere,  we  shall  show  the  difficulty  *of  its  prac- 
plyiog  the  rule  tjcai  illustration,  by  citing  the  two  following  recent  cases, 
■howQbytwo  wherein,  upon  two  states  of  fact  almost  identical,  Lord  Den- 
Lo^Denmaii    man  and  Mr.  J.  Story  came  to  diametrically  opposite  con- 

and  Mr.  J.  Sio-  ^i„«:rtn« 
ry  have  aoplied  ClUSlOnS. 

iJmo^'^Mme      ^^^  '^^^^  ^^  ^^  English  case  were  shortly  these  :  a  ship 
•tate  of  facta,     in  the  Hooghly  river  came  into  collision  with  a  steamer,  and 
766*       considerable  damage  was  done  to  each.     The  owner  of  the 
to  be  paid  by     «Aip  claimed  compensation  of  the  owners  of  the  steamer] 
aw^sIJ^tV*       and  the  claim  having  been  referred  to  arbitration,  it  was 
"fore^VartlT    ^w^^^^cd  that  each  vessel  should  bear  half  the  joint  expenses 
tratioa  award,    of  the  two.     Under  this  award  the  ship  had  to  pay  a  balance 
tioafordain.     to  the  Steamer  ;  and  the  owner  of  the  ship  brought  an  action 
cSSskwi%  nof  against  his  underwriter,  to  recover  the  sum  he  had  been  thus 
dS^a  cSlni  for   ^^ g^^  ^^  P^Jj  38  a  particular  average  loss,  laying  the  damage 
tossbytheperiii  to  have  been  caused  "  by  ike  perils  of  the  sea^     The  Court 
DeVaux'v.       of  King's  Bench  held  that  he  could  not  recover,  on  the 
&j^.m      '  ground,  as  stated  by  Lord  Denman,  that  the  obligation  to 
pay  the  sum  in  question  was  neither  "a  necessary  nor  a 
proximate  effect  of  the  perils  of  the  sea,  but  growing  out  of 
an  arbitrary  provision  of  the  law  of  nations."  (n) 
Bat  in  the  In  the  American  case  the  facts  were  these  :  —  An  Ame- 

•uch8um,orI  ficau  ship  in  the  river  Elbe,  without  fault  on  either  side, 
byi»nien<«?fa  ^^^^  ^"^^  collision  with  a  Hamburgh  galliot,  and  sunk  her, 
S"^S.^h^\  receiving  herself  considerable  injury.  The  owner  of  the 
recoverable  aa  golliot  brought  the  casc  before  the  Marine  Court  of  Cux- 
periiso/theMa.  haven,  which,  in  pursuance  of  the  regulations  of  the  Ham- 
ren^ins!  Com^  burgh  Ordinance,  apportioned  one-half  the  whole  loss  on  the 
^omo.  Rep.    owners  of  each  vessel.     The  owners  of  the  ship  having  been 

(ff»)  Fletcher  v,  Poole,  Park  od  Ins.  gptctatftr.    De  Vaux  v.  Salvador,  4  Ad. 

115.  8th  ed.    Eden  r.  Poole,  ibid.   117.  &  Elt  42a 

Robertson  v.  Ewer,  1 T.  Rep.  127.   Lord  (n)  De  Vaux  v.  Salvador,  4  Ad.  ^c  EU. 

Denman,  however,  puts  these  cases  on  420. 
the  ground  of  couml  proxtma  nan  rtmota 


>  See^Mi^,  009,  911,  and  notes. 
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Sect.  IV.  Risk  of  Loss  occasioned  by  the  Ads  or  Negligence 

of  the  Assured  or  his  Agents. 


Risk  of  loss  oc- 
Cftuooed  bv  the 
■ctsor  atgii- 
genoe  of  the  as- 
auredor  his 
•gents. 

768  ♦ 

Where  the  ship 
is  seaworthy 
and  properly 
oommanded, 
equipped,  and 
manned  at  the 
outset,  the  uo- 
derwihet  tvill 
billable  for  aa 
losspfoxiiiislely 
caused  by  the 
perils  insured 
■gainsL  though 
lemotely  ooca* 
saooed  oy  the 
acts  of  negli- 
gence of  the 
master  or  crew. 


§  285.  The  principal  established  by  the  more  recent  author- 
ities in  this  country  is,  that,  supposing  the  vessel,  crew,  and 
equipments,  to  have  been  originally  sufficient,  and  a  captain 
to  have  been  provided  of  competent  skill,  the  assured  has 
done  all  that  he  contracted  to  do ;  and  the  underwriter  *is, 
in  such  case,  liable  for  any  loss  proximately  caused  by  the 
perils  insured  against,  although  it  may  have  been  remotely 
occasioned  by  the  negligence  or  misconduct  (not  amounting 
to  barratry)  of  the  captain  or  crew,  whether  such  negligence 
or  misconduct  consist  in  omitting  some  act  which  ought 
to  be  done,  or  doing  an  act  which  ought  not  to  be  done  in 
the  course  of  the  navigation,  {q) 

The  same  principle  appears,  at  length,  after  much  fluctua- 
tion in  the  decisions,  to  have  been  established  in  the  United 
States,  (r)  * 


{q)  Busk  V.  Royal  Exch.  Comp.  2  B. 
«t  AM.  72.  Walker  v,  MaiUand,  5  B.  & 
Aid.  171.  Bishop  v.  PenUand,  7  B.  & 
Cr.  219.  Holdsworth  v.  Wise,  ibid.  794. 
Shore  v.  Bentall,  ibid.  798.  Phillips  v. 
Headlam,  2  B.  &  Ad.  380.  Dixon  v. 
Sadler,  5  Mees.  &  WeU.  405.  S.  C. 
confirmed  in  error,  8  Mees.  &  Wels.  895. 
Redman  v.  Wilson,  14  Mees.  9l  Web.  47S. 

<r)  See  1  Phillips  on  Ins.  chap,  xiii 
aect.  2,  see  especially  p.  581.  3  Kent's 
Comm.  (5th  ed.)  300,  301,  and  also  306, 
•ad  the  learned  note  («)  thereto  appended. 
The  eases  in  the  Supreme  Court  of  the 
United  States,  which  seem  to  have  fixed 
the  law  as  stated  in  the  text,  are  f  Pa- 
tapsco  Ins.  Comp.  v.  Coulter,  3  Peters 
Rep.  222.  Columbian  Ins.  Comp.  v. 
Lawrence,  10  Peters,  (S.  C.)  Rep.  517. 


Waters  v.  Merchants  Louisville  Ins.  Co. 
11  Peters,  (S.  C.)  Rep.  2ia  ^  Potter  v. 
Sufibik  Ins.  Co.  2  Sumaer,  197  ;  Cope- 
land  V.  N.  England  Marine  Ins.  Co.  2 
Metcalf,  432,  440 ;  Andrews  9.  Eawx  F. 
&  M.  Ins.  Co.  3  Mason,  6,  26,  27;  Wil- 
liams 9.  Sufiolk  Ins.  Co.  3  Sumner,  276, 
277 ;  Georgia  Ins.  &  Trust  Co.  v.  Daw- 
son, 2  Gfll,  365 ;  Perrin  v.  Protection  Ins. 
Co.  11  Ohio,  147 ;  American  las.  Ca  v. 
Insley,  7  Barr,  (Penn.)  223;  aiti6,764, 
765,  and  note;  St.  Louis  Ins.  Co.  v. 
Glasgow,  Missouri  Ins.  Co.  v.  Glasgow, 
8  Missouri,  713»  725.  The  principle  has 
never  been  extended  to  the  case  of  volun- 
tary deviation.  Natchez  Ins.  Co.  v. 
Stanton,  2  Smedes  &  Marsh.  940.  See 
Stewart  v.  Ins.  Co.  1  Humph.  242.  y 


1  "  This  doctrine,**  says  Mr.  Justice  Story,  "  not  only  stands  upon  the  maxim, 
proxitna  nonremota  spectatur;  but  upon  the  more  general  ground,  that  the  under- 
writers take  upon  themselves  all  losses  by  the  perils  insured  against,  without  any 
Teference  to  the  fact,  whether  they  are  attributable  to  the  negligence  or  default  of  the 
master  and  crew,  or  to  mere  accident  or  irresktible  force.  There  being  no  such 
exception  in  the  words  of  the  policy,  the  poUcy  of  the  law  does  not  create  one,  as  the 
owner  can,  in  most  cases,  be  in  no  better  condition  to  guard  himself  against  a  loM  by 
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Bwkof  loasoo-  A  ship,  which  was  obliged,  owing  to  her  being  a  sharp 
acuor negV  built  vessel,  to  be  lashed  to  a  harbor  pier,  fell  over  when  the 
Sired  OTht*  ■*■  tide  left  her,  and  was  stove  in  and  stranded  in  consequence 

•g^"**- of  the  gross  negligence  of  the  male  in  not  procuring  a  rope 

Ship  bilged,       q{  gu^Rcient  Strength  for  the  purpose  :  the  court  on  the  same 

owiog  to  mate's        .  ,     ,,     .  .  •  i-    i  i       /    \ 

negligence  in  principle,  held  the  underwriters  liable,  (u) 

with'proper  A  ship  insured  on  an  entire  voyage  out  and  home,  having 

b2JJ^^  been  seaworthy  and  properly  manned  and  commanded  at  the 

Pratiand,  outset  of  that  risk,  was  lost  on  her  passage  home  by  the 

Sailing  home-  perils  of  the  sea  ;  the  underwriters  were  held  not  to  be  dis- 

orS^X*8^*'*  charged  by  the  captain's  negligence  and  misconduct  in  sailing 

BiiS?of  da"  e  ^^^^  ^^^  ^"  ^^^®  homeward  passage  in  such  a  state  of  leakiness 

oua  leakineML  as  to  be  oblifi^cd  to  be  pumped  out  by  the  crew  every  two 

Holdsworth  V.     .  /    v  i  '^  /      '^  -^  -^ 

Wise,  1  B.$L      hours,  (v)  ^ 

Shi  lost  bv  '^  ®'^'P  Struck  the  ground  and  was  lost  in  the  Sierra  Leone 

ttrending,  ow-  river  by  stranding,  owing  to  tlie  master's  having  entered  it 
Mfling^to  hai^  without  a  pilot,  after  having  made  every  reasonable  attempt 
rwithoul a  ^^  procure  one ;  Lord  Tenlerden  said,  that  even  if  the  loss 
Phillips  V.  had  happened  in  consequence  of  the  mistake  of  the  master, 
2B. ftAd. 380.  (provided  he  were  a  person  of  competent  skill  at  the  time 

when  the  policy  was  made,)  yet  having  been  proximately 

caused  by  the  perils  of  the  sea,  the  underwriters  would  be 

chargeable  :  "  a  fortiori^  they  were  so,  as  he  appeared  to  have 

acted  with  a  sound  discretion,  (to) 

Ship  lost  by  be-       Th^master  of  a  vessel  which  had  sailed  on  a  voyage  from 

OT^her  beam       Rotterdam  to  Sunderland  in  a  seaworthy  state  and  properly 

^Jsr^rTrnpro-  Hiauned  and  equipped,  on  her  arriving  off  a  point  about  four 

periy  (but  not     miles  from  Sunderland,  negligently  and  improperly  (but  not 

heaving  over      barratrously)  heaved  overboard  so  much  of  her  ballast  that 

last  the  vessel  was,  by  a  sudden  squally  driven  on  her  beam  ends, 

T^i^  JIM,    «s       I9a^ 

ler,5Mee«. &    *sunk,  and  totally  lost;  the  court  held,  that,  as  this  loss  was 
^^^^'^       proximately  caused   by  the  perils  of  the  seas,  the  assured 
might  recover,  though  it  was  remotely  occasioned  by  the 


(u)  Bishop  V.  Pentland,  7  B.  &  Cr.        {w)  Phillips  v,  Headlam,  2  B.  &  Ad. 
219.  380. 

(v)  Holdsworth  v.  Wise,  7  B.  &  Cr. 
794.    Shore  v.  Bental,  ibid.  796,  in  notis. 
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>  But  we  anu,  666, 667,  and  nolM. 
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Risk  ofioM  00-  the  master  so  to  do,  would  not  let  them  cast  off  the  rope,  by 

OMioned  by  the  r      »  •   i      i        i  •  i       i  i  i 

acts  or  negii-      leason  of  which  the  ship  took  the  ground,  was  very  much 
Su^orhis  "^  Strained,  and  made  a  great  deal  of  water.     The  majority  of 

*^^ the  court,  against  the  opinion  of  Sir  James  Mansfield,  held 

that  no  negligence  could  be  imputed  in  this  case,  but  that 
the  loss  was,  as  alleged  in  the  declaration,  a  loss  by  the 
perils  of  the  seas,  (a) 
b^Cti^k  ^  ®^'P  bound  from  Rhode  Island  (United  States)  for 
ntesyowiogto  Liverpool,  having  sailed  for  her  voyage  in  a  state  of  com- 
odhep^t'm  plete  equipment,  on  passing  Holyhead  took  on  board  a  pilot 
Sing^e/thw  (as  required  by  the  Liverpool  Pilot  Act,  37  G.  3.  c.  78.,  and 
SSSSfni^^  of  ^^^^  *^y  ^^^  general  Pilot  Act  then  in  force  52  G.  3.  c.  39.) 
the  master:        and  Under  his  conduct  entered  the  river  Mersey,  and  arrived 

held,  a  loss  by  .       -,  "^ 

the  perils  of  the  Opposite  St.  George's  dock. 

the'undemri-         The  master,  who  was  then  obliged  to  quit  the  vessel  on 

it  noUavinlr^*^*  business,  wamed  the  pilot  on  no  account  to  let  her  take  the 

beea  occasion-    ground,  as,  being  sharp  built,  she  could  not  do  so  with  safety. 

ligenceof  the     The  pilot,  however,  during  the  master's  absence,  disregard- 

Carruihersv.     ing  this  advicc,  took  the  ship  up  to  the  pier  of  St.  George's 

4^!&^^*77.  dock  basin,  and  fastened  her  there  with  a  rope  to  the  shore, 

with  the  intention  she  should  take  the  ground  when  the  tide 

fell ;  she  accordingly  did  so,  and,  when  the  water  left  her, 

fell  over  on  the  side  farthest  from  the  pier  with  such  violence 

that  she  bilged  and  broke  many  of  her  timbers,  and  lay  on 

her  beam  ends. 

The  court  held  that  this  loss  could  not  be  considered  as 
having  happened  through  the  negligence  or  misconduct  of 
the  master  and  mariners  ;  for  it  was,  in  fact,  owing  to  the  mis- 
conduct of  the  pilotj  between  whom  and  the  master  there  is 
no  privily,  he  not  being  chosen  by  the  master,  but  forced 
upon  him  by  the  law  under  a  penally  :  and,  independently  of 
•this  general  principle,  the  30lh  section  of  the  Pilot  Act  then 
in  force,  expressly  provided  that  owners  should  not  be  pre- 
772  ♦  •vented  from  recovering  on  a  contract  of  insurance  by  reason 
of  any  neglect  of  a  pilot  taken  on  board  under  the  regulations 
of  that  act.  {b)  ^ 

(a)  Hodgson  v.  Malcolm,  2  Bos.  &  Pull.        (5)  Camithers  v.  Sydebotham,  4  Maule 
N.  R.  336.  &  Sel.  77. 


>  See  EUery  v.  New  Eng.  Ins.  Co.  8  Pick.  14 ;   Copeland  v.  N.  Eng.  Marine  Ins. 
Co.  2  Metcair,  451,  4S2. 
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RMcofion  00-  whose  crew  hlid  died  of  the  plague  on  the  voyage,  sailed  into 
sets  or  neffii-  that  city  with  a  false  bill  of  health,  in  consequence  of  which 
^Swhm  ^  his  ship  was  ordered  to  be  burnt,  this  misconduct  was  held 

^t^^' to  discharge  the  underwriters  (e) ;  and  it  is  apprehended  that 

such  a  decision  is  not  at  variance  with  the  principle  of  the 

English  cases  as  above  laid  down. 

jBi^  broken  up      The  followin£C  English  case  seems  to  have  proceeded  on 

of  the  negii.      the  Same  ground  ;  a  ship  having  been  driven  ashore  near  the 

•flmdinnot    harbor  of  St.  Thomas  (West  Indies)  was  afterwards  got 

Twiner?'.  Ben-  ^^'  "^^'7  '*^^^®  injured,  and  might  have  been  repaired  but  for 

I^Dod  ?&  ^     *^^®  negligence  of  the  agents  of  the  assured  in  the  island,  who 

773  #      allowed  her  to  be  condemned  and  broken  up  after  two  very 

hasty  and  imperfect  surveys ;  Lord  Tenterden  told  the  jury 

that  the  underwriters  would  not  be  liable  for  the  total  loss  by 

condemnation  and  sale,  if,  in  their  opinion,  such  loss  had 

been  brought  about  by  the  negligence  or  misconduct  of  the 

agents  of  the  assured.  (/) 

2?^i«Iin«of^      On  the  same  principle  in  an  action  against  the  owners  of  a 

bofler-pipe,  ow-  steamer,  for  not  deUvering  goods  in  proper  time ;  upon  its 

having  filled  the  appearing  that  the  captain  during  a  hard  frost  had  filled  his 

in  a  hudfro^  boiler  over  night  (according  to  custom)  to  prepare  for  starl- 

4*Sngh.*6^r'^  ing  in  the  morning,  in  consequence  of  which  the  boiler  pipe 

burst,  and  the  water  escaping  damaged  part  of  the  goods, 

for  whose  non -delivery  the  action  was  brought ;  Chief  Justice 

Best  and  the  Court  of  Common  Pleas  held,  that  this  was  not 

"  an  act  of  God,"  within  the  excepted  risks  in  the  bill  of 

lading,  but  negligence  on  the  part  of  the  captain,  for  which 

the  owners  were  responsible  as  carriers.  (§•) 

Loss  directijr  Of  course,  if  the  loss  be  directly  referable  to  the  act  of  the 

referaole  to  the  "^ 

acu  or  n^i-  assured  himself  the  underwriter  will,  a  fortiori^  be  discharged, 
mm^biroseifis  Thus,  as  wc  havc  already  seen,  a  failure  to  have  the  ship 
oTthe  unde?  Properly  documented,  according  to  existing  treaties,  dis- 
writeia.  charges  the  underwriter  from  his  liability,  when  the  insur- 

ance has  been  effected  by  the  shipowner,  though  not,  as  the 
better  opinion  seems  to  be,  when  it  has  been  effected  by  the 
owner  of  the  goods.  (A) 

(«)  Emerigon,  chap.  xii.  sect.  xiii.  vol.        {g)  Siordet  r.  Hall,  4  Bingh.  607. 
i.  p.  429,  ed.  1827.  (A)  See  above,  Part  II.  Chap.  IV.  Sect. 

(/)  Tanner  v.  Bennett,  Ryan  &  Mood.  8.    Dawson  ».  Atly,  7  East,  367.    Bell  v 

182.    See  as  to  the  S.  P.  Bradford  v.  Levy,  Carstairs,  14  East,  374. 
2  C.  &  P.  137.    S.  C.  but  not  S.  P.  Ryan 
&  Mood.  331. 
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RiBk  of  low  oe.  Upon  the  same  principle,  the  underwriter  is  not  liable  for 
acts  or  nejrii-  ^  loss  occasioned  bu  thefts  Ifurium  or  larceny,  as  distinct  from 
S^«S"-  irfrodmiM.  or  robbery  accompanied  wilh  violence,)  or  em- 

*g^°^ bezzlement  when  committed  by  the  crew,  even  although  the 

risk  of  '^  thieves  "  is  one  of  the  enumerated  risks  in  all  our 
common  policies ;  for  it  is  considered  that  loss  of  this  kind 
775  «  *might  be  guarded  against  by  the  exercise  of  ordinary  vigi- 
lance on  the  part  of  the  master  ;  consequently,  the  master  or 
the  owner,  whom  he  represents,  are  alone  answerable  for  a 
loss  of  this  kind  (m)  ;  ^  but  for  open  robbery  (latrocimum)  the 
underwriters  are  liable,  and  the  owners  also,  but  only  to  the 
value  of  ship  and  freight,  (n)  In  the  same  way,  if  any  loss 
or  damage  happen  in  the  shipping  or  landing  of  the  goods 
through  the/atift  of  the  master  or  creia,  or  the  defect  of  the  ship^s 
tackle,  the  master  and  the  owners  are  respectively  answerable : 
if  such  loss  or  damage  be  not  imputable  to  the  master  or  crew, 
or  to  the  defect  of  4he  ship's  tackle,  then  the  underwriters 
are  liable,  (o)  So,  the  loss  of  goods  lashed  on  deck,  that 
being  considered  an  improper  and  unsafe  place  to  carry  them, 
is  not  recoverable  under  a  general  policy  on  goods,  unless 
they  are  so  carried  by  virtue  of  a  general  usage  of  trade, 
with  which  the  underwriter  must  be  presumed  to  have  been 
familiar,  {p) 


Sect.  V.  Limitation  of  Owner* s  Responsibility  for  Loss  occa- 
sioned by  the  Acts  or  Negligence  of  the  Master  and  Crew. 

limitatioa  of         §  288.  With  regard  to  the  eoclent  of  the  awner^s  responsi- 
nullity  for^'  bility  to  the  merchant  for  damage  caused  to  his  goods  by  the 

oocmsioDed  by 

lisen^  cJ'tS?"  ^'f  t**®  J^**liwi  ^wnslation.  Elmerigon,  chap.  (o)  tlmerigon,chap.  xii.  sect  xlviL  vol. 

msBter  and          xii.  aect.  iv.  vol.  i.  p.  375,  ed.  1827.    See  ii  p.  24,  ed.  1827,  citing  Le  Guidon,  ch.  v. 

crew.                  also  3  Kent^s  Comm.  («kh  ed.)  300,  note  art.  7.    Jugemeos  d'Oleroo,  art  10.    0^ 

(a).    ^  ATiUflSSt  poslf  803.  ^  donnance  de  Wisbuy,  art.  49. 

(m)  See  £merigon,  chap.  xii.  sect.  v.  {p)  Ross  v.  Thwaite,  Park  on  Ins.  23, 

vol.  i.  p.  380,  ed.  1827,  and  see  also  sect.  8th  ed.    Backhouse  v.  Ripley,  ibid.  24. 

zxix.  ibid,  p.524.    See  alao  Boulay-Paty,  Da  Costa  r.  ESdmunds,  4  Camp.  142. 

tit  X.  torn.  IV.  p.  35,  ed.  1834.    3  Kent's  Gk>uld  r.  Oliver,  4  Bingh.  N.  C.  134.   Mil- 

Comm.  (5th  ed.)  303,  note  (a).  ward  v,  Hibbert,  3  Q.  B.  120. 
(it)  Hartford  v.  Maynard,  Park,  36, 8th 

ed.  and  see  now  26  G.  3,  c.  86.  s.  2. 


>  ButteejmK,818,aDdiniiotd. 
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limitatioQ  of 
owner*!  mpoa- 
sibility  for  los9 
oocaMoned  by 
the  acts  or  oeg- 
ligence  of  the 
master  and 
crew. 

26  O.  3.  c.  86. 

777  # 


53  G.  a  o.  199. 


Result  of  Eng- 
lish legialatioQ 
on  the  subject. 


CoqstnictioD  of 
these  acts.  - 


llbda  of  calcu- 
lating  Talue  of 
ship. 


grow  due  for  and  during  the  voyage  ")  in  all  cases  of  theft  or 
embezzlement  by  the  master  or  mariners  without  the  owner's 
privily. 

By  the  next  act,  passed  in  the  year  1785  (u),  the  same 
limitation  was  extended  to  the  case  of  robbery  committed  ''^by 
strangers  (i.  e.  persons  other  than  the  master  and  mariners) ; 
and  by  this  statute  it  was  also  provided  that  the  otaners  should 
be  wholly  free  from  all  responsibility  "  for  loss  or  damage 
occasioned  to  the  goods  by  fire  on  board  "  {v)  ;  and,  further, 
that  not  only  the  otaners,  but  the  masters  also,  should  be 
entirely  freed  from  liability  for  loss  by  robbery,  embezzlement, 
or  making  away  with  any  gold,  silver,  diamonds,  watches, 
jewels,  or  precious  stones,  unless  the  true  nature,  quality,  and 
value  thereof  shall  be  inserted  by  the  shipper  in  the  bill  of 
lading  at  the  time  of  shipment. 

The  last  act  upon  the  subject  was  the  53  6.  3.  c.  159. 
(passed  a.  d.  1812,)  which  carries  the  same  limitation  of  the 
owner's  responsibility  still  further,  and  declares  that  the  owner 
shall  not  be  liable  beyond  the  value  of  the  ship  and  freight  for 
any  loss  arising  ^^from  any  aet,  neglect,  mailer  or  thing  done, 
omitted,  or  occasioned,^^  without  his  fault  or  privity,  either  "  to 
any  goods  laden  on  board  his  own  ship,"  or  ''  to  any  goods 
laden  on  board  any  other  ship." 

The  result,  therefore,  of  English  legislation  on  this  subject 
is:  — 

1.  That  the  ot(mer  is  not  responsible  beyond  the  value  of  his 
ship  and  frdglU,  in  any  case  of  robbery,  embezzlement,  or 
any  act  done  or  omitted,  wuthout  his  privity,  either  by  the 
master  and  mariners,  or  by  strangers. 

2.  That  he  is  wholly  exempt  from  all  loss  by  fire,  and,  also, 
in  case  of  robbery  or  embezzlement  of  jewels,  gold,  &c., 
where  their  value  is  not  declared  in  the  bill  of  lading. 

3.  That  the  master^s  liability,  except  in  the  case  last  men- 
tioned, remains  precisely  what  it  was  at  common  law. 

The    following    points    have    been    decided    on    these 
statutes :  — 

The  value  of  the  ship  is  to  be  calculated  at  the  time  of 


(«)  26  G.  3.  c.  86. 


(e)  Sect.  2. 
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s :  a  decision  ivhich  has  been  regretted,  but  is  still  adhered  Lfmitation  of 

lmm\  owner*!  retpon- 

The  value  of  the  freight  is  the  amount  which  the  ship  Sb^^JJ  JL. 
^uld  actnally  have  earned  as  freight  had  she  arrived  at  her  '*«®"'^<»^*^ 

ft  <••■•■  maatftf  and 

irt  of  destination,  after  deducting  the  freight  on   goods  crew. 
ttisoned,  burnt,  or  tortiously  sold  in  the  course  of  the  voy-       *778 
re  (z) :  but  including  in  the  calculation  all  moneys  paid  as  ^^^  o^  ca^cQ- 
I  advance  of  freight,  {y)  frei^t. 

The  fishing  stores  of  Greenland  whalers  are  to  be  valued  Fishing  stores 
(  part  of  the  "  ship  and  her  appurtenances "  under  these  to  be'vaSed'as 
atutes,  although  they  are  not  usually  so  estimated  in  policies  ^^  ^  ■'^• 
;  insurance  unless  specifically  mentioned.  (2:) 

The  acts  do  not  extend  to  gabbets  (gabares)  and  lighters.  Acts  only  apply 
jr  to  any  ship  or  vessel  not  requiring  to  be  registered,  (a)     ^^^ 

§  289.  The  liability  of  underwriters  for  loss  on  goods  does  Period  at  which 
ot  begin  in  this  country,  generally  speaking,  until  they  are  owners  an^^ 
laded  on  board  ship,  and  ceases  directly  they  have  been  JiSw  of'gooS'^ 
bcharged  and  safely  landed  on  the  quays,  or  other  usual  ^*^»  ^^ 
nding  places  of  the  port  of  discharge ;  or  into  public  lighters, 
;c.,  where  that  is  the  customary  mode  of  landing  them,  by 
le  usage  of  the  port. 

The  commencement  and  conclusion  of  the  responsibility  of 
le  owner  or  master,  as  carriers  of  the  goods,  is  not  so  ex- 
ctly  defined,  but  depends  a  good  deal  on  the  customs  of  the 
articular  ports  where  the  voyage  begins  and  ends. 

Generally  speaking,  however,  the  responsibility  of  the 
wner  or  master  may  be  said  to  begin  where  that  of  the 
wharfinger  endsj  wherever  that  may  be :  thus,  if  the  master 
eoeives  the  goods  on  the  quay  or  beach,  or  sends  his  boat 
or  them,  his  responsibility  commences  from  the  moment  he 
o  receives  them,  or  puts  them  on  board  the  boat,  {b) 

60,  again,  his  responsibility  will  cease  either  by  actual  de- 
i?ery  of  the  goods  to  the  consignee  under  the  bill  of  lading, 
^ir  some  act  which,  according  to  the  practice  and  custom       *  779 

(v)  Vn^mm  9.  Dickaoo,  2  B.  &  Aid.  2.  (a)  Hunter  v,  M'Gowan,  1  Bligh's  Pari. 

See  Brown  v.  Wilkinson,  16  L.  J.  N.  S.  Bep.  973,  and  see  53  G.  3.  c.  159.  s.  5. 

Eich.  44.  (6)  See  Corban  v.  Downe,5  Esp.  N.  P. 

(s)  Cannaa  v.  Meabum,  1  Bingh.  465.  41,  and  the  authorities  cited  in  Abbott  on 

(y)  Wasoa  9.  Dickaoo,  2  B.  &  Aid.  2.  Shipping,  part  iv.  chap.  ir.   (6th  Am.  ed.) 

(t)Th0Diiiidee,l  iIagg.Ad.B0p.lO9.  p.  945. 
U  a.  Uwrie,  5B.9l  Cr.  156. 

foun.  4 
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Limitation  of     iisually  observed  in  the  port  or  place  of  delivery,  is  regarded 
sibiiity  for  loss    as  equivalent  to  or  a  substitute  for  it.  (c)     In  fact,  as  it  is  ex- 
tSeacte ^ neg-  P'^®^®^  ^V  Emerigon:    llfaut  que  le  capitaine  surveille  a  la 
mwrtwand***    fnarctumdise  jusqu^a  la  tradition  effective,  {d) 
crew. The  subject  was  very  much  discussed  lately  in  this  coun- 
try in  the  case  of  Gatcliffe  v.  Bourne,  which  went  through  all 
the  courts,  and  the  effect  of  which  is  that,  in  order  to  dis- 
charge the  master  from  his  responsibility,  he  must  allege  and 
prove,  either  that  he  delivered  the  goods  '^  to  the  consignees  " 
according  to  the  express  terms  of  the  bill  of  lading,  or  else 
that  he  delivered  them  according  to  the  practice  and  custom 
usually  observed  in  the  port  of  delivery,  (e)  ^ 


Sect.  VI.  Risk  ofLoss^  by  the  Acts  of  the  Government  of  the 

assured. 

B^of  io08by  <J  290.  There  are  two  classes  of  cases  in  which  loss  may 
government  of  be  Occasioned  by  the  public  authoritative  acts  of  the  govern- 
— ^!^ — '. —  ment  of  the  assured :  those,  viz.,  in  which  the  assured  and 
derwTiter  and''  the  underwriter  are  both  subjects  of  the  same  state,  and  those 
JJ^^JJ^  in  which  they  are  subjects  of  different  states, 
rabjects,  the  Ijq  the  former  class  of  cases  it  may  now  be  taken  as  settled 

fonner  u  liable  .  "^ 

for  aU  io«  law,  that  the  underwriter  is  liable  for  all  loss  occasioned  by 

pubiio  auihori-  the  public  acts  of  the  home  government,  in  detaining,  arrest- 

S^BriiSh''^  ing»  or  laying  an  embargo  on  the  ship  either  in  the  home  or 

S'^'^®™™^^  a  foreign  port.  (/)  ^ 

(c)  Per  Tindal,  C.  J.  in  Gatcliffe  v.  (/)  Page  v.  Thompson,  at  N.  Pr  Park 

Bourne,  4  Bingh.  N.  C.  S14.    Abbon  on  on  Ins.  175,  8th  ed.    Green  v.  Toung,  2 

Shipping,  part  iv.  chap.  iv.  pp.  333,  334.  Lord  Beym.  840.    S.  C.  2  Salk.  444.   See 

See  also  3  Kent's  Comm.  (5th  ed.)  214.  also  the  dicta  of  Lord  Alvanley  in  Ton- 

{d)  Emerigon,  chap.  xii.  sect.  37,  vol.  teng  v.  Hubbard,  3  Bos.  &  Pull.  302.    3 

JL  p.  25,  ed.  1827.  Kent's  Comm.  (5th  ed)  291.    The  law  is 

(«)  Gatcliffe  v.  Bourne,  4  Bingh.  N.  C.  the  same  in  France,  Code  de  Conmi.  (art 

314.    Bourne  ».  Gatcliffe,  in  error,  before  369, 370,)  giving  the  right  to  abandon  "  en 

tlie  Exchequer  Chamber,  3  Mann.  &  Or.  cas  d*arret  de  la  part  du  Ckravemment 

643L    8.  C.  before  the  House  of  Lords,  7  t^rit  U  voyage  commend, 
Man.  &  Gr.  850. 


1  See  Abbott,  Ship.  (6th  Am.  ed.)  378  to  381,  and  notes. 

s  3  Kent,  (5ch  ed.)  291,  292;  M'Bride  v.  Marine  Ins.  Co.  5  John.  299 ;  Walden  v. 
Phoenix  Ins.  Co.  5  John.  310;  Odlin  v.  Pennsylv.  Ins.  Co.  2  Wash.  C.  C.  312; 
Ddano  v.  Bedford  Ins.  Co.  10  Mass.  347;  Ogden  v.  New  York  Fire  Ins.  Co.  10 
John.  177;  Lorent  v.  8.  Qar.  Ida.  Co.  1  Nott  dc  M'C.  505. 
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Risk  of  loM  by   ter  was  just  ready  to  sail,  had  been  detained  in  their  respect- 
goTeniment  of    ive  ports  of  loading  and  departure  in  the  United  States,  un- 
*^"'" — : —  der  an  embargo  {but  not  byway  of  hostility  or  r^risals)^  laid 
on  on  the  22d  December,  1807,  by  the  government  of  the 
United  States,  on  all  ships  in  all  harbors  within  their  juris- 
diction.    The  parties  interested  in  the  goods  were  American 
subjects  ;  the  party  interested  in  the  ship  was  the  American 
consul  at  Liverpool.     All  the  policies  had  been  effected  in 
this  country  before  news  had  been  received   here   of  the 
American  embargo,  on  hearing  of  which  the  assured  gave 
notice  of  abandonment,  and  brought  their  action  for  a  total 
loss ;  but  Lord  Ellenborough  and  the  whole  Court  of  King's 
Bench  held,  on  the  principle  above  stated,  that  they  could 
recover  nothing  on  these  policies  from  the  British  underwri- 
ters, (j) 
This  principle         In  the  next  case  in  which  this  questipn  was  involved.  Lord 
where  the  for-    Ellcnborough  held  that  the  principle  upon  which  Conway  t;. 
^ing^undeMi  ^^^J}  ^^*  ^^  decided  did  not  apply  to  the  case  of  an  alien 
^^JJ^j^  ^       enemy  who  had  obtained  a  license  from  the  government  of 

this  country  for  the  special  purpose  of  carrying  on  the  very 
commerce  which  was  insured  in  the  policy  on  which  the 
action  was  brought,  and  in  the  course  of  prosecuting  which 
the  thing  insured  was  captured  and  condemned  by  the  hostile 
act  of  his  own  government.  (A:) 

By  the  license,  his  lordship  observed,  the  assured  was  to 
be  xeg^xAedj  for  the  purpose  of  carrying  on  the  licensed  trade, 
as  virtually  an  adopted  subject  of  this  country ;  so  that  any 
argument  to  be  drawn  from  an  implied  participation  in,  or 
privity  to  the  acts  of  his  own  government,  was  wholly  super- 
seded. (/) 
This  qmOifica.  In  three  subsequent  cases,  however,  in  which  precisely  the 
trtM  iiiMr«Mab.  *same  question  was  substantially  involved,  his  lordship  reced- 


Usparicha 
Noble, 


9. 

13£ak,332. 


foMiiAOTorin  gj  ^^^^  ^jjg  position  he  had  thus  laid  down  in  Usparicha  v. 

r^  ^'  em^^   Noble,  declaring  that  if  the  principle  upon  which  that  case 

tjQ2  #       "^^  decided  should  be  irreconcilable  with  that  acted  upon 

in  Conway  v.  Gray,  he  would  relinquish  the  one  and  adhere 

to  the  other,  (m) 

{/)  Coo  way  9.  Gray,  10  East,  536.  Con-       (/)  See  dicta  of  Lord  EUleDborough,  10 
way  V,  Forbes,  ibid.  Murrey  v,  Shedden,    East,  342. 
ibid.  (m)  Menett  v.  Bonham,  15  East,  477. 

H)  Usparicha  v.  Noble,  13  East,  332.    Flindt  v.  Crokatt,  ibid.  522.     Flindt  v. 

Scott,  ibid.  525, 
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Risk  of  lots  by 
the  acts  ^f  the 
government  of 
the  assured. 


The  Court  of 
Error,  in  Baaett 
9.  Meyer,  gave 
up  the  whole 
doctrine. 


But  it  . 

again  acted 
upon  in  Camp- 
bell 9.  Innes, 
4  B.  &  Aid. 
423. 


784* 


RcuMrkaoQ 
Campbell  0. 
lonea. 


whole  character  of  the  transaction, — from  the  terms  of  the 
policy,  the  well-known  nature  of  the  trade,  and  the  enormous 
rate  of  premium,  —  it  was  clear  that  the  underwriters  meant  to 
insure  against  the  risk  of  Prussian  capture^  that  risk  was 
covered  by  the  policy,  (p) 

The  ground,  therefore,  upon  which  Lord  Ellenborough 
rested  his  judgment  was,  that  the  assured,  under  the  peculiar 
circumstapces  of  the  case,  were  not  responsible  for  loss  by 
the  acts  of  their  own  government,  because  upon  the  whole 
it  must  be  inferred  that  the  underwriters  had  taken  upon 
themselves  the  risk  of  such  loss. 

In  the  Exchequer  Chamber,  however,  Chief  Baron  Thomp- 
son, who  delivered  the  judgment  of  the  court,  expressly  dis- 
claimed proceeding  on  any  grounds  peculiar  to  the  case  itself, 
and  based  the  decision  of  the  court  on  the  broad  ground, 
which  he  said  was  intended  to  have  been  laid  down  in  the 
former  case  of  Flindt  v.  Scott,  viz.  thai  it  was  no  objection  to 
the  plaintiffs  recovery  ^  thai  the  loss  happened  by  Hie  act  of  the 
government  of  the  assured,  (p) 

It  might  have  been  supposed  that  the  question  was  thus 
set  at  rest  in  English  law,  but  in  a  subsequent  case,  where 
an  American  subject,  on  the  eve  of  the  last  war  between  this 
country  and  America,  (but  before  the  breaking  out  of  hostih- 
ties  was  known  here,)  had  effected  an  insurance  on  ship 
*and  goods,  his  property,  with  a  British  underwriter,  '<  against 
all  risks,  American  seizure  mc/u^26t2"'— Lord  Tenterden  and 
the  Court  of  King's  Bench  held,  that  as  the  fact  of  the  assured 
being  an  American,  had  not  been  disclosed  to  the  under- 
writer, the  assured  could  not  recover  in  this  counUry  for 
a  loss  caused  by  American  seizure,  even  after  the  restoration 
of  peace,  (q) 

The  case  proceeded  mainly  upon  the  ground  of  conceal- 
ment, but  partly  also  on  the  ground  that  the  assured  cannot 
recover  for  loss  caused  by  the  acts  of  his  own  government, 
unless  it  plainly  appears  that  it  was  in  the  distinct  contem- 
plation of  both  parties  to  insure  against  that  very  risk  (r) ; 
and  the  court  seem  to  have  considered,  that  though  the  risk 


(o)  Simeon  v.  Bazett,  2  Maule  &  Sel.  {q)  Campbell  v.  Innes,  4  B.  &  Aid. 

94.  423. 

{p)  Baiett  V.  Meyer,  5  Taunt.  829,  (r)  See  the  remarks  of  Mr.  J.  Bayley, 

840.  ibid.  425. 
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V. 

Bobinson, 
3Bos.  dcPoU. 

doO* 


interdiction  of  trade  at  the  port  of  destination  after  risk  com- 
mencedj  nor  interception  of  the  vojfage  by  blockade^  or  by  the 
imminent  and  palpable  danger  of  capture  or  seizure^  amount  to 
a  risk  for  which  English  underwriters  are  answerable  under 
the  common  form  of  policy  ^  either  as  an  "  arrest^  restraint^  and 
detention^^^  or  in  any  other  way  whatever,  (t?) 

The  principle  on  which  these  decisions  rest,  is  the  maxim 
causa  proxima  nan  remota  spectatur :  ^^  the  cause  of  loss  must 
be  a  peril  acting  upon  the  subject  insured,  immediately  and 
not  circuitously ;  "  as  is  held  to  be  the  case  where  the  loss 
arises  from  the  ship's  being  prevented  from  completing  her 
voyage  by  the  impossibility  of  entering  her  port  of  destination 
without  being  captured. 

*The  first  case  on  the  subject  was  Hadkinson  t;.  Robinson, 
before  Lord  Alvanley,  of  which  the  material  facts  were  shortly 
as  follows : — 

A  cargo  of  pilchards  was  insured,  ^^  free  of  average^^^  by  an 
English  ship  from  the  coast  of  Cornwall  to  Naples.  On  her 
voyage,  while  sailing  under  convoy,  intelligence  was  received 
that  all  the  ports  of  Naples  were  shut  against  English  vessels ; 
upon  which  the  commodore  of  the  convoy  ordered  this  ship, 
amongst  others,  into  Port  Mahon,  in  Minorca,  where  the  in- 
telligence being  confirmed,  her  cargo  was  surveyed,  and 
being  found  damaged,  was  sold  under  circumstances  which 
do  not  concern  the  present  inquiry.  The  assured,  who  had 
abandoned,  claimed  a  total  loss ;  but  Lord  Alvanley,  apart 
from  all  considerations  as  to  the  state  of  the  cargo  when  sold, 
(which  has  no  bearing  on  the  present  point,)  held  that  the 
underwriters  were  not  liable,  on  the  ground,  as  stated  by  his 
lordship,  that  ^'  Where  underwriters  have  insured  against 
capture  and  restraint  of  princes^ and  the  captain  leamingthat 
if  he  enter  the  port  of  his  destination  the  vessel  will  be  lost  by 
confiscation,  avoids  that  port,  whereby  the  object  of  the  voy- 
age is  defeated  —  such  circumstances  do  not  amount  to  a 
peril  operating  the  total  destruction  of  the  thing  insured." 

^'  The  doctrine  (that  the  assured  might  abandon  in  respect 
of  a  loss  of  voyage)  is  only  applicable,"  said  his  lordship, 
*^  to  cases  in  which  the  loss  is  occasioned  by  a  peril  insured 

(v)  Hadkinson  v.  Robinson,  3  Bos.  &  1  Camp.  454.  Parkin  v.  Tunno,  11  East, 
Poll.  388.  Lubbock  o.  Bowcroft,  5  Esp.  22,  and  2  Camp.  259.  Forster  v.  Chm- 
SO,  Blackenhagen  v.  London  Ass.  Ckunp.   tie,  11  East,  205. 
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Bisk  of  Urn  of  cQtion  of  the  adventure  became  impossible,  and  the  voyage 
^JjcSoooT'  lost, although  if  the  ship  had  been  suffered  to  proceed  without 
bSSSeor*  detention  by  the  convoy,  she  might,  in  fact,  have  saved  the 
g^^^y^.^  embargo ;  Lord  EUenborough  held,  with  the  same  refusal  to 

tioP' hear  the  point  argued  as  in  the  last  case,  ♦that  the  under- 

788  *      writers  were  not  liable  to  the  assured,  who  had  duly  aban- 
doned, for  a  total  loss,  (a) 

In  our  law,  then,  the  position  is  clearly  established,  that  an 
interdiction  of  commerce  with  the  port  of  destination,  by 
means  of  a  blockade,  or  embargo,  or  possession  of  the  port 
by  an  enemy,  is  not  a  peril  within  the  policy. 

Whether,  if  the  question  were  res  irUegrOy  this  decision 
could  be  upheld  as  a  sound  application  of  the  principles  of 
insurance  law,  is  another  question. 
Tteroieinthe       The  position  may,  it  seems,  be  regarded  as  abandoned  in 
diflerent.  the  jurisprudence  of  the  United  States;  and  the  doctrine 

now  supported  by  the  highest  authority  there,  is,  that  when 
the  further  prosecution  of  the  voyage  is  rendered  hopeless  or 
impossible  by  blockade,  embargo,  or  interdiction  of  com- 
merce, with  the  port  of  destination,  and  the  voyage  is  accord- 
ingly wholly  abandoned,  that  is  a  loss,  by  restraint  of  princes, 
within  the  policy  {b) ;  and  the  law  is  the  same  when  the  loss 
of  the  voyage  is  occasioned  by  a  just  fear  of  capture,  when 
the  danger  thereof  is  imminent,  as  well  as  apparently  remedi- 
less and  morally  certain,  (c)  ^ 

(a)  Fonter  v.  Christie,  11  East,  206.  cellor  Kent,  3  Ckxnm.  (5th  ed.)  293.  nola 

The  lost  was  averred  to  be,  in  one  count,  {b) ;  and  see  the  case  off  Craig  v.  United 

*^by  tk»  penU  of  mtmiei;^^  in  another,  Ins.  Comp.  6  John.  226,  with  the  judg- 

"  ^  (A«  ofytsu,  fwlrafMt,  and  deudnmeni  meat  of  the  court  given  at  length  in  1 

of  tings,  !fe. ;  '*  in  the  last  count  it  was  Phillips  on  Ins.  662  -  665. 
specially  described  according  to  the  facts.        (c)  3  Kent's  Comm.  (5th  ed,)  294.  note 

(6)  See  the  authorities,  cited  by  Chan-  (a). 


1  In  Andrews  v.  Essex  F.  dc  M.  Ins.  Co.  3  Mason,  21,  Mr.  Justice  Story  said,  — 
"The  fair  result  of  the  cases  in  England  and  in  Massachusetts  is,  that  a  denial  of 
entry  or  an  interdiction  of  commerce  at  the  port  of  destination  is  not  a  risk  within  the 
common  policy.  <  The  decisions  in  New  Toric  do  indeed  maintain  a  diflerent  doctrine 
The  Supreme  Court  of  the  United  States  has  held  that  a  restraint  by  blockade  after 
the  commencement  of  the  voyage  is  a  peril  within  the  policy ;  and  it  was  also  decided, 
in  conformity  with  the  English  cases,  that  the  breaking  up  of  the  voyage  firom  fear  of 
capture,  because  the  port  of  destination  was  shut,  is  not  a  peril  within  the  policy.  It 
was  there  said,  *  that  the  underwriter  does  not  warrant,  that  the  vessel  shall  have  a 
right  to  trade  at  the  port  of  destination ;  but  only  that  notwithstanding  the  perils 
insured  against,  the  vessel  shall  proceed  to  such  port.'    But  this  language  was  used 
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mi 
trade. 


789  *        •Sect.  VIII.  Risks  of  Foreign  Smuggling  or  Interloping 

Trade. 

Biak  of  foreign  §  292.  Unless  the  policy  contains  an  express  exce{)tion 
^toS^^^     against  the  risks  of  illicit  trade,  the  underwriter  is  liable  for 

any  loss  that  may  arise  from  the  attempted  violation  of  the 

revenue  laws  of  foreign  states :  provided,  that  is,  he  can  be 
shown,  either  in  fact  or  by  implication,  to  have  been  informed 
of  the  intention,  on  the  part  of  the  assured,  to  carry  on  such 
clandestine  trade,  as,  from  the  form  of  the  policy  itself,  or 
the  knowledge  he,  as  underwriter,  is  presumed  to  possess  of 
the  known  laws  of  the  place  to  which  the  ship  and  goods  are 
insured,  and  of  the  general  usages  of  foreign  trade,  (e) 

The  rule,  in  fact,  is,  that  the  underwriter,  in  the  absence 
of  any  express  stipulations  to  the  contrary,  will  be  answerable 
for  the  risk  of  an  intentional  violation  of  foreign  trade  laws 
as  far,  but  only  as  far,  as  he  is  directly  proved,  or  must  in 
fairness  be  presumed,  to  have  been  cognisant  of  the  intention 
of  violating  them.^ 

Thus,  if  the  subject  insured  be  specifically  described  in  the 
policy,  and  be  an  article,  the  import  or  export  of  which  is 
notoriously  prohibited  by  the  trade  laws  of  the  country  to  or 
from  whose  ports  it  is  insured,  the  underwriter  is  liable  for 
the  loss  caused  by  its  seizure  or  forfeiture.^ 

Thus,  where  a  policy  was  effected  in  France  "on  sUk 
stuffSf^^  from  Spain  taa  French  port,  the  exportation  of  such 
goods  being  notoriously  prohibited  by  the  revenue  laws  of 
Spain,  the  underwriter  was  held  liable  for  loss  occasioned  by 
their  seizure  in  Spain.  (/) 

(e)  Emerigon,  chap.  xii.  sect.  51,  vol.  (/)  Valin,  Comment,  tit.  iv.  art.  49. 
ii.  p.  90,  et  seq.  ed.  1827.    Planch^  v.  De  rOrdonnance,  and  the  opinion  of  Em- 
Fletcher,  Dougl.  288.    Lever  v.  Fletcheri  erigon  there  given,  aee  vol.  ii.  p.  388^  d  teq. 
Biaiahall  on  Ins.  56.   See  also  1  Phillips  on  ed.  1829. 
Ins.  677,  et  seq. 


>  iln^,  707. 

•  See  Rowland  r.  Commonwealth  Ins.  Co.  Anthoo,  N.  P.  26. 
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♦Sect.  IX.  Bisk  of  loss  by  subsequent  Events.  #  790 

§  293.  It  is  a  general  principle,  which  applies  to  all  the  Risk  of  loss  by 
risks  assumed  by  the  underwriters,  that  they  continue  liable  l^ms!!^^^ 
for  all  losses  by  the  perils  insured  against,  although  those 
perils  are  greatly  enhanced  by  events  that  the  assured  could 
not  prevent. 

Thus,  if  capture  is  one  of  the  peiils  insured  against,  and 
after  the  policy  be  made  the  risk  of  capture  is  greatly 
increased  by  the  breaking  out  of  war,  it  is  clear  insurance 
law  that  the  underwriters,  nevertheless,  continues  liable,  for 
the  risk  of  the  declaration  of  war  is  considered  to  be  one  of 
the  perils  be  assumes,  {g)  ^ 


Sect.  X.  Liability  of  the  Underwriter  on  one  Subject  of 
Insurance  for  Loss  on^  or  on  Account  of  another. 

§  294.  As  a  general  principle,  the  underwriter  on  one  Liawuty  of  the 
subject  of  insurance  has  nothing  to  do  with  losses,  charges,  one  subject  of 
or  contributions  imposed  upon  it  by  reason,  or  on  account  ST^^Si' 
of,  another.  l^^of, 

Thus,  the  underwriter  on  gvods  has  nothing  to  do  with  

freighi;  all  that  be  insures  being  the  safe  arrival  of  the 

goods :  hence,  it  is  a  well  established  principle  in  the  law  of 

marine  insurance  that,  though  sea-damaged  goods,  if  they 

arrive  in  specie  or  in  bulk,  pay  the  same  freight  as  though 

they  arrived  sound,  the  underwriter  on  goods  cannot  be 

charged  with  the  detriment  the  merchant  thus  sustains  by 

having  to  pay  the  same  freight  on  a  diminished  value  (A), 

nor  can  he  be  charged  with  any  pro  rata  freight  the  mer- 

l       chant  may^have  to  pay  the  shipowner  (t)  ;  although  it  seems 


•doubtful  whether  he  may  not  be  charged,  under  certain  cir-      *  791 
cumstances,  with  the  increased  freight  which  the  merchant  is 

(f)  Ptancb^  V.  Fletcher,  Doagl.  251.  (s)  Baillie  v,  Moadiglianii  Park  on  Ins. 

(i)  Beoeck^,  Pr.  of  Indemnity  chap.  i.    117, 8th  ed. 


>  Snlnu  «.  United  Ins.  Ck>.  15  John.  fl23. 

▼01,  n,  5 
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insurance  for 
lo08  on,  or  on 
account  of, 
another. 


Liability  of  the  obliged  to  pay  the  shipowner  in  cases  of  transhipment,  when 
one  su^To?*  the  freight  by  the  substituted,  exceeds  that  by  the  original, 
ship,  ij)  1 

On  the  same  principle,  the  underwriter  on  goods  cannot 
be  called  on  to  make  good  loss  incurred  by  a  forced  sale  of 
the  goods  for  the  repair  of  ship  (k) ;  nor  the  underwriter  on 
the  ship  for  expenses  incurred  by  the  detention  of  the 
goods,  (J) 

If,  indeed,  the  same  casualty  that  destroys  or  damages  one 
subject  of  insurance,  thereby  also  causes  a  total  or  partial 
loss  upon  another,  the  underwriters  on  the  latter  subject  of 
insurance  are  chargeable  for  the  loss  thus  caused.  Thus, 
the  perils  of  the  seas  that  destroy  or  swallow  up  ship  and 
goods,  give  a  direct  claim  to  a  total  loss  against  the  under- 
writers on  the  freight  or  the  profits,  the  earning  of  which 
has  been  rendered  impossible  by  the  direct  effect  of  the 
casualty,  (m) 

(j)  See  Shipton  v.  Tbomton,  9  Ad.  &  (/)   Bradford  v.  Levy,  Ry.  &  Mood. 

EU.  336,  337,  and  see  ptut.  Chapter  on  331. 

Particular  Average.  (m)  See  potty  Chap.  VII.  Sect  VL  on 

{£)  Powell  r.  Gudgeon,  5  Maule  &  Sel.  Absolute  Total  Loss  on  Freight. 
431.    Sarquy  v,  Hobaon,  4  Bingh.  131. 


1  That  the  underwriter  on  goods,  may  be  held  liable  for  this  irureased  freight,  the 
following  cases  go  far  to  establish.  Searle  v.  Scovell,  4  John.  Ch.  218;  Dodger. 
Union  Marine  Ins.  Co.  17  Mass.  471 ;  Mumford  v.  Com.  Ins.  Co.  5  John.  262.  See 
Abbott,  Ship.  (6th  Am.  ed.)  365,  in  note ;  3  Kent.  (5th  ed.)  338 ;  Shultz  v.  ha.  Co. 
1  B.  Monroe,  336. 
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LOSSES    BT  THE  PERILS  INSURED  AGAINST. 

The  clause  in  our  English  policies,  enumerating  the  ''  ad- 
ventures and  perils  "  against  loss  by  which  the  underwriters 
undertake  to  indemnify  the  assured,  is  as  follows :  — 

"Touching  the  adveotures  and  perils  which  we,  the  assurers,  are  content  to  bear, 
•nd  do  take  upon  us  in  this  voyage,  they  are  of  the  seas,  men-of-war,  fire,  enemies, 
pinte»,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals,  takings 
at  sea,  arrests,  restraints,  and  detainments  of  ail  kings,  princes,  and  people,  of  what 
natkn,  quality,  or  coodition  soever,  barratry  of  the  masters  and  mariners,  and  of  all 
other  penis,  losses,  or  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandizes,  and  ship,  du:.,  or  any  part  thereof." 

These  words,  though  massed  together  with  very  little  re- 
gard to  methodical  arrangement,  have  been  found,  in  prac- 
tice, to  comprehend  almost  every  kind  of  disaster  and  casualty 
which  can  possibly  befall  a  marine  adventure  in  the  course  of 
a  sea  voyage.  Clauses  very  little  varied  from  our  own  in 
poiot  of  form  have  been  inserted  with  a  similar  object  into 
the  policies  of  all  other  mercantile  states,  (a) 

We  will  consider  in  order : — 

Sect.  I.  Loss  by  perils  of  the  sea. 

Sect.  II.  Loss  by  fire. 

Sect*  III.  Loss  by  hostile  capture  or  seizure. 

Sect.  IV.  Loss  by  arrests,  detentions,  and  embargoes. 

Sect.  V.  Loss  by  pirates,  robbers,  and  thieves. 

Sect.  VI.  Loss  by  barratry  of  master  and  mariners. 

Sect.  Vn.  Losses  by  "  other  perils  and  misfortunes." 

Sect.  VIII.  Losses  which  are  the  necessary  or  legal  con- 
sequence of  the  perils  insured  against ;  as  salvage,  ex- 
pense of  repairs,  and  other  necessary  disbursements. 

^a)  See  them  collected  by  Vaucher,    sured  as  expressed  in  the  policies  of  every 
^  to  Marine  Invuraioe,  in  the  first    nation." 
^  of  kit  appMidtz,  enliUed  **  Risks  in- 


796 


LOSS£S  BY  THE  PERILS  INSURED    AGAINST. 


793  ♦ 


♦Sect.  I.  Loss  by  the  Perils  of  the  Seas. 


L068  by  the 
perila  of  the 


What  is  includ- 
ed  under  the 
wonU  perils  of 
the  seaa. 


Foundering  at 
sea. 


Presumptive 
proof  ot,  from 
ship's  not  being 
heard  of. 


Periods  aAer 
which  ship  shall 
be  presumed 
lost,  fixed  in  for- 
eign, but  not  in 
finglishlaw. 


^  295.  Of  all  the  causes  of  loss  enumerated  in  our  com- 
mon policies,  the  most  frequent  and  important  are  those 
comprised  under  the  term  "  Perils  of  the  Seas." 

Under  these  words  are  embraced  all  kinds  of  marine  cas- 
ualties, such  as  shipwreck,  foundering,  stranding,  &c. ;  and 
every  species  of  damage  done  to  the  ship  or  goods  at  sea  by 
the  violent  and  immediate  action  of  the  winds  and  waves,  as 
distinct  from  that  included  in  the  ordinary  wear  and  tear  of 
the  voyage,  or  directly  referable  to  the  acts  and  negligence 
of  the  assured  as  its  proximate  and  sole  conducive  cause.^ 

We  will  proceed  to  consider  the  different  cases  of  loss 
proximately  caused  by  the  perils  of  the  sea. 

Foundering  at  sea,  when  proximately  caused  by  the  fury 
of  storms  and  tempests,  is  an  obvious  case  of  loss  by  the  perils 
of  the  seas.  The  only  difficulty  that  can  arise  is,  as  to  the 
proof  of  the  loss,  in  cases  where  the  ship  founders  out  at  sea, 
either  with  all  the  crew  on  board,  or  after  the  crew,  to  save 
their  lives,  have  left  her  in  boats,  or  in  another  ship. 

In  such  cases  it  is  presumed,  if  a  ship  has  not  been  beard 
of  at  all,  for  a  reasotiable  time  after  sailing,  or  after  she  was 
last  seen,  that  she  has  foundered  at  sea,  so  as  to  support  a 
count  for  loss  by  perils  of  the  seas.^ 

The  period  of  time  after  which  this  presumption  shall  take 
effect,  is  positively  fixed,  for  voyages  of  different  length  and 
duration,  by  the  laws  of  many  continental  states. 

Thus  the  French  Code  de  Commerce  fixes  it  at  a  period 
of  one  year  for  ordinary,  and  two  years  for  distant  voyages; 
declaring,  also,  with  regard  to  time  policies,  that  the  loss  in 
such  cases  shall  be  presumed  to  have  taken  place  within  the 
limits  of  the  risk,  {b)  ^ 


{b)  Code  de  Commerce,  art.  375|  376.    see  Pothier,  Traits  d* Assurance,  Nos.  122; 
For  the  French  law  on  the  point  generailyi    123.    Valin,  Comment  on  tit.  iv.  art  S^ 


1  See  The  Schooner  Reeside,  2  Sumner,  567,^1 ;  3  Kent,  (5th  cd.)  299,  300,  and 
notes ;  Abbott,  Shipp.  (6th  Am.  ed.)  384,  in  notes. 

»  See  Paddock  v.  Franklin  Ins.  Co.  11  Pick.  227,  237 ;  Gordon  r.  Bowne,  2 
John.  1(K). 

s  This  is  a  question  for  the  jury  upon  a  consideration  of  all  the  circumstances  under 
our  law.    Blown  v,  Neilson,  1  Caines,  505 ;  anUf  411  and  155,  in  notes. 
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*Tbe  result  of  this  last  provision  is,  that  in  the  case  of  a  Lon  by  the 
missiDg  ship,  the  loss,  in  the  modern  law  of  France,  is  pre-  Mas.  ^ 
sumed  to  have  happened  immediately  after  the  last  news.       #794 
Thus,  if  a  ship  be  insor^  for  three  months,  and  not  being 
heard  of^  a  further  insurance  is  then  made  for  a  year,  and  the 
vessel  is  never  heard  of,  in  that  case  the^Jr^^  insurer  pays  the 
loss,  {c) 

In  our  law  no  fixed  periods  are  established  after  which  a 
ship  not  heard  of  shall  be  deemed  to  have  perished  at  sea  ; 
but  each  case  is  left  to  depend  on  its  own  circumstances,  and 
the  judgment  of  practical  men. 

The  following  points  have  been  decided  on  this  head :  — 

A  ship  insured  "  from  North  Carolina  to  London,^^  had  not  SSTu^ruSw 
been  heard  of  {or  four  years  after  she  sailed,  when  the  action  a  ship  »^^  be 

^^  dodnfid  lost  lA 

was  brought*     This  was  held  sufficient  presumptive  proof  of  English  law. 
an  averment  in  the  declaration,  that  the  loss  had  happened  Browne' 
''by  her  sinking  at  sea.''  (d)  *  Hol^r 

A  ship  insured  from  Havana  to  Flanders,  a  voyage  the  Thorntoa,  Holt, 
average  length  of  which  is  seven  weeks,  had  not  been  any-  '  ^^' 

where  heard  of  for  nine  months  afterwards,  when  the  action 
was  brought :  this  was  held  sufficient  proof  of  foundering  at 
sea.  {e) 

In  order,  however,  to  lay  a  foundation  for  any  presumption  It  must  be 
of  this  kind,  it  must  be  proved  that  the  ship,  when  she  left  ship  sailed  on 
the  port  of  departure,  was  really  bound  for  and  sailed  on  the  ^^Z^J^^  ^' 
voyage  insured.  (/)     It  is  not,  however,  requisite,  in  order  to  ^^«J.«^- 
sapport  the  presumption  when  once  founded,  to  call  witnesses  2  Campb!  51. 
from  the  foreign  outporis  to  prove  the  fact  that  the  ship  has  pro^^ii*Sot 
never  been  heard  of  there.    Thus,  where  a  ship  sailed  on  a  ''•SM^nr  *<> 

.  .  .  call  WltlMMMS 

voyage  from  Liverpool  to  Miramichi  in  Nova  Scotia,  and  fW)m  abroad  to 
thence  to  Hayti,  it  was  held  unnecessary  to  call  witnesses  EaToeverar.^ 
from  Miramichi  to  support  the  averment  that  the  ship,  before  xwiiow  r. 
reaching  Miramichi,  had  been  lost  by  the  perils  of  the  sea.  (g)  ^c^'  k  04. 

oftlieOrdomiMicede  la  Marine.    Eme-  (0)  Houstmaii  9.  Thornton,  Holt's  N. 

"pa,  chap.  sir.  sect.  4,  vol.  ii.  p.  141-  Pr.Bep.242. 

^  cd.  1827,  with  the  Commentary  of  (/)  Cohen  v,  Hinckley,  2  Campb.  p. 

1^7-Puy.  51.    Koater  v.  Innes,  Ry.  &  Mood.  333. 

(«)  Boolay-Pntjr,  Conn  de  Droit  Com.  (jg)  Twemlow  9.  Oswin,  2  Campb.  84 

^-  too.  IT.  p.  246.  Iq  this  case  the  only  witness  called  was 

(^  Oieen  v,  Browne,  2  Strange,  11»,  the  deri  of  the  owners,  who  swore  the 

^  ^'  P.  belbre  C.  J.  Lee.    See  also  ship  had  never  been  heard  of  since  she 

^^v.Be»d,ManlwUoolBS.p.490.  sailed. 

5* 
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Loss  by  the  *         »If  it  be  Dfoved  that  the  ship  sailed  for  a  sdven  port,  the 

perils  of  the  -  ^,  ^  ,.  -V,  ^  •  ,i 

seas.  fact  of  her  never  having  arrived  there  (supposing  a  reasonable 

795  «  time  for  such  arrival  to  have  elapsed  before  action  brought,) 
Even  though  coupled  with  the  prevalence  of  a  report  at  her  port  of  depart- 
port  of  them  ure  that  she  had  foundered  at  sea,  will  be  sufficient  primi 
Sved^tlcy*^^  /octc  evidence  of  a  loss  by  the  perils  of  the  seas  ;  and  even 
^dnot be  although  the  crew  may  have  been  saved,  it  will  not  in  the 
Ko6ter  9.  first  instance  be  necessary  to  call  any  of  them  to  corroborate, 
Cr.  19.  by  direct  evidence,  the  presumption  thus  raised,  nor  to  show 

that  plaintiff  could  not  procure  their  attendance,  especially  in 
the  case  of  a  foreign  ship.  (K)  This  case  seems  to  dispose 
of  the  point  which  was  left  undecided  in  the  Nisi  Prius  deci- 
sion of  Koster  v.  Innes,  viz.,  whether  the  non-arrival  of  the 
ship  at  the  port  of  destination  is  evidence  of  loss  by  founder- 
ing, where  the  crew  have  been  heard  of  after  the  vessel  has 
sailed,  and  after  she  is  supposed  to  have  been  lost,  (t) 

Shipwreck  is  a       §  296.  Shipwreck,  whcn  caused  by  the  ship's  being  driven 
se^^  ashore,  or  on  rocks  and  shoals  in  the  mid-seas,  by  the  violence 

of  the  winds  and  waves,  is  also  a  clear  case  of  loss  by  the 

perils  of  the  seas. 

Shipwreck^  as  it  regards  its  effect  upon  the  ship,  and  also 

the  right  of  the  assured  to  give  notice  of  abandonment,  and 

recover  as  for  a  total  loss,  is  of  different  kinds. 
Different  kinds  A  ship  may  either  be  wrecked  in  pieces — i.  e.  so  shattered 
as  they  affect  and  dislocatcd  as  to  become  a  mere  congeries  ofplanksy  — or 
whi^,  and^the  ^^  ^^^^  ^^^  materials  floating  about  on  the  waves,  having  lost 
?S^*t£  as-  ^^^  ^^®  ^^^^  ®°^  construction  of  a  ship.  In  such  case,  as 
^pwdisentitted  Emerigon  expresses  it,  "  Quoique  les  debris  du  navire  rum- 

frage  eoasieni^  le  navire  n^existe  plus : "  it  is  a  clear  case  of 

total  loss,  without  notice  of  abandonment. 

Or  the  ship,  without  being  thus,  a&a  ship,  totally  destroyed, 

may  yet  be  so  shattered  and  injured  by  the  casualty,  as  to  be 

796  *      irreparable  for  the  purpose  of  navigating  the  seas  ^again,  ex- 

cept at  a  cost  greater  than  her  worth  when  repaired :  in  such 
case,  also,  the  loss  is  considered  total,  at  all  events,  on  giving 
notice  of  abandonment.^ 

(A)  Koster  v.  Reed,  6  B.  &  Cr.  19.  (t)  Rosier  v.  Innes,  Ry.  &  Mood.  333. 

Abbott 


>  The  general  rule  in  the  United  States  is,  that  the  assured  may  abandon  and 
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Or  again,  the  ship,  though  much  broken  and  shattered,  may  Ixysbjr  the 
still  retain  her  form  as  a  ship,  and  be  capable  of  being  re-  £^.  ^ 
paired  for  a  sum  less  than  her  value  when  repaired ;  in  which  ~" 

case  the  assured  will  be  entitled  to  recover  as  for  a  total  loss, 
if  he  gives  and  the  underwriters  accept  notice  of  abandonment : 
otherwise,  only  for  an  average  loss. 

In  all  these  cases  alike,  however,  —  though  the  amount  of 
damage^  and  the  mode  in  which  the  assured  acquires  a  right 
to  indemnity,  either  in  proportion  to  the  actual  damage  or  for 
the  full  amount  of  the  insured  value,  is  different,  —  yet  all 
alike  fall  within  losses  by  ^^  perils  of  the  seas.^^  (y) 

§  297.  "  Stranding,"  either  in  the  more  proper  and  tech-  ^S'^frSjf  * 
nical  sense  of  that  word,  or  in  its  more  extensive  signification, 
as  descriptive  of  any  mode  in  which  the  ship  may  take  the 
ground,  is  open  to  the  same  observations  as  the  case  of  ship- 
wreck ;  i.  e.  in  proportion  to  the  degree  of  damage  caused,  it 
may  give  rise  either  to  a  claim  for  a  partial  loss,  or  for  a  con- 
structive total  loss  by  virtue  of  abandonment ;  but  in  every 
case  is  a  loss  by  the  perils  of  the  seas,  for  which  the  under- 
writer is  liable,  unless  it  falls  within  the  range  of  any  of  those 
principles  by  which  his  responsibility  is  limited. 

The  inquiry  whether  the  ship  has  taken  the  ground  under  '^  ^^  „  . 
sDch  circumstances  as  to  constitute  '<  a  stranding  under  the  the  common 

•  mm  i«i*«i      memorandum. 

common  memorandum,  so  as  to  make  the  underwriters  liable  has  a  peculiar 
for  an  average  loss  on  the  enumerated  articles,  stands  on  a  dif-  wfu  be  conl^ 
ferent  footing  from  the  question  whether  the  damage  occa-  ^'^  ebewhere. 
sioned  to  the  ship  by  the  same  casualty  is  a  loss  ^^  by  the 
perils  of  the  seasJ^  (k) 

♦In  the  former  case,  as  we  shall  presently  see,  if  the  ship      *  797 
tote  the  ground  in  the  usualcourse  of  the  voyage,  and  without  a^iow  ^^^ 
tte  intervention  of  any  extraorcUnary  casuatty,  this  is  looked  ^^^l^  jj 

takes  place  in 
the  ordinary 

0)  The  diflereot  degrees  of  shipwreck  Cours  de  Droit  Com.  Mar.  tom.  iv.  tit.  x.  co"«e  of  the 

i^'^fnge^brisaieolu.hrisjwtialyeehoue-  sect.  16,  p.  121,  ed.  1834.  voyage. 

■M  mtee  hHt^  edkmiemenl  tuu  iris,  &c.)        (^)  See  the  hingaage  of  Lord  Tenter- 

"'Bvay&ccuistely  defined  in  French  law.  den  in  Wells  v.  Hopwood,  3  B.  &  Ad.  p. 

TWboi  ezplanatioalhaTemet  withof  35,36. 

^  diflerent  tenni  k  in  Bonlay-Paty, 


^'^'v^fcr  a  total  kiat»  in  ease  the  ship  or  goods  insured  be  damaged  to  more  than 
Mfofthe  nine,  by  any  peril  insured  against.    3Kent,(dthed.)  328,  329;|Wi(,1092. 


r-<:^.^^ir>s'»*s 
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Low  by  the .     upon  as  an  event  the  occurrence  of  which  the  underwriter 
•ea«.  ^     ^       must  have   calculated,   and  upon  which,  consequently,  he 
would  not  have  risked  his  liability  for  partial  losses  on  perish- 
able commodities.     Where,  on  the  other  hand,  the  inquiry  is 
whether  the  damage  sustained  by  the  ship's  taking  the  ground 
is  rightly  described  as  a  loss  by  the  perils  of  the  seas,  it  should 
seem  that  it  will  not  be  so  regarded  unless  the  accident  have 
taken  place  in  the  usual  course  of  the  voyage. 
Ship  damaged        Thus,  where  a  transport  in  government  service,  insured  by 
harbor  ground    a  time  policy  for  twelve  months,  was,  within  the  limits  of  the 
S)Ufi'T»fihe     time,  and  in  the  course  of  such  service,  taken  into  Boulogne 
Ss^^iheperils  ^^^^^^'j  where  on  the  ebbing  of  the  tide,  the  harbor  bot- 
gftheaea*.       tom  being  hard  and  uneven,  she  received  damage  by  tak- 
ingiJA,  2  B.'  &     ing  the  ground,  this  was  held  to  be  a  loss  by  the  perils  of  the 

Ala.  315.  / 1\  1 

seas.  (/)  ^ 
Damage  caused  Where,  on  the  other  hand,  a  ship  was  damaged  owing  to 
blown  over  in  a  her  being  blown  over  by  a  violent  gust  of  wind,  in  a  graving 
whiie^repSring,  ^ock  into  which  shc  had  been  put  for  repairs,  after  having 
peribof  Um**^  discharged  her  outward  cargo  at  her  port  of  delivery,  and  in 
p*ir  R«  which  there  was  only  from  two  to  three  feet  of  water  when 
ber,oB.diAid.  the  loss  happened :  this  was  held  not  to  be  a  loss  by  the 
^'  perils  of  the  seas,  as  alleged  in  the  declaration,  though  the 

court  admitted  that  it  would  be  recoverable  within  the  gene- 
ral clause,  '^  other  perils  and   misfortunes "  under  a  count 
specially  describing  the  cause  of  loss,  (m)  ^    The  court  dis- 
tinguished this  case  from  that  of  Fletcher  v.  Inglis,  on  the 
ground  that  there  the  ship  was,  and  here  she  was  not,  in  the 
ordinary  course  of  the  voyage  when  the  loss  took  place. 
Damage  caused       It  will  be  observed  that  in  this  case  of  Phillips  v.  Barber 
whiie^ve    *  the  ship  was  not  water-borne  at  the  time  of  loss,  but  was  in 
toMrewdra**^  dock  for  repairs.     It  is  on  this  principle  that  the  two  foUow- 
"^'rik  f  ^      ing  cases  seem  to  have  proceeded,  in  both  of  which  the  ship, 
<wM,  though      ^at  the  time  of  the  casualty,  was  under  repairs,   and,  though 
^  798*       taater-reached  was  nottoater-borne. 

(l)  Fetcher  v.  IngUa,  2  B.  &  Aid.  315.        (m)  Phillips  v.  Barber,  5  B.  &  Aid. 

161. 


1  See  Potter  v.  Suffolk  Ins.  Co.  2  Sumner,  197.  To  constitute  a  stranding,  within 
the  policy,  the  vessel  must  be  on  the  strand,  under  extraordinary  circumstances. 
Potter  9.  Suffolk  Ins.  Co.  2  Sumner,  197. 

*  See  Dlery  v.  New  £ng.  Ing.  Co.  8  Pick.  14. 
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A  ship  was  being  hove  down  for  repairs,  but  while  heaving  Low  by  the 
down,  it  was  found  she  could  not  bear  the  strain  on  which  ^aL*  ^ 
she  was  then  hauled  up  on  the  beach,  where  she  bilged,  tide's  knocidnj 
Lord  EUenborough  held  this  not  to  be  a  loss  by  the  perils  of  SIT^^^ 
the  seas,  (n)        •  jj^- 

.    ^    '  Thompson  v. 

A  ship,  insured  by  a  time  policy,  was,  within  the  period  Whitmor^ 
of  the  risk,  hove  down  on  a  beach  to  be  cleaned,  wUhin  the 
tide-way  ;  the  tide,  when  it  rose,  knocked  away  the  shores 
which  supported  the  ship,  in  consequence  of  which  she  fell 
over  and  damaged  her  side  planking.  Ch.  J.  Mansfield  held 
that  this  loss,  though  caused  by  the  tide,  yet,  as  it  happened 
on  land  and  when  the  ship  was  not  water-borne,  was  not,  as 
alleged  in  the  declaration,  a  loss  by  the  perils  of  the  seas ; 
and  on  this  ground  he  nonsuited  the  plaintiff,  (o)  ^ 

§  298.  In  order  to  sustain  by  evidence  the  allegation  that  JusSSTthS 
the  loss  was  by  ]>erilsof  the  seas,  it  must  be  shown  that  those  {^    ^IgTrf  tS 
perils  were  the  proximate  cause  of  the  loss.  seas,  snch  penis 

Hence,  where  a  ship,  insured  "  against  capture  only,"  was  to  be  the  prox- 
driven  by  stress  of  weather  on  the  enemy's  coast,  and  there,  ^^^  ^"^  ^ 
without  havini?  received  any  material  damag'e  by  the  strand-  swp  stranded 

°  o       .y  on  enemy's 

ing,  was  captured  by  the  enemy,  this  was  held  to  be  a  loss,  coast,  and  there 
not  by  the  perils  of  the  sea,  but  by  capture,  and  therefore  re-  Tloes'i^ca^ 
coverable  under  the  policy,  (p)  ^  g^^  r. 

So,  where  ship  and  goods,  "  warranted  free  from  Ameri-  ^™*'*\^®*'^» 
can  condemnation,''  were  damaged  by  the  perils  of  the  seas,  in  such  cases 
and  thereby  driven  ashore  in  such  a  position  as  to  be  after-  {^an^bv**'* 
wards  seized  and  condemned  by  the  American  government,  ^wa^'ui^riTi 
Lord  EUenborough  held,  that  such  subsequent  total  loss  by  to  recover  for 

the  previous 
average  loss 

(«)  Rowooft  V.   Dunmoie,  cited  3  212.    "  Had  the  ship  been  driven  on  any  gf,^^g^  ^® 

Tiiuit.227.  other  coast  but  that  of  an  enemy,"  said  Liviev.  Jansen, 

(t)  Tbompaoii  tr.  Whitmoie,  3  Taunt  Lord  Kenyon,  "  she  would  have  been  in  12  East,  648. 

2?7.  perfect  sa/elf.** 

(?)  Green  tr.  Eknslie,  Peake,  N.  Pr. 


'  Bat  we  EQery  «•  ^^^  ^^*  Ins.  Co.  S  Pick.  14. 

*  So  is  a  case  of  capture,  if,  before  the  vessel  is  delivered  from  that  peril,  she  is 
''"^^  file,  or  accident,  or  negligence  of  the  captors,  the  whole  loss  is  attributable  to 
^^ttptiue,  for  the  aabaeqoent  k)ss  was  incidental,  and  a  consequence  of  the  cap- 
^  Msgoon  V.  N.  Eng.  Mar.  Ins.  Co.  1  Story,  C.  C.  157;  Per  Kent,  Chief  Jus- 
^■Sduefidin  9.  N.  Toik  Ina.  Co.  9  John.  21.    But  see  Law  v,  Goddard,  12 
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Loss  by  the  seizure  and  condemnation,  took  away  from  the  assured  the 
ILa.  °  ^  right  to  recover  in  respect  to  the  previous  partial  loss  by  the 
799"*  perils  of  *  the  seas;  for  though  by  those  perils  the  progress  of 
the  voyage  had  been  stopped,  and  the  ship  brought  within  the 
reach  and  effect  of  the  capture  and  condemnation,  which  she 
might  otherwise  have  escaped,  yet  the  substantive  total  loss 
by  the  capture  and  condemnation  was  imputable  to  the  kUter 
peril  only,  and  not  to  the  previous  sea-damage,  (q)  ^ 

In  this  case  the  judgment  of  the  court  is  throughout  based 

on  the  assumption  that  the  damage  done  to  the  ship  and 

goods  by  the  stranding  was  only  an  average  loss,  and  as  such 

was  merged  in  the  subsequent  total  loss  by  capture. 

Where,  how-         On  the  Other  hand,  where  the  loss  by  the  stranding  is  in 

^e  strandinff  u  Oself  total,  it  may  be  recovered  as  a  loss  by  the  perils  of 

may'be  iwov-*'  the  scas,  though  foUowcd  by  consequent  capture  and  con- 

^^li.    demnation. 

legingiitobe  Thus,  whcrc  in  an  insurance  on  goods,  "  warranted  free 
thesea&thouffh  from  capture  and  scizurc,"  on  a  voyage  '^from  London  to 
wquiem  ^i^  Maracaybo,"  the  ship,  when  within  a  few  miles  of  Mara- 
dewmnaUon**'  caybo,  was  driven  on  a  sand  bank  and  totally  disabled,  and 
Hahn  ^CkMP.  while  in  that  situation  the  goods,  which  would  othenoise  have 
265.'  '     been  entirely  destroyed  by  the  sea,  were  seized  as  prize  by  the 

Spanish  royalists,  who  had  shortly  before  taken  possession  of 
the  town  and  port  of  Maracaybo,  Chief  J.  Best,  and  the  rest 
of  the  Court  of  Common  Pleas,  held  that  this  was  rightly 
described  in  the  declaration  as  a  loss  by  the  ^^  perils  of  the 
seas;^^  for  the  perils  of  the  seas  were  here  the  main  con- 
ducing cause  of  loss ;  the  ship  having  been  by  their  agency 
reduced  to  a  total  wreck,  while  the  goods  must  have  been, 
by  the  same  agency,  wholly  destroyed,  had  not  the  enemy 
appropriated  them,  (r) 

{q)  Livio  v.  Jaiwen,  12  East,  648.  United  States.    Sec  Kent*s  Coium.  vol 

(r)  Hahn  r.  Corbett,  2  Biogh.  265.   The    iii.  p.  302,  note  (a),  ed.  1S44. 
principle  of  this  case  is  adopted  in  the 

1  See  Rice  r.  Homer,  12  Mass.  230.  Where  a  ship  insured  only  against  sea-risk 
while  in  port,  was  driven  ashore  and  stranded  by  a  storm,  being  in  port,  and  was 
burnt  while  stranded,  and  a  jury  found  the  loss  to  have  occurred  by  tea-risk,  the 
court  did  not  think  it  a  case  for  setting  aside  their  verdict.  Patrick  v.  Com.  Ins.  Ca 
11  John.  9.  But  under  a  like  policy  on  the  caigo  of  the  same  ship,  which  was  burnt 
in  the  slup,  the  court  held,  that  as  the  cargo  was  not  injured  by  the  stranding,  the  loss 
of  it  must  be  attributed  to  the  burning,  wliich  was  a  peril  not  insured  against.  Patrick 
9.  Com.  Ins.  Co.  11  John.  14. 
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Upon  the  same  principle  that  catisa  proxima  non  remoia  Lom  by  the 
spedaiur^   it  has  been  held  that  the  loss  on  goods  sold  to  seas.  ^ 
defray  the  expenses  of  repairing  a  disabled  ship  in  a  port  of      *800 
distress,  is  not  recoverable  as  a  loss  by  perils  of  the  seas  (s) ;  ^  l^^es  on  goods 
^nd  on  similar  grounds  it  has  also  been  decided  in  this  expenses  of^ 
country,  that  the  loss  caused  by  having  to  pay  to  another  daSi^^to^ 
ship,  i»  pursuance  of  the  award  of  an  arbitrator  abroad  half  t^'^riiTonSe 
the  damages  done  by  a  collision  in  which  neither  party  was  b*^- 
in  fault,  is  not  a  loss  by  perils  of  the  seas.  (J)  wwSo/^HS^ 

If  the  perils  of  the  sea  have  been  the  proximate  cause  of  m'^cwipSm^ 
loss  J  the  assured  will  not,  as  we  have  seen,  be  precluded  from  ^**^S^^|?^*® 
recovering  under  a  count  for  loss  by  the  perils  of  the  seas  ^aioa. 
merely  because  the  negUgence,  unskilfulness,  or  misconduct 
of  the  master  and  mariners  have  been  the  remote  occasion  of 
such  loss,  {u) 

Even  where  the  loss  is  remotely  occasioned  by  barratry.  Loss  remotely 
still,  if  it  be  proximately  caused  by  the  perils  of  the  seas,  it  barratry,  bat 
will  be  recoverable  under  a  count  alleging  it  to  be  so  caused :  ^^H^^^  {be 
thus.  Lord  Ellenborough  held  that,  supposmg  the  facts  to  ^^'^^^^^ 
have  proved  that  the  captain,  having  wilfully  sailed  in  a  foul  f^^"?^^ 
wind,  afterwards  barratrously  cut  the  ship's  cable  and  let  her  io«. 
drift  on  the  rocks,  whereby  she  was  lost,  this  would  have  en-  prnsh^^  ^' 
titled  the  assured  to  recover  imder  a  count  alleging  a  loss  by  ^  c*™i*- 1^- 
the  perils  of  the  seas,  (v)  ^ 

Of  course,  in  order  to  enable  the  plaintiff  to  recover  under  ^^^^t  >f  the 

*  barratry  have 

such  a  count,  the  proximate  cause  of  loss  must  appear  to  have  been  not  only 
been  a  peril  of  the  sea ;  he  cannot  under  such  count  recover  casion^battho 
for  a  loss  merely  and  wholly  barratrous^  as  for  a  fraudulent  ^^^^J^ 
«ale  or  the  like.  |g»- .     „ 

£verth  v.  Han- 

The  true  rule  is,  that  where  the  immediate  and  proximate  nam,  6  Taunt, 
cause  of  loss  is  the  sea  acting  on  the  ship,  the  assured  may 
recover  under  a  count  for  loss  by  perils  of  the  seas,  notwith- 

(t)  PoweD  p.  Gadgeon,  5  Maule  &  Sel.  3  Kent's  Comm.  (5th  ed.)  302  note  {d): 

^1.   S.  P.  Sarquy  9.  HobsoD,  4  Bingh.  ^  Hale  v.  Washington  Ins.  Co.  2  Story 

13L  C.  C.  176,  cited /NMt,  805,  and  anU,  768.  ^ 

(I)  De  Vaox  v.  Salvador,  4  Ad.  &  EU.        {u)  See  all  the  authorities  collected  in 

^.    See  eontrd  in  the  United  States,  the  last  chapter,  Sect.  VI. 
tPMeis  V.  Wairen  Ins.  Comp.  3  Sum-       (v)  Heyman  v.  Parish,  2  Camp.  149. 
>tt^Bep.380.    •<  S.  C.  14  Peters,  99.  >• 


*  See  Giles  v.  Eagle  Ins.  Co.  2  Metcalf,  140,  cited  po$t,  910,  note. 

'  3ee  Vaten  v.  MerchanU  Louisville  Ins.  Co.  11  Peters,  (S.  C.)  219, 220. 
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Loss  by  the 

perils  o£  the 
seas. 

801* 

Loss  by  ship- 
ping seas,  &c. 
caused  by  a 
merchantman 
being  taken  in 
tow  by  a  man- 
of-war,  and 
forced  to  canv 
a  press  of  sail, 
is  loss  by  perils 
of  the  seas. 
Hai^om  9. 
Whitmore, 
1  Stark.  1^. 


Standing  previous  barratry,  which  may  have  led  to  the  loss, 
i,  e.  without  which  it  would  not  have  happened,  (m?) 

^Where  a  ship  was,  by  mistake,  taken  in  tow  by  a  British 
man-of-war,  and  was  obliged,  in  order  to  keep  up  with  her, 
to  carry  a  press  of  sail  in  a  gale  of  wind  and  a  heavy  sea,  by 
which  she  shipped  a  quantity  of  water  and  damaged  her 
cargo.  Lord  EUenborough  held  this  to  be  a  loss  by  perils  of 
the  sea ;  though  it  might  also  have  been  alleged  to  be  by 
arrest  or  detention,  (z) 

Damage  occasioned  to  mast,  spars,  sails,  or  rigging,  by 
carrying  a  press  of  canvas  to  escape  an  enemy  or  lee  shore, 
would,  no  doubt,  be  recoverable,  as  a  loss  by  perils  of  the 
seas,  (y) 


Bat  the  words, 
**  perils  of  the 
seas,**  do  not 
(*omprise  all 
casualties  hap- 
pening to  ship 
or  goods  at 


Thus,  loss 
caused  by  being 
fired  into  at  sea, 
is  not  recovera- 
ble as  loss  by 
pails  of  the 


CuUen  9.  Bati 
ler,  5  M.  & 
ISeL461. 


§  299.  But  the  words,  perils  of  the  seas,  only  extend  to 
cover  losses  really  caused  by  sea  damage  or  the  violence  of 
the  elements  "  ex  mariiue  tempesiatis  discrimine ; "  they  do  not 
embrace  all  losses  happening  upon  the  seas,  which  are  compre- 
hended under  the  general  sweeping  words  at  the  end  of  the 
clause  enumerating  the  risks  insured  against,  viz.  '<  all  other 
perils,  losses,  or  misfortunes  which  had  or  should  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods  and  merchan- 
dizes, ship,  or  any  part  thereof." 

Thus,  damage  sustained  by  a  ship  from  the  fire  of  another 
vessel  of  the  same  nation,  mistaking  her  for  an  enemy,  is  not, 
it  seems,  recoverable  as  caused  by  a  peril  of  the  seas  ;  (z)  ;  and 
the  damage  caused  to  a  merchantman  by.  the  fire  of  the 
enemy  in  defending  her  against  attempted  capture,  would,  it 
is  apprehended,  stand  on  the  same  ground  (a),  though  both, 
as  we  shall  presently  see,  are  included  in  the  general  words, 
and  would  be  recoverable  under  a  count  correctly  specifying 
the  cause  of  loss. 


When  loss  on 
live  stock  is  re- 
coverable as 
loss  by  perils  of 
the  seas,  and 
when  it  merely 
comes  under 
the  head  of 
mortaiiiff. 


§  300.  It  is  sometimes,  as  we  have  seen,  in  the  case  of 


{w)  See  the  observations  of  Chief  J. 
Oibbs  in  Everth  v,  Hannam,  2  Marsh. 
Rep.  74.  S.  C.  in  6  Taunt.  375,  and  the 
decision  of  the  Court  of  Elxchequer  since 
the  new  rules,  in  Blyth  v.  Shepherd,  9 
Mees.  &  Wels.  763. 

{x)  Hagedom  v.  Whitmore,  1  Stark. 
157. 


(y)  Covington  v.  Roberts,  2  Bos.  & 
Pull.  N.  R.  378. 

{z)  Cullen  r.  Butler,  5  Maule  6c  Sel. 
461. 

(a)  Taylor  r.  Curtis,  6  Taunt.  608. 
2  Marsh.  Rep.  309. 


k.     I 
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insurances  oa  live  stocky  a  very  nice  question  to  draw  the  line  ixm  by  the 
^between  loss  caused  by  their  mortality  (i.  e.  natural  death)  £!Ls. 
and  by  the  perils  of  the  seas.  *Sl02 

It  should  seem  that  if  any  number  of  living  anim^  be  de-  Gregson  v.  GU- 
liberately  thrown  overboard  to  save  the  rest,  in  consequence  232I*  ^  ^^^^* 
of  a  scarcity  of  provisions  occasioned  by  the  gross  ignorance 
of  the  captain  in  mistaking  his  course,  and  thus  protracting 
the  voyage  ;  this  will  not  be  properly  described  as  a  loss  by 
the  perils  of  the  sea.  (b)  ^ 

So,  if  they  were  to  perish  for  want  of  food,  owing  to  the  Tatbam  9. 
unavoidable  prolongation  of  the  voyage,  in  consequence  of  a  ^^ep.  658, 
bad  and  stormy  weather,  without  fault  of  the  captain  and 
crew ;  this  would  be  a  loss  by  mortality,  and  not  by  perils  of 
the  sea.  (c) 

On  the  other  hand,  when  a  cargo  of  live  stock  was  so  AbSSDfak 
bruised  and  lacerated  by  the  violent  rolling  and  pitching  of  the  &  amTi^. 
ship  in  a  storm,  that  they  died  shortly  afterwards  aii  boards  in 
consequence  of  the  injuries  thus  received ;  this  was  held  to  be 
a  loss  by  perils  of  the  seas  (e/),  and  the  court  came  to  the  same  SoyS^SB.  & 
conclusion  where  several  horses,  having  in  consequence  of  the  ^'*  '^' 
laboring  of  the  vessel  in  a  violent  storm,  broken  down  the 
sliogs  that  supported,  and  the  partitions  that  separated  them, 
kicked  each  other  so  severely  that  they  died  in  the  course  of 
the  storm  of  the  injuries  thus  received,  (e) 

Where,  however,  the  loss  is  one  which  is  not  proximatdy 
caused  by  the  agency  of  the  winds  and  waves,  and  either  falls 
within  the  ordinary  wear  and  tear  of  the  voyage,  or  might 
have  been  prevented  by  a  proper  exertion  of  care  and  pru- 
dence, it  is  not  recoverable  as  a  peril  of  the  seas,  lior  indeed 
vndtr  ike  policy  at  all. 

Where  the  bottom  of  a  ship  is  destroyed  by  worms^  this  P"u?f®*®^^® 
is  not  a  loss  for  which  the  underwriters  are*  liable  as  a  loss  is  generally 
by  the  perils  of  the  seas,  at  all  events  where  the  ship  is  ^?no°a  io»f' 

by  perils  of  the 

(^)  GrpgsoQ  V,  Gilbert,  3  Doogl.  232.  (</)  Lawrence  v.  Aberdein,  5  B.  & 

lianhiUoaIttS.493.  Aid.  107. 

'c)  Tatbam  v.    Hodgsoo,  6  T.  Rep.  (e)  Gabey  v.  Lloyd,  3  B.  &  Cr.  793. 

^•)  ud  per  Lofd  Tenterden,  9  B.  &  S.  C.  5  Dowl.  &  Ryl.  641. 
Aid.llL 


I  See  Bimaerv.  CUp^  9  BIa».  I,  cited  atue,  343,  in  note. 
▼OLiL  6 


806  LOSSES  BY  THE  PERILS  INSURED  AGAINST. 

Loss  by  the       insured  for  a  voyage  in  seas  where  worms  ordinarily  assail 

perils  of  the        ^  ,      -  r    i  •  r        i      i         •  .  . 

£>eas.  *tne  bottom  of  ships ;  lor  the  loss  m  such  cases  comes  within 

g03  *  the  usual  wear  and  tear  of  the  voyage.  (/)  Besides,  the 
assured  in  such  seas  ought  to  take  care  and  secure  the  ship 
by  copper  sheathing  against  this  kind  of  damage :  if,  however, 
he  has  done  so,  it  is  suggested  by  Mr.  PhiUips,  and  appar- 
ently with  much  reason,  that  in  cases  where  the  copper 
sheathing  is  torn  off  by  the  violent  action  of  the  perils  insured 
against,  in  consequence  of  which  the  ship's  bottom  is  worm- 
eaten,  the  underwriters  ought  to  be  liable  (g) ;  unless,  indeed, 
the  loss  of  the  sheathing  might  and  ought  to  have  been  re- 
paired before  the  ship  became  exposed  to  the  action  of  the 
worms,  in  which  case  the  negligence  of  the  assured  in  not 
repairing  would  exempt  the  underwriter.  (A) 
Damage  by  On  the  same  ground,  the  damage  done  to  the  ship  by  rats 

™^  eating  holes  in  the  ship's  bottom,  was  held  by  Lord  Ellen- 

borough  not  to  be  within  the  perils  insured  against  by  the 
common  form  of  policy,  (f)  ^ 

Loss  ^  colli-  §  301.  Loss  BY  COLLISION  is,  generally  speaking,  a  loss  by 
po86fl)ie  cases  of  the  perils  of  the  sea.^  Lord  Stowell  thus  lays  down  the  law 
Sloth's  ©^  of  the  Courts  of  Admiralty  upon  the  subject  of  collision,  as 
mention.  j^  affects  the  rights  and  liabilities  of  otoners  and  masters,^ 

"  There  are  four  possibilities  under  which  a  loss  of  this 
sort  may  occur. 

"  1st.  It  may  happen  without  blame  being  imputable  to 
either  party  ;  as  where  a  loss  is  occasioned  by  a  storm,  or  by 

(/)  Aohl  r.  Parr,  1  Esp.  444.  S.  L.  in  (A)  f  Hazard  r.  New  England  Ids. 

United  States,  t  Martin  v.  Salem  Ins.  Comp.  1  Sumner,  218,  cited  ibid. 

Comp.  2  Idass.  Rep.  429.    t  Hazard  v,  (t)  Hunter  v.  Potts,  4   Camp.  ^ 

New  England  Ins.  Comp.  8  Peters,  (S.  C.)  Chancellor  Kent  collects  in  a  compend- 

Bep.  557.  ious  form  all  the  learning  on  this  point  ia 

ig)  1  Phillips  on  Ins.  639,  approved  by  his  3  Comm.  301,  note  (a). 
Chancellor  Kent,  3  Comm.  (5th  ed)  300, 
note  (a). 


>  AntCf  758,  and  cases  in  note.    But  see  Garrigues  v.  Coxe,  1  Binney,  592. 

•  Hale  F.  Washington  Insurance  Co.  2  Story,  C.  C.  126  ^  Peters  v.  Waircn  Ins- 
Co.  1  Story,  C.  C.  463. 

s  This  subject  will  be  found  treated  with  much  amphtude  in  Abbott,  ShippioS^* 
Pt.  III.  ch.  1,  tit.  Collision,  p.  228,  et  seq.  (6tb  Amer.  cd.)  cases  cited  in  notes;  ia^ 
Kent,  (5th  ed.)  230,  231 ;  and  in  AngeU  on  Carriers,  f  633,  et  seq. 
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any  other  vis  vuijor  :  in  that  case  the  misfortune  must  be  Loss  by  the 
borae  by  the  party  on  whom  it  happens  to  light;  the  other  seas.— Col- 
not  being  responsible  to  him  in  any  degree. 


''  2ndl7.  A  misfortune  of  this  kind  may  arise  when  both 
parties  are  to  blarney  where  there  has  been  a  want  of  due 
^diligence  and  skill  on  both  sides ;  in  such  a  case  the  rule  of      *804 
law  is,  that  the  loss  must  be  apportioned  between  them,  as 
having  been  occasioned  by  the  fault  of  both. 

"  3dly.  It  may  happen  by  the  misconduct  of  the  suffering 
party  alone ;  and  then  the  rule  is,  that  the  sufferer  must  bear 
his  own  burden. 

''  4tbly.  It  may  have  been  the  fault  of  the  ship  which  ran 
the  other  down  ;  and  in  this  case  the  injured  party  would  be 
entitled  to  an  entire  compensation  from  the  other."  {j) 

Emerigon,  after  citing  all  the  learning  to  be  found  on  the  liability  of  the 
subject  in  codes  and  text  writers,  makes  precisely  the  same  ^w  difierau 


division  ;  and  lays  down  the  following  positions  with  regard 
to  the  liability  of  the  underwriters^  for  losses  caused  by  col- 
lision in  the  different  cases  just  enumerated,  {k) 

1st.  That  where  there  is  nofauU  on  either  side,  but  the  Where  there » 
collision  is  purely  fortuitous^  the  loss  is  to  be  made  good  by  either  «de,  the 
the  underwriters,  as  caused  by  a  peril  of  the  sea,  ^MSeooSiS? 

To  the  same  effect,  in  our  own  law,  it  was  decided  by  '^^qI^^^^ 
Lord  Kenyon,  that  damage  caused  by  one  ship  running  foul  ^^  ^^SI^ 
of  another  by  misfortune  and  without  fault  on  either  side,  writen. 
was  a  loss  ^'  by  perils  of  the  seas^^  within  the  exception  of 
such  losses  in  a  charter-party.  (/) 

2Ddly.  Eraerigon  lays  it  down,  that  the  underwriter  is  also  Soit  is  where 
liable  when  ihe  fault  rests  entirely  with  the  master  and  crew  entirely  with 
of  the  ott^r  rewrf.  "^TT^ 

Oar  law  is  in  this  point  also  the  same  :  thus,  where  the  loss  sSShT&ott, 
^tt  occasioned  by  another  ship  running  down  the  ship  in-  4Taunu  125. 
wred,  owing  to  the  very  gross  negligence  of  the  crew  of  the 

<^er  vessel  (who  bad  only  one  man  on  deck,  and  he  asleep) ; 

^  was  held   a    loss    by  perils  of  the    seas,    for    which 


0)  hthe  Woodiopi  Simi,  2  Dod.  Ad.  meroe  (art  407.)  has  incorporated  these 

l^.  88.  distinctions  into  the  text  of  the  modem 

(^)  R— %Bo,  cbsp.  ziL  sect  14,  toI.  Frenchlaw. 

'>^^ed.l8S7.    The  Code  de  Com-  (/)  BnUer  p.  Fisher,  3  Eq>.  97. 
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Loss  by  the 
perils  of  the 
seas.  —  Col- 
lision. 


805* 


When  it  is  im- 
poosible  to  as- 
certaiu  on     * 
which  side  the 
fault  lieiL  and 
the  whole 
amount  of  dam- 
age is  therefore 
apportioned 
equally  be- 
tween the  two 
ships,  query 
wnetner  the 


sum 
under  the  ap- 
portionment it 
recoverable 
against  the  un- 
derwriter on 
shipu  at  a  kitt 
by  tlie  perilt  of 
the  seat. 

Opinions  of 
foreign  jurists. 


the  under\vriters  were  liable  under  a  count  so  charging 
it.  {m)  1 

3dly.  Emerigon  states  that  the  underwriter  is  not  liable 
when  the  collision  is  entirely  owing  to  the  master  and  crew 
of  the  insured  ship. 

*There  has  been  no  direct  decision  in  our  courts  upon  this 
point.  Mr.  Marshall  conceives  that,  in  such  case  the  wilful 
misconduct  of  the  captain  or  crew  would  amount  to  barratry, 
and  the  loss,  therefore,  be  recoverable  under  that  head,  (n) 

If,  however,  it  did  not  amount  to  barratry,  the  negligence 
would,  it  seems,  be  of  so  gross  a  description  as  to  exempt  the 
underwriters,  on  that  ground,  from  their  liability,  (o)  ^ 

Emerigon  then  proceeds  to  lay  down,  4thly,  That  in  cases 
in  which  it  is  impossible  to  ascertain  where  the  fault  really 
lies,  and  the  whole  amount  of  damage  is  therefore  apportion- 
ed equally  between  the  two  ships  {judicio  rusticornnij  accord- 
ing to  the  rule  of  our  Court  of  Admiralty,)  then  the  sura 
which  the  insured  ship  has  to  pay  is  a  particular  average  loss, 
to  be  made  good  by  the  underwriter.  ( p) 

Boulay-Paty  supports  this  opinion,  on  the  ground  that  as 
the  law  has  declared  it  impossible  to  decide  which  of  the  two 
ships  was  in  fault,  it  is  not  to  be  presumed  that  either  was  ; 
but  the  loss  must  be  regarded  as  a  direct  residt  of  the  perils  of 
the  sea,  —  i,'e,  of  the  violent  action  of  the  winds  and  waves, 
which  drove  the  two  ships  against  one  another,  (g) 

Valin  assumes  that  the  underwriter  would  in  such  case  be 


(m)  Smith  t;  Scott,  4  Taunt  125. 
(m)  Marshall  on  Ins.  495. 
(o)  See  as  to  this,  1  Phillips  on  Ins. 
636. 


( p)  £merigon,  chap.  xii.  sect.  14,  vol 
i.  p.  417.  ed.  1827. 

(q)  Boulay-Paty,  Comment,  on  Emeri- 
gon, vol.  i.  p.  418,  and  also  Coun  do 
Droit  Com.  Mar.  torn.  iv.  p.  7.  ed.  182S. 


>  So  also  where  the  collision  was  caused  by  the  negligence  of  the  mate  and  erevr 
of  the  ship  insured.  Hale  v.  Washington  Ins.  Co.  2  Story,  C.  C.  176, 184,  cited 
below,  and  anUt  768,  in  notes. 

«  But  in  Hale  v.  Washington  Ins.  Co.  2  Story,  C.  C.  176,  The  Ship  Columbia, 
through  the  negligence  or  fault  of  her  mate  and  crew,  came  into  collision  with  tbe 
barque  Ritchie,  by  which  both  vessels  sustained  damage  ;  the  master  of  the  Cduin- 
bia,  in  behalf  of  his  owners,  paid  to  the  owners  of  the  Ritchie  a  certain  sum,  by  way 
of  compromise  for  the  damage  sustained  by  the  latter  vessel ;  the  underwriters  on  U* 
Columbia  were  held  liable  for  the  sum  so  paid,  as  well  as  the  damages,  ibr  the  repaid 
and  losses  by  tbe  collision,  to  the  Columbia.  See  this  case  cited  onitf,  768,  in  note; 
Peters  v.  Warren  Ins.  Co.  1  Story,  C.  C.  463,  cited  postj  866,  note. 


On  the  other  hand,  as  we  have  also  had  occBaion  to 
this  doctrine  of  the  English  court  has  been  examined 
tedly  disclaimed  by  Mr.  J.  Story,  founding  himself 

current  ot  the  foreign  aulhoriliea,  and  upon  the  prin- 
t  any  expense,  or  contribution,  or  loss,  attached  by 
naritime  as  an  invariable  consequence  of  a  particular 
ly  be  considered,  for  the  purposes  of  insurance  law, 
nately  caused  by  that  peril,  (v)  ^ 


Sect.  II.  Loss  by  J?re. 


Loss  by  fire,  when  caused  by  lightnings  or  the  LwbjrGM. 
I  dearly  a  charge  upon  the  underwriter,  under  the  Aoddeaui  fin 
Pire,"  in  our  common  form  of  policy,  {to)  lur^^^guiut. 

the  ship  be  burnt  under  ju^^iable  circumstances,  aa  So,  where  1% 
Dt  capture  (x),  or  from  an  apprehension  of  contagious  mat  bmie*^ 
»,  the  nnderwrite'r  ia  liable.  <"**""■  *"" 

,  Ik.  dM  Aniin,  uL  11,  tou.    J.  Stor;  m  ghr«n  fa  3  FhiUipi  m  Iiu. 
4M.ed.dciM.Bee>a«,A.i>.    161-190. 

(w)  Emerigon,  clup.  xii.  wet.  IT.  mL 
»,  IWte  d'AMontDon,  No.  i.  p.  438.  ed.  IffiT,  m  nnul,  ctica  lU  ihe 
L 1810.  kaibontid. 

m  pM  Eatrangin,  p.  IS,  tA.  (z)  Ooi>loo  «.  Remmiiigtoa,  1  Cunp. 
133.  Bmerigon  ■cconh,  and  citn  Tdio 
'^x  *.  Sahndor,  4  Ad.  ft  ED.  ud  Polhjer  to  the  wow  efict,  prorided 
the  craw  tnika  Iheir  Mope.  £roerigco, 
iMn  *.  WuTcn  Im.  Camp.  chip.  xii.  hscl  17.  nd.  L  pp.  431-433. 
3BB.  See  3  Kenl'i  Coram.  (r)  BmeiigaD,  ibid.  p.  439. 
1^  wd  aee  tbe  jadgDMOt  <<  Mr. 
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Loss  by  fire.  If  the  fire  be  occasioned  by  the  damaged  slate  of  the  goods, 

Underwrite™  the  Underwriters  on  those  goods  are  not  liable ;  but  if  the 

not1[iabie  for  loss  be  uot  SO  Occasioned,  the  policy  is  not  avoided  by  the 

?cSi/?^'ii».  underwriters  not  having  been  informed  of  the  state  of  the 

*^'  goods.  (2) 

SemhU,  under-  But  the  Underwriters  on  the  ship  would,  it  seems,  be  liable 

wntere  on  sh$p  j^^  j^^^  y^^  g^^  Occasioned  to  the  ship  by  this  cause. 

Fire  occasioned      It  was  for  a  long  time  a  vexed  question  whether  the  un- 
^nce  ofSe      derwriters,  under  a  policy  in  the  common  form,  were  liable 
™r^^L  a°perii    ^^^  ^  ^^^  proximately  caused  by  fire,  but  remotely  occasioned 
insured  against  ^y  the  negligence  of  the  master  and  crew  or  other  agents  of 
807  *       *the  assured.     This  question  in  our  law  is  now,  as  we  have 
already  seen,  decidedly  settled  in  the  affirmative,  supposing 
the  master  and  crew  to  have  been  originally  competent,  (a) 
And,  after  some  fluctuation  in  the  decisions,  the  law  in  the 
United  States  seems  now  to  be  settled  in  the  same  way.  (*) 
Of  course,  where  the  form  of  the  policy,  as  is  very  general 
on  the  continent,  excludes  the  risk  of  the  negligence  of  the 
master  and  crew,  or,  as  in  some  of  the  French  policies,  the 
barratry  of  the  master,  (which  word  barratry^  as  there  under- 
stood, extends  not  only  to  the  toilful  ^x\(i  fraudulent^  but  also 
to  the  negligent^  acts  of  the  master,)  loss  by  fire  so  occasioned 
is  not  chargeable  on  the  underwriters,  (c) 

Loss  on  rigging,  &c.,  accidently  burnt  on  a  bank  saul, 
where  it  is  generally  stowed  in  the  Canton  river,  by  the  usage 


\z)  Boyd  V.  Dubois,  3  Camp.  133.   See  Comp.  and  the  other  cases  cited  above  io 

Elmerigon,  vol.  i.  p.  430.  this  note ;  and  Mr.  Chancellor  Kent  says, 

(a)  Busk  V,  Royal  £xch.  Comp.  2  B.  &  that "  the  rule  appears  to  be  settled  by  the 

Aid.  7a    <  AnU^   76a  >  weight  of  authority  in  the  United  Sutec, 

{b)  By  the  cases  of  t  Patapsco  Ins.  that  in  a  marine  poh'cy,  in  which  fire  ii 

Comp.  V.  Coulter,  3  Peters,  (S.  C.)  Rep.  expressly  insured  against,  the  insurer  is 

222.    Columbia  Ins.  Comp.  v.  Laurence,  answerable  for  a  loss  by  fire  occanoDed 

10  ibid.  517.    Waters  v.  Merchants'  Ins.  by  the  negligence  of  the  master  or  crew." 

Comp.  11  ibid.  213.    3  Kent,  (5th  ed.)  3  Kent,  (5th  ed.)  304,  in  note.  ^ 

303,  304,  note  (a).    •{  Williams  p.  Suffolk  (c)  Emerigon,  vol.  i.  pp.  428,  439, ed. 

Ins.  Co.  3  Sumner,  270,  276 ;  anu^  768,  1827.    The  general  subject  of  this  section 

note.    In  Grim  v.  Phoenix  Ins.  Co.  13  is  well  and  succinctly  discussed  by  Booltf' 

John.  451,  it  was  held,  after  a  searching  Faty,  who  however  draws  all  hisIeaniioS 

and  elaborate  discussion,  that  a  loss  by  from  the  vast  stores  of  Emerigoo.   See 

fire  arising  firom  carelessness,  was  not  Coursde  Droit  Com.  Mar.  toaLiv.pp*^' 

covered  by  the  insurance.    But  this  de-  23. 
cision  preceded   Busk  v.  Royal  EUch. 


J.  Capture,  properly  bo  called,  b  a  taking  by  tbe  LcMbrhoMiie 

u  prize,  in  time  of  open  war,  or  by  way  of  reprisals  u^l^niiiH^ 

tent  to  deprive  the  owner  oi  all  dcnniiuon  or  right  of  ^„*'*'"«*'* 

y  OTer  the  thing  taken.  (/)  wh.tcptn» 

arrest,  or  earrying  in  for  adjudication,  of  neutral  ships  proper'y-- 

ligerent  cruisers,  though  not  properly  called  capture      *  808 

leing  in  this  case  no  intent  to  deprive  the  ovmer  of  his 

y  in  the  ship,)  yet  falls  within  the  meaning  of  the  words 

igV  at  sea,"  as  one  of  the  perils  insured  against ;  and 

I  ihence  arising  would  be  recoverable  under  a  count 

I  loss  by  capture.' 

ore  is  deemed  kaofid  when  made  by  a  declared  enemy,  'VImi  f*  lawflii 

T  commissioned,  and  according  to  the  laws  of  war  ; 

U  when  it  is  made  otherwise. 

lit  t^ality  or  illegalitydoesnotaffect  the  liability  of  the  lubemgiawfal 

riter  as  against  the  assured ;  whether  lawful  or  unlaw-  duo  not  aaem 

lowever  made,  capture,  when  the  proximate  cause  of  Ibei^^Hnv 

nders  tbe  underwriter  liable  under  a  policy  alleging  *"■ 

r  ».  Eojnl  Ek^  Am.  Camp.  1       (/]  E:mene(in,ctiap.xu.BectlB.   Prne, 
*ol.  i.  p.  432,  et  leq.  ed.  18Z7,  ooUecu  all 
JKa  V.  HDl*,  1  Dow.  &  Claik,    tbe  lewDing  on  ihis  point. 
«!>■■  V.  S.  S19. 


1  ifoiild  nnqiMMiauUjr  be,"  raid  Hr,  Juttiee  Putnam,  in  Wktf  a.  New 
Co.  8  Pick.  14,30,  ai,  "if  IbeabipibDuld  be  for  good  reuoni,  put  into  a 
o  be  repaireO,  and  be  bunt.  She  would  be  a»  much  at  the  lak  of  the 
ma  M  if  (be  bad  been  bant  upon  Iba  high  aaaa." 

r  a  river  policy  of  iuanuce  on  a  ■leambost  against  the  perOi  of  the  tiver,  a 
ni\iy  the  bunting  of  the  boiler;  and  il  wa«  held,  that  the  bunting  of  the 
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Loss  by  hostile  the  loss  to  be  "  by  capture,"  though  other  causes  may  have 
uJSrent  scixure^  been  contributory  thereto.  Thus,  even  where  the  capture 
OT^  takmgs  at  ^^^  concerted  between  the  master  of  the  ship  insured  and  the 
Whenever  cap-  captor.  Lord  EUenborough  held  that  the  assured  might  re- 
koAi^^uBeoi'  ^^^^^  as  on  a  loss  by  capture,  though  he  might  also  have 
loss,  the  assured  recovered  on  a  count  for  barratry,  (e)  So  where  a  ship  was 
on  a  loss  by'  driven  ashore,  with  only  slight  damage,  on  a  hostile  coast, 
c^ptan.  ^^j  there  captured,  this  was  held  to  be  a  loss  by  capture,  and 

not  by  perils  of  the  seas.  (/) 
23J?^Ji|5jg^      As  we  shall  see  more  at  large  hereafter,  in   treating  of 
acoiurtrucUvo     abandonment,  capture  is  prima  facie  a  case  of  iotnl  loss, 
which  gives  the  assured  an  immediate  right  to  give  notice  of 
abandonment.     If  the  underwriter  accept  this  offer  to  aban- 
don, the  rights  of  the  parties  are  fixed  by  such  acceptance  ; 
but  if  not,  the  right  of  the  assured  to  recover  for  a  total  loss 
depends  upon  the  point  whether  the  ship  be  restored  before 
action  brought ;  ^  if  it  be,  then  the  assured  will  recover  in  pro- 
portion to  the  actual  damage  done  ;  if  not,  then  the  whole  sum 
insured.  (§•) 
The  DTopeity  to      It  was  formerly  a  moot  point  when  the  property  in  a  cap- 
captare  until      *tured  ship  should  be  deemed  to  be  completely  divested  out  of 
coQ^mnauon.    jj^  former  owners ;  some  publicists  insisting  that  the  property 
was   divested  by  twenty-four   hours'   quiet  possession  (A) ; 
others  contending  that  it  was  enough  if  the  ship  had  once 
been  carried  infra  prcesidia  hosiium.  (i) 

It  has  long,  however,  been  the  established  rule  of  our  law 
maritime,  that  the  property  is  not  changed  by  capture  in 
favor  of  a  vendee  or  recaptor,  so  as  to  bar  the  original 
owner,  till  there  has  been  a  regular  sentence  of  condemrui' 
lion,  (j)  ^ 

(«)  Archangelo  v.  Thompson,  2  Camp.  ment.  on  Ordonnance  de  la  Mar.  tit  ix. 

620.  art.  8. 

(/)  Green  v.  Elmslie,  Peake,  N.  Pr.  (i)  Bynkerahoek,  QueesL  J.  Pub.  Ub.  i 
212.  See  also  S.  P.  Lavie  v,  Jansen,  12  cc.4, 5.  See  also  Marten's  Summary,  lib- 
East,  648.  8,  c.  3,  sect.  11. 

(^)  See  potti  Chapter  on  Abandonment  {J)  See  Marshall  on  Ins.  803,  where  all 

and  Total  Loss.  the  authorities  are  collected. 

(A)  GroUus,  hb.  iu.  c.  6.    Yalin,  Com- 


>  The  law  is  different  in  the  United  States.    See /n»j^,  093  to  995,  and  notes. 
*  In  note  to  Abbott  on  Ship.  (6th  Am.  ed.)  26, 27,  Mr.  Justice  Story  says,  that,  **^ 
is  now  the  generally  received  doctrine  in  our  courts,  that  a  sentence  of  ooodemnatioo  ii 


sentence.  {/) 

libougb  the  mode  in  ^hich  Bentence  of  condemnation 
is  all  important,  as  regards  the  rights  of  the  original 
^inet  the  neutral  vendee  or  the  rec8ptor,.yet,  as  we 
m,  it  does  not,  in  any  way,  aiTect  the  qaestioo  of  the 
of  the  nndenvriter. 

t  from  all  questions  as  lo  abandonment,  which  will  be  The  underwri- 
red  elsewhere,  the  underwriter  is  liable  for  any  dam-  aaxmryex- 
ahip  may  have  actually  sustained,  and  also  for  all  ^^^!^^°cl^ 
■y  ex[>enses,  such  as  salvage,  &c.,  which  the  assured  J^i^'"^^" 
1  pat  to  for  the  recovery  of  bis  property. 

Fisd  Owen,  1  Bob.  Rep.  13S.  Schooner  Sophie,  t  Bnb.  Ad.  Bep.  13G^ 

p.  Bookirood,  8  T.  Rep.  968.  in  neiU.     <  Abbmi  on  Sbip.  (6lh  Amet. 

nill.a  Eart,475.     Answer  (o  «].)36,37.   Hudson r. Oueaiier,  4 Crencb, 

■  manonal  of  1733;  given  in  203.    S.C.  6  CnuKh,2Sl.   Tbe  AnbdU 

Ihmuidcc,  vol.  i.  p.  4S3.  and  Muleira,  2  QBlliaon,  3GB.  > 
at  V.  Woir  3  T.  Bep.  383. 

amatfa  pn^njr  captured  ng  prize,  anil  oigiiiBUybelongingtonralnla;" 
•,  HiAoo  V.  OueMier,  4  Cmnch,  293 ;  Wheelwright  r.  De  PeyHer,  1 
;  Bum  e.  Himely,  4  Cnnch,  306.  And  if  Ihe  rale  be  made  by  caplon 
lemnation,  the  title  ia  adlnnedby  a  aeateace  of  condemnation  Bubieqiienlljr 
M  U  nuke  it  g«id  at  t iii(K>.  Williun*  p.  Amni]rd,  2  Waah.  C.  C.  306; 
■ah,433.    The  learned  judge  furlher  >ayi, — "How  far  awatence  of  con- 

■■  nrrr— >ij  to  change  Ihe  lille  10  property  between  enemies,  has  been  a 
nocfa  eontrovenr,  ami  npoa  wtueb  Ihe  court*  of  diBeicnl  conniria  faiTS 
.  dtflrrent  opiniona.    The  oidinance  of  Congren  of  1781,  declared,  that 

priie  having  been  taken  and  poaaeaaed  by  Ihe  enemy  Iwenly-four  houra, 
taken  from  them,  the  whole  of  aocb  recaptured  prize  ihalt  be  condemned 
oTlbe  reoploia.'  7  Joumala  of  Coagresa,  68,  S93.  Thia  ordinance  waa 
ly  to  case*  of  property  of  one  of  Ihe  belligerenta,  and  not  to  Ihe  oaae  of 
petty.  Miller  p.  Ship  Itevdulion,  2  Dallas,  1.  It  fell,  however,  with  Ihe 
CO.    In  the  cnae  irflhe  Mary  Ford,  3  Dallaa,  1S8,  iheSuprsnM  Coort  held. 
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L088  by  hostile   princes,"  or  the  like,  which  could  not,  consistently  with  law, 
SESntle^uns  'be  specifically  insured  against  in  direct  and  express  terms, 
o^ukmgsat         ^  ^^^   hostilities  of  a  general   maritime  war,  which  is 
Treaty  sUpuia-   Carried  on  by  public  and  private  armed  ships  in  so  many 
ti<fa»a«tore«to.  different  parts  of  the  globe  at  once,  cannot  be  supposed  to 

ratjon  of  piues,  ^  o  ^  rr 

made  after        come  to  an  end  immediately  on  the  conclusion  of  peace, 

peace  conclud-        ««.  ii*i*  't 

ed.  Stipulations  are  generally  inserted  into  most  treaties  specify- 

ing the  periods,  varying  according  to  distance,  within  which 
Seimire  after  all  prizes  made  shall  be  restored,  (a;)  If,  however,  it  can  be 
pcSw^signSf,^  shown  that  the  captor  was,  in  fact,  aware  of  the  peace  being 
bmLf^n*?©/  P''*^!^™®^  when  he  made  the  prize,  such  prize,  though  made 
^''****'-        .    before  the  expiration  of  the  time  limited  in  the  treaty,  shall 

be  restored,  (y)  In  this  country  it  was  determined,  in  the 
time  of  Lord  Hardwicke,  that  where  a  ship  was  seized  after 
a  cessation  of  arms,  and  the  signing  of  preliminary  articles  of 
peace,  this  was  not  to  be  deemed  a  capture^  but  only  an 
arrest  of  princes,  (z) 


Sect.  IV.  Loss  by  Arrests^  DetentumSj  and  Embargoes. 

Loaabyamsts,      §  305.  By  the  terms  of  our  common  policies,  the  under- 
^e^^aod  -i^iier  ig  answerable  for  all  losses  occasioned  by  arrests,  re* 
tstraints,  and  detainments  of  all  kings,  princes,  and  people  of 
what  nation,  condition,  or  quality,  whatsoever.^ 


{x)  Eznerigon,  chap.  xii.  sect.  19,  vol.        {z)  Spencer  v.  Franco,  Beamres,  316. 
i.  p.  452.  4th  ed.  cited  by  Lord  Man^eld  in  HamH- 

(y)  Emerigon,  chap.  xii.  sect.  19,  vol.    ton  r.  Mendes,  2  Burr.  1211. 
Lp.  4S2. 


1  Under  a  policy  of  insurance  of  slaves,  containing  the  clause  in  the  text,  it  was 
held,  that  the  underwriters  would  be  liable  for  a  loss  sustained  by  the  slaves  being 
taken  from  the  vessel  and  set  at  liberty  on  a  writ  of  habeas  eorpust  issued  by  a  judicitl 
officer  of  a  government,  within  the  control  of  which  the  vessel  was  driven  by  stress 
of  weather.  Simpson  9.  Charieston  Fire  and  Marine  Ins.  Co.  Dudley,  (&  C.)  230. 
This  clause  is  sometimes  restrained  by  the  insertion  of  the  word  "  urdawfid^''  arrests, 
&c.  See  M'Call  r.  Marine  Ins.  Co.  8  Cranch,  59 ;  OUvera  r.  Un.  Ins.  Co.  3  WhesL 
183  r  Thompson  v.  Read,  12  Serg.  &  R.  App.  440.  Where  a  policy  of  insurance,  a» 
in  the  Boston  policies,  contained  a  clause,  that  the  **  insurers  shall  not  be  liable  for  sof 
eharge,  damage,  or  loss,  which  may  arise  in  consequence  of  seizure  or  detention  for  or 
on  account  of  illicit  or  prohibited  trade,  or  trade  in  articles  contraband  of  war," 
Mr.  Justice  Story  decided,  that  a  seizure  made  bonA  fide^  (however  unfounded  ia 
fiict,)  upon  reasonable  grounds,  would  be  a  legal  and  justifiable  cause  of  seimra  snd 


purposes,  either  in  port  or  at  sea.  (6) 

where  a  Genoese  corn  ship  was  seized  at  sea  by  ^^^ttSJ" 
a  crniaers,  and  carried  into  the  relief  of  Corfu,  then  ^"^'^J^ 
e  of  lamine,  where  it  was  sold  and  paid  for,  it  was  txxt  >  u  "  ar- 

1^  the  rota  of  Genoa  that  this  was  not  a  caplMre,  in  "^ 
of  which  the  assured,  who  bad   abandoned,  could 
for  a  total  loss,  but  merely  an  arrest,  or  detention  of 

the  object  being  not  to  make  prize,  but  to  purchase 

) 

B  lies  the  grand  distinction  between  arrest  and  cop- 
Tof^ire  is,  as  we  have  seen,  the  forcible  taking  of  a 
:.,  in  time  of  war,  with  a  view  to  appropriating  it  as 
Arrest  is  a  temporary  detention  of  ship,  6ce,,  with  a 
ultimately  releasing  it,  or  repaying  its  value,  (d) 
B,  the  detention  of  ships  in  port  after  declaration  of  ^^;i«i  of 
inat  tbe  country  to  which  they  belong,  or  by  way  of  after  dedum- 
,  father  resembles  a  capture  than  an  arrest,  (e)  anym^'iioa- 

here  a  neutral  ship  is  arrested  at  sea  by  a  belligerent  l^j'u'^^^ 
and  tmder  suspiciofi  of  having  enemy's  goods  on  ^^'  ^'^ 
I  carried  for  search  and  adjudication  into  an  hostile  tbonuntt. 
I  tbe  result  may  be  the  condemnation  of  ship  and 
lit  more  especially  as  tbe  act  is  done  in  time  of  war, 

in  «.  LiahiiiBUD,  i  T.  Rep.  de  sea  dofDioioDi."    Coun  de  Dnrii  Com. 

Mar.  torn.  [v.  p.  36. 

IriilTiiMi  rrf'lTiiiiliij  Tiili  im  i  im  [e]   Bocciu,  not.  QD,  cited  tij  Eme- 

I  BOCdrale:  "  L'aiiClde  priuoe  ngon,  chap.  xiL  ttOL  30,  Tot.  1,  p.  StJ, 

M  prince  ami,  qui  pouineoci-  ed.  1S2T. 

m,  d  kan  k  fait  it  la  gmtrrt,  [d)  Ekoerigon,  chap.  xu.  aeCL  30,  TOL 

IBC  TBiaeaa  ou  UHU  let  vaia-  i.  p.SS?,  ed.  ItfiV. 
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L088  by  arrests, 
detentKMis,  and 
embargoes. 


Of  embargoes: 
what  an  embar* 
go  is. 

814* 


An  embargo 
laid  by  a  foreign 
gDireroment  on 
Uie  property  of 
any  other  than 
its  own  sub- 
jects is  a  peril 
insured  against, 
and  gives  the 
assured  an  im- 
mediate right  of 
abandonment. 
Roich  V.  Edie, 
6T.  Rep.  413. 


AKur,  where 
the  assured  is 
himself  a  sub- 
ject of  the  for- 
rign  govend- 
ment. 


and  as  a  warlike  measure,  this  is  rather  to  be  esteemed  a 
capture  than  a  simple  arrest,  and  accordingly  is,  prima  facie, 
a  ground  of  abandonment.  (/)  ^ 

Embargoes  are  the  most  common  cases  of  "  arrests^  re- 
gtraintSj  and  detainments^^  of  princes.*  An  embargo  is  an 
♦order  of  government  (generally,  but  not  always,  issued  in 
contemplation  of  hostilities)  prohibiting  the  departure  of 
ships  or  goods  from  some  or  all  of  the  ports  within  its  do- 
minions, {e) 

An  embargo  laid  by  a  foreign  government  upon  the  ships 
or  goods  of  any  other  than  its  own  subjects,  entitles  the 
assured  at  once  to  give  notice  of  abandonment,  and,  if  the 
embargo  continues  down  to  the  time  of  action  brought,'  to 
recover  as  for  a  total  loss.  Thus,  where  a  neutral  ship  and 
stores  were  insured  "  ai  and  from "  an  enemy's  port,  and 
there  detained,  before  sailing,  by  an  embargo  laid  on  by  the 
enemy,  in  the  port  of  loading,  and  continuing  down  to  the 
time  of  action  brought,  it  was  held  that  the  assured  might 
recover  as  for  a  total  loss,  in  our  courts,  in  respect  of  the 
ship  and  stores  of  which  he  had  been  so  deprived  under  a 
count  alleging  the  loss  to  be  by  '^  arrest  and  restraint  of 
princes."  (/) 

But  where,  as  we  have  already  seen,  the  embargo  is  laid 
on  by  a  foreign  government,  of  which  the  assured  is  the 
subject,  the  law  in  England  appears  to  be,  that  the  foreign 
assured  cannot  abandon  and  recover  as  for  a  total  loss,  in  re- 
spect of  such  embargo,  in  our  courts ;  at  all  events  unless  it 
manifestly  appears,  either  from  the  policy  itself  or  from  the 
whole  facts  of  the  case,  that  such  embargo  was  a  risk  distinctly 
contemplated  by  the  parties  to  the  policy,  (g) 

(/)  Barker  v.  Blakes,  9  East,  283,  and        {g)  Conway  v.  Gray,  &c.  10  Ea«t,5W, 

see  Marehall  on  las.  510.  Emerigon,  chap,  as  modified  by  Simeon  9.  Bazett,  2  Blaole 

xii.  sect.  30,  vol.  i.  p.  527.  &  Sel.  94,  and  Bazett  v.  Meyer,  S.  C.  in 

(e)  Elmerigoa,  chap.  xii.  sect.  30,  vol.  error,  6  Taunt  824 ;  see  also  CampbeOr. 

i.  p.  526.  Innes,4B.&Ald.423.    See  above,  Chiii. 

(/)  Rotch  V.  Edie,  6  T.  Rep.  413.  I.  Sect.  Vll.     4,  AtUe,  773, 783,  784.  > 


>  Where  a  vessel  is  detained  by  an  epidemic  prevailing  at  a  port  when  she  aniTCi, 
the  damages  consequent  thereon  may  be  recovered  of  the  insurers.  Williaffli  * • 
Smith,  2  Caine^  1. 

«  See  GUvera  p.  Un.  Ins.  Co.  3  Wheat.  183 ;  Odiin  ».  Ins.  Co.  of  Penn.  2  Wuh- 
G.  C.  312 ;  antCj  788,  and  in  note. 

s  SeeiNw<,993to995. 
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Low  bjr  arrests,  state  necessities,  as  ia  the  case  of  provisions  already  men- 
embargoes.'      tioned,  the  assued  can  recover  as  for  a  loss  by  arrest  and 
det€7ition  ;  the  better  opinion  seems  to  be,  that  if  a  price  be 
816  *      *paid  for  the  goods  equivalent  to  their  value  for  the  purposes 
of  insurance,  (i.  e.  their  prime  cost^  together  with  the  expenses 
of  insuring,  and  loading  them  on  board,)  the  assured  can 
claim  nothing  ;  if  less  than  this  he  may  sue  for  the  difference ; 
if  no  payment  be  made  he  may  recover  as  for  a  total  loss,  {p) 
Wages  and  pro-      An  arrest,  detention,  or  embargo,  does  not,  like  a  capture, 
detentioo  hf      break  up  the  voyage  under  the  charter-party,  or  at  once  put 
notinUiiscoun-  &n  end  to  a  contract  of  affreightment ;  on  the  contrary,  the 
Sw  underwTi-°^  voyage  is  Still  supposed  to  be  proceeding  on  its  former  terms; 
tor:  reason  of    the  period  of  detention  being  considered  as  a  portion  of  it. 

Hence  it  is  that  the  wages  and  provisions  of  the  crew 
during  a  detention  by  embargo,  are  not  chargeable,  by  our 
law,  upon  the  underwriter  on  ship,  they  being  supposed  to 
form  one  of  those  ordinary  and  usual  expenses  of  the  naviga- 
tion which  fall  exclusively  upon  the  shipowner,  and  for 
which  he  is  remunerated  out  of  the  freight.  {flY 

The  principle  here  is,  that  the  shipowner,  in  consideraium 
of  the  freight^  owes  the  services  of  the  crew  to  the  freighter 
during  the  whole  va^ag*e,  and  consequently  also  during  the 
time  of  detention,  which  is  considered  to  make  part  there- 
of.  (r) 
Ftm^  law  as  In  France  the  Code  de  Commerce  provides  that  the  wages 
and  provisions  of  the  sailors  during  a  detention  of  princes 
shall  be  particular  average,  when  the  ship  is  chartered  for 
the  entire  voyage  (s) ;  general  average  when  the  ship  is  hired 
at  so  much  per  month.  (/)  The  reason  being,  that  as  in  the 
latter  case  the  owner  receives  no  freight  for  the  time  during 
which  the  ship  is  detained,  he  does  not  owe  the  services  of 
his  crew  during  such  time  to  the  freighters,  and  his  providing 

{p)  Valin,  Comment  sur  rOrdonnance,  1  T.  Rep    127.    Sharp  v.  GHadstooe,  7 

tiL  des  Aasurtnccs,  art  49     Pothier,  No.  East,  32.  in  notu, 

Sl^  as  cited  and  commented  upon  with  (r)  Benecke,  Pr.  of  Indem.  462.   fo- 

various  other  authorities   by  Emerigon,  thier,  Trait*  des  Charte  Parties,  No.  85, 

ofaap.  xii.  sect.  33.  vol.  I  pp.  543-545.  ed  cited  by  Emerigon,  chap.  xii.  sect  301 

1827.  vol  i.  p.  529. 

(f )  Eden  r.  Poole,  Park,  91.  7th  ed.  (#)  An.  40a  \  4. 

Maiahall  on  Ins.  730.  Robertson  p.  Ewer,  {i)  Art.  400.  \  6. 


1  See  jMst,  849, 850,  and  notes. 
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Lo0s  by  pirates,  have  prevented  by  the  exercise  of  due  vigilance,  and  the  loss 
^^  arising  from  which  he  consequently  ought  to  bear,  (v) 

Robbery  (latro'  Robbcry,  accompanied  by  violence,  and  committed  by 
oo^Liedby^  Strangers,  not  by  the  crew,  is  a  loss  for  which  the  under- 
^^iS^iBwuied*  writers  on  the  ship  or  goods  are  liable  as  a  loss  by  rovers  or 
Bguos^  thieves  under  the  policy,  the  maxim  being,  that  latrocinium 

fatale  damnum^  seu  casus  forttdtus  est.  (ui) 
Held  in  the  It  has,   however,  recently  been   decided  by  Chancellor 

that  theft,  Walworlh,  in  the  state  of  New  York,  that,  under  the  general 
ted^iteSIewi  word  ^^  thieveSj^^  in  the  common  form  of  policy,  the  assured 
"aSainsL*^  on  ship  or  goods  may  recover  even  for  a  simple  theft  com- 
This  doctrine  mitted  on  the  voyage  by  persons  belonging  to  the  ship  (x) : 
cfSoDGeWm  Chancellor  Kent,  however,  in  a  note,  rich  with  his  usual  va- 
^^^  riety  of  learning  and  pregnant  accuracy  of  expression,  shows 

that  this  doctrine  not  only  overrules  all  the  old  authorities  and 
text  books,  but  is  of  very  questionable  policy  when  applied  to 
the  owner  of  the  ship  (^)  :  in  this  country  it  cannot  be  con- 
sidered law. 
Plunder  of  If  shipwrecked  goods  are  plundered  by  wreckers  on  shore, 

a^  a^ru  in-  this  was  held  by  Emerigon  and  Pothier,  and  has  been  decided 
sured  against,     jj^  ^jjjg  country,  to  be  a  loss  for  which  the  assured  on  goods 

may  recover  under  a  count  for  loss  by  perils  of  the  sea.  (z) 
Clause  in  Bos-        In  order  to  obviate  all  doubt  as  to  the  construction  of  the 
^*^^       word  i*  thieves  "  in  the  policy,  the  printed  forms  of  the  Boston 
policy,  instead  of  "  pirates,  rovers,  and  thieves,"  contain  the 
words,  "  pirates  and  assailing  tkieves.^^  (a)  ^ 

(v)  See  all  the  learning  on  this  subject  shall  9.  Ins.  Co.  1  Humphrey  (Teon.)  99. 

collected  and  lucidly  arranged  by  Emeri-  In  Amer.  Ins.  Co.  v.  Bryan,  it  is  ng* 

gon,  chap.  xii.  sect.  29.  vol  d$t  tffeu  m-  gested  that  there  is  a  difibrence  bet^xreen 

#Kfi<t,  voL  i.  p.  ^824.  ed.  1827.  the  terms  of  the  English  and  Americtn 

(«r)  Boccus,  No.  43,  cited  by  Emerigoo,  policies  in  reference  to  this  point.  \ 

chap,  xii.  sect  29.    So  held  in  English  (y)  3  Kent's  Comm.  (5th  ed.)  303,  note 

law,  Harford  v.  Bfaynard,  before  Lord  (a). 

Mansfield,  cited  in  Park  oa  Ins.  36.  8th  <«)  Emerigon,  chap.  ziL  sect  29,  eitiog 

ed.  Pothier,   Traitd    d'Assurance,  No.  55. 

(e)  t  Atlantic  Ins.  Comp.  r.  Storrow,  Bondrett  v.  Hentigg,  Holf  s  N.  Pr.  149. 

5  Paige,  293.    ^  American  Ins.  Co.  p.  (a)  Fonn  of  Boston  policy,  Vaoelier, 

Bryan,  1  EliU,  25.    S.  C.  26  WendeU,  44. 
963.   3  Kent,  (Ah  ed.)  303,  k  note.  Mar- 


1  See  Stone  v.  National  Ins.  Co.  19  Pick.  34. 
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LosBbybarra-        His  lordship,  in  the  case  now  referred  to,  after   stating 

— that  "  a  fraudulent  breach  of  duty  by  the  master  in  respect  of 

LOTSRStenbo-  his  owners,  or,  in  other  words,  a  breach  of  duty  in  respect  of 
J^^^iJS,^^  his  owners  with  a  criminal  intention  or  ex  maleficio  is  barratry j^^ 
lays  it  down  that  it  is  equally  so  '^  whether  the  act  of  the 
master  be  induced  by  moXiwes  of  advatUage  to  himself  mal- 
ice to  the  ownersj  or  a  disregard  to  those  laws  which  it  was 
his  duty  to  obey,  and  which  (or  it  would  not  be  barratry^  his 
owners  rdied  upon  his  observing.^^  ^ 

Adverting  to  the  doctrine  '^  that,  if  the  conduct  of  the 
master,  though  criminal  in  respect  of  the  state,  were,  in  bis 
opinion,  likely  to  advance  his  owner's  interest,  and  intended 
by  him  to  do  so,  it  would  not  be  barratry." — Lord  Ellen- 
borough  declared  he  could  not  assent  to  it ;  for  that  it  was 
not  for  the  master  to  judge  in  cases  not  entrusted  to  his  dis- 
cretion, or  to  suppose  that  he  was  not  breaking  the  trust 
reposed  in  him,  when  endeavoring  to  advance  the  interests 
of  his  owners  by  means  which  the  law  forbids,  and  which  his 
owners  also  must  be  taken  to  have  forbidden,  not  only  from 
what  ought  to  be,  and  therefore  must  be  presumed  to  have 
been,  their  sense  of  public  duty,  but  also  from  a  considera- 
tion of  the  risk  and  loss  likely  to  ensue  from  the  use  of  such 
means.  (/) 
Any  mMBua-  Upon  a  subsequent  occasion,  on  its  being  argued  before 
^ptain  in  Im  Lord  Ellcnborough  that  what  would  otherwise  have  been  a 
trSo^witbOTrt  ^^®^'  ^^^^  ^^  barratry,  was  not  so  because  there  did  not 
fr™«th©  appear  to  have  been  any  fraud  on  the  owners,  his  lordship 
said,  '^  that  is  not  necessary.  It  has  been  solemnly  decided 
that  a  gross  malversation  by  the  captain  in  his  office  is 
barratrous."  {g)  ^ 

if)   See  Lord   Dlenborough's  judg*    149,  where  the  reporter  refers  to  Earle  t, 
meot,  Earle  e.  Rowcroft,  8  East,  139.  RowcroA  as  the  decision  alluded  to. 

(g)    In  Heyman  v.  Parish,  2  Camp. 


owDidn, 


1  See  Croosillat  v.  Ball,  4  Dallas,  294.  There  can  be  no  barratry  without  fraud  or 
crime.  Wiggin  o.  Amory,  14  Mass.  1.  So  held  in  this  case  where  there  was  a  devi- 
ation by  the  master's  stopping  and  recapturing  and  manning  an  American  vesKl,  ia 
the  possession  of  the  British  as  prize.  See  also  Walden  v.  Fireman's  Ins.  Co.  1^ 
John.  12a 

s  See  Stone  v.  National  Ins.  Co.  19  Pick.  37,  per  Putnam,  J.  Barratry  "  msy  be 
committed  against  the  owners  of  the  cargo^  as  well  as  against  theownonof  tfassbip-'' 
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Lo0B  by  barm-        It  must  also  be  carefully  borne  in  mind  that,  in  the  absence 

— —  of  fraud,  nothing  but  acts  of  known  criminality,  gross  mal- 

from  the*^^  versation,  or  negligence  so  gross  as  to  be  clearly  fraudulent 
takTofttooip-  ^^^  criminal,  can  amount  to  barratry ;  ^  loss  arising  from  the 
tain,  however     icrnorance  or  incompetence  of  the  captain,  from  a  mistake  as 

pon,  are  not        ^  r  .i_.|. 

lones  by  barra-  to  the  meaning  of  his  instructions,  or  misapprehension  of  the 

acted  against     bcst  mode  of  Carrying  them  into  effect,  can  never  amount  to 

^better  jodg-  #barratry.      The  master,  in  fact,  before  he  can  be  proved  to 

822  *      have  acted  barratrously,  must  be  shown  to  have  acted  agamst 

his  better  judgment ;  if  he  merely  acted  up  to  the  best  of  his 

judgment,  however  bad,  this  is  not  barratry,  (j)  ^ 

Thus,  where  the  captain  of  a  sea-damaged  ship,  before  sur- 
vey, broke  up  her  ceiling  and  end-bows  with  crow  bars,  and 
thereby  injured  her,  but  no  proof  was  given  of  his  having 
been  actuated  by  any  criminal  intent  in  so  doing,  Lord  Ellen- 
borough  said  —  **  To  constitute  barratry,  which  is  a  crime,  the 
captain  mtist  be  proved  to  have  acted  against  his  better  judg- 
ment ;  as  the  case  stands  there  is  a  whole  ocean  between  you 
and  barratry."  (ft) 
No  act  can  be        Another  principle,  clearly  flowing  from  the  true  notion  of 
master  to  which  barratry  as  a  criminal  act  committed  by  the  master  against  the 
oonMoS^piir-  interest  of  the  owners  (whether  fraudulently  or  not,)  is,  that  no 
*^^  act  can  be  barratrous  to  which  the  owners  can  in  any  way  be 

shown  to  have  been  consenting  parties  ;  for  no  man  can  take 
advantage  of  his  own  wrong.  (I)  ^ 

Cases  of  k)«         §  308.    Having  thus  indicated  the  leading  principles  by 
by  bwrratry.       which  to  determine  whether  a  loss  is  barratrous  or  not,  we 

will  proceed  to  examine  what  has  been  held  in  practice  to 

amount  to  barratry. 


{j)  Phyn  V.  Royal  Excb.  Ass.  Comp.  7  {k)  Per  lord  Ellenborough  in  Todd  9. 

T.  Rep.  (S05.    Todd  v.  Ritchie,  1  Stark.  Ritchie,  1  Stark.  240. 

240.     Bottomley  v.  Bovill,  5  B.  &  Cr.  {t)  See  Stamma  v.  Brown,  2  Str.  1247. 
212. 


»  See  Wiggin  v.  Amory,  14  Mass.  1 ;  Walden  v.  Fireman's  Ins.  Co.  12  John.  128. 
It  is  not  an  act  of  barratry  for  a  crew  to  leave  a  ship  captured  and  libelled  as  prize,  if 
they  do  it  not  mdio  animo.    Messonier  v.  Union  Ins.  Co.  1  Nott  &  M'Cocvl,  155. 

•  See  Patapsco  Ins.  Co.  v.  Coulter,  3  Peters,  (S.  C.)  222 ;  Grim  v.  Phcenix  Ins.  Co. 
13  John.  457 ;  poat^  823,  and  in  note. 

>  Ward  9.  Wood,  13  Mass.  539. 
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Ion  by  barra- 
try^  

Bflsifltanoeto 
light  of  searchi 
or  attempl  mt 
i€8ca0|  k  baiw  ' 
nUy  inthe 
UuledSUtflS. 

824* 
nieffal  trading 
whEoat  instruo* 
tioDS  fiom  the 
owQcaa,  thouc^ 
with  a  view  to 
their  benefit,  it 
bairatry. 
Earlev.  Row- 
oroft,  8  Elast, 
126. 


It  is  barratry 
in  the  captain 
of  a  merchant 
ahip^thouffh 
fiiraiBhed  for  a 
paiticalar  ptfr- 
poie  with  let- 
ten  of  marque, 
toentistfit  ao 
doing  be  con- 
trary to  the  ap- 
parent intention 
and  inoooMstent 
with  the  in- 
■tmotioni  of  his 
owners. 
Moat  V.  Bnooii 
CT.  Rep.  379. 


It  has  been  held  in  the  United  States,  and  apparently  on 
good  groimds,  that  the  loss  of  a  neutral  vessel,  consequent 
either  upon  a  wilful  resistance  of  the  right  of  search,  or  an 
attempt  to  rescue  her  when  rightfully  detained  and  sent  in 
for  examination  by  a  belligerent  cruiser,  is  a  loss  by  bar- 
ratry, (q)  1 

Illegal  trading,  in  consequence  of  which  the  vessel  is 
seized  and  condemned,  if  knowingly  carried  on  by  the  cap- 
*tain  without  the  directions,  though  principally  with  a  view 
to  the  benefit,  of  his  owners,  is  an  act  of  barratry. 

In  the  year  1804,  while  England  was  at  war  with  Holland, 
then  virtually  forming  part  of  the  French  empire,  an  English 
ship  was  insured  for  a  slaving  voyage  from  Liverpool  to  the 
African  coast,  there  to  stay  and  trade,  and  proceed  thence  to 
a  port  of  sale  in  the  West  Indies.  The  captain,  who  was 
furnished  with  letters  of  marque  against  the  French  and 
Duichj  and  who  was  also  supercargo  as  well  as  master,  and 
entitled,  besides  his  regular  pay,  to  commissions  on  his  pur* 
chases^  being  on  the  African  coast,  and  not  finding  a  good 
market  in  the  British  settlements  there,  put  into  D'Elmina,  a 
Dutch  fort  on  that  coast,  where  he  knew  it  was  illegal  for  him 
to  enter,  and  there  exchanged  his  cargo,  consisting,  amongst 
other  things,  of  muskets  and  warlike  stores,  for  slaves.  He 
had  no  instructions  from  his  owners  to  go  in  there,  but  his 
object  in  so  doing  was  to  complete  his  cargo  as  cheaply  aod 
expeditiously  as  he  could. 

Li  consequence  of  this  act  his  vessel  was  seized  by  a  British 
cruiser,  and  condemned. 

Lord  EUenborough,  upon  the  principles  already  stated,  held 
this  to  be  a  loss  by  barratry,  (r) 

Upon  the  same  principle  it  has  been  held  to  be  barratry  in 
the  captain  of  a  merchant  ship  to  cruise  contrary  to  the  appa- 
rent intention,  and  inconsistently  with  the  instructions,  of  bis 
owners. 

(q)  t  DoBderarv.  Delaware  Ins.  Comp.  Hall's  Law  Joam.  526.  V    Cited  1  Phi- 

2  Wash.  C.  C.  Rep.  61.    f  WiUoocks  v.  Upe,  Ins.  611,  612.    In  the  case  lart  dtt^ 

Union  Ins.  Comp.  2  Binney,  579.  ^  Brown  there  was  a  warranty  of  neutrality. 

9.  Union  Ins.  Co.  of  New  London,  6  (r)  Earle  v.  Rowcrofl,  8  East,  126. 


foreign  ordinance,  the  illegality  of  the  act  will  not  make  it  barratry."    See  also  Voi^ 
9.  Uai0Qlna.Co.2John.Cas.  187;  Qrimv.  Phcsniz  Ins.  Co.  13  Joha.45L 
1  SeeAobinaont.  JaiMi|81iii«.S36i  Brown  v.  Union  Ins.  Co.  5  DajTi  L 
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Lose  by  benti-    for  these  words,  "  lawful  trade,"  mean  the  trade  in  which  the 
—^ ship  is  employed  by  her  ownersy  and  not  any  unlawful  com- 
merce in  which  the  captain  may  barratrously  engage,  without 
their  concurrence.  (/)  ^ 
AUuir,  if  the  g^j  although  the  owner  may  not  have  directly  connived  at 

owner  have  "  . 

been  grossly  the  smuggling,  yet,  if,  by  his  gross  negligence,  acts  of  smug- 
^i^ng*the  gling  have  been  repeatedly  committed  by  the  mariners,  after 
SSOT?«?%oie,  warning,  and  within  a  very  short  interval,  he  shall  not  reco- 
icampb.  434.    ygf  {q^  ^jjg  ]qqq  occasioned   by  these  their  barratrous  acts. 

Thus,  where  a  ship  had  three  times  been  seized  after  three 
successive  trips,  for  three  distinct  acts  of  smuggling  by  the 
crew,  the  owner  was  not  allowed  to  recover,  under  a  count 
for  barratry,  for  the  average  loss  occasioned  by  the  expenses 
to  which  he  had  been  put  in  procuring  restitution,  and  repair- 
ing damage  incurred  while  the  ship  was  the  third  time  under 
seizure,  (u) 
Mutinously  car-       Of  course,  if  the  ship  is  violently  carried  out  of  her  course, 
Safof  her   ^     and  fraudulently  run  away  with  by  the  captain  and  crew,  this 
poSy  running    ^  ^  ^^^^^  ^^^  ^^  barratry,  and  in  such  case  the  act  of  barra- 
her  ashore,  is     ^ry  commences  from  the  moment  the  ship  is  so  carried  out  of 

barratry;  or  "^  *^ 

fraudulently       her  course.  (v) 

tobe^demn-  *Purposely  running  the  ship  on  shore,  without  justifying 
ftOfi*  necessity,  is  a  clear  case  of  barratry  in  the  captain,  (i^)  And 
so  is  fraudulently  procuring  the  ship  to  be  condemned  and 
sold  :  but  in  such  case  the  act  of  barratry  (as  a  "  cause  ofac- 
tioHy^  under  the  statute  of  limitations,)  dates,  not  from  tbe 
period  at  which  the  master  abandoned  the  voyage,  or  even 
from  the  condemnation  of  the  ship,  but  from  the  completion 
of  the  transaction  by  her  delivery  and  sale,  {x) 

Cases  in  which  ^309.  In  the  instances  just  mentioned,  the  acts  of  tbe 
of  the  master,  captain  were  manifestly  criminal  and  fraudulent ;  and,  being 
^oSulent  in  ^^  ^^^  prejudice  of  the  owners,  and  in  breach  of  his  duty  to 
tosbSnh^^  them,  clearly  amounted  to  barratry. 

oaiiatioiis*  « 

(I)  Havelock  «.  HanciU,  3  T.  Rep.  227.    349.    Dixon  v.  Reid,  5  B.  &  Aid.  597.    »- 

(«)  Pipon  «.  Cole,  1  Camp.  434.  D.  6c  Ryl.  207. 

\v)  Falkner  v,  Ritchie,  2  Maule  &  Sel.        {w)  Soares  v.  Thornton,  7  Taunt  627. 

290.     Brown  v.  Smith,  1  Dow's  P.  C.    1  Moore,  373,  S.  C. 

{x)  Hibbert  p.  Martin,  1  Camp.  S3^ 

1  S.  P.  American  Ins.  Co.  p.  Dunham,  15  Wendell,  9 ;  Suckley  v.  Delafieli  ^ 
C«iiie8,222;  Wiloocksv.  Union  Ins.  Co.  2  Binney,  579. 
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LoflBby  barni- 
liy. 


Mistake  as  to 
meaning  of 
sailing  instruc- 
tions, in  cou9e> 
quence  whereof 
captain  sails  on 
an  unauthorized 
voyage,  ia  not 
barratry. 
Bottomley  v. 
Bovill,  5  B.  & 
Cr.  210. 

828* 


ARtsTf  where 
captain  deviates 
in  fraud  of  his 
duty  to  his 
owners,  and 
unknown  to 
them. 
Yallejoe. 
Wheeler, 
Cowp.  14a 


north'taesif  to  Santa  Cruz,  which  was  then  in  sight,  where  his 
ship  was  laid  under  embargo,  and  condemned  as  prize,  the 
jury  having  found  that  this  was  a  deviation,  and  was  owing 
to  ignorance  or  something  else,  but  that  it  was  not  fraudulent^ 
the  court  held  it  not  barrat/ous.  Mr.  J.  Lawrence  said,  '^  that 
he  knew  of  no  case  in  which  it  is  said  that  the  act  of  the  cap- 
tain is  barratrous  merely  because  it  is  against  the  interest  of 
the  owners:  it  must  be  done  with  a  criminal  intent;  the  jury 
here  having  negatived  fraud,  had  negatived  criminality  ;  there- 
fore this  was  not  a  barratrous  deviation."  (b) 

The  captain  of  a  convict  ship  sailed  from  London  for  Sid- 
ney, with  orders,  after  discharging  his  convicts  there,  to  pro- 
ceed thence  for  South  America,  taking  New  Zealand  on  his 
way  ;  some  time  after  he  had  arrived  in  Sidney,  and  after  he 
made  all  his  arrangements  for  sailing  thence  to  New  Zealand, 
he  received  fresh  instructions  from  his  owners,  directing  him 
to  proceed  at  once  from  Sidney  to  the  East  ♦Indies  ;  under 
these  circumstances  the  captain  resolved,  contrary  to  the  let- 
ter of  his  last  instructions,  to  make  his  voyage  to  New  Zea- 
land and  back,  before  prosecuting  that  from  Sidney  to  the 
East  Indies  :  he  sailed  accordingly,  and  the  ship  was  lost  on 
her  return  from  New  Zealand  :  it  was  contended  at  the  trial 
that  this  was  barratry  in  the  captain,  but  Lord  Tenterden  told 
the  jury,  that  "  barratry  meant  an  act  of  the  master  in  fraud 
of  his  duty  to  his  owners  ;  "  and  that  a  mere  mistake  or  mis- 
apprehension by  the  captain  as  to  the  meaning  of  his  sailing 
instructions,  or  as  to  the  best  means  of  carrying  them  into 
effect,  could  not  amount  to  barratry,  (c) 

Where,  on  the  other  hand,  the  captain  deviates  from  the 
proper  course  of  the  voyage  infratul  of  his  duty  to  his  ownerSy 
and  for  his  own  private  purposes  unknown  to  them^  this  is  an 
act  of  barratry  from  the  moment  the  ship  is  carried  out  of  ber 
course. 

Thus,  where  the  captain  of  a  ship  insured  from  London  to 
Seville,  sailed  for  Guernsey,  out  of  the  course  of  the  voyage, 
to  take  in  brandy  aiul  loine  on  a  smuggling  adventure  of  his 
aivnt  unknotan  to  the  charterer  (who  was  owner  pro  bac 

(b)  Pya  V.  Royal   Exch.  Coinp.  7  T.         (c)    Bottomley  v.  Bovill,  5  B.  &  Cr- 
Bep.  505.    N.  B.  From  this  case  it  is  ob-    210. 
vious  thai /raudj  in  speaking  of  barratry, 
means  the  same  thing  as  criminality. 
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Loss  by  barra-    the  owiter,  OT  of  the  masieTj  as  his  agents  this  will  be  a  loss  by 

— '■ barratry  of  the  mariners.^ 

If,  indeed,  the  criminal  or  fraudulent  conduct  of  the  sea- 
men is  of  such  a  nature,  that  the  owner  or  master  might  with 
an  ordinary  exercise  of  force,  or  a  reasonable  degree  of  vigi- 
lance, have  prevented  it,  this  will  not  be  a  loss  by  barratry  of 
the  mariners,  as  we  have  seen  in  the  case  where  the  ship  was 
confiscated  for  repeated  acts  of  smuggling  committed  by  the 
crew,  (j) 

Where,  on  the  other  hand,  the  crew  overpower  the  captain, 
or  constrain  him  to  consent  to  their  proceedings,  the  same 
830  *  .     acts  would  be  barratry  in  them  as  in  the  master. 
Low  weH  ai.  *Thus,  where  four  of  the  mariners  conspired  with  some 

barratry  of  the   prisoners  of  war  on  board,  and  having  overpowered  the 
Sough'aiao       master  and  the  rest  of  the  crew,  ran  the  ship  ashore,  where 
onereof^war*^   she  was  captured  ;  as  it  appeared  that  the  owners  and  master 
on  board  the      had  not  been  guilty  of  any  gross  negligence  in  failing  pro- 
TouimiQ  V,        perly  to  secure  the  prisoners  on  board  ;  this  was  held  to  be  a 
TaimtT^.        l^^ss  by  the  barratry  of  the  mariners,  {jj)     And  the  judgment 
was  the  same  in  a  case  where  only  one  of  the  crew,  conspir- 
ing with  some  prisoners  of  war  on  board,  forced  the  cap- 
tain and  the  rest  of  the  crew  ashore  and  ran  away  with  the 
ship.  (A;) 

The  rule,  in  fact,  is,  that  where  the  cause  of  the  loss  is  a 
superior  force,  originating  with  the  crew,  the  underwriters  are 
liable  "  as  for  barratry  by  the  mariners." 


Art.  2.   By  and  against  whom  Barratry  may  be  commiiied'^ 
of  General  Oumers  and  Charterers,  or  Owners  pro  hoc  vice* 

No  act  can  be        ^310.  Having  thus  seen  what  acts  have  been  settled  by 
is  authorized      ^^e  course  of  English  jurisprudence  to  amount  to  barratry  on 

either  by  the 
general  ownen, 

£^3SL        ^^^  ^P**°  ^'  ^°*^  ^  ^""P-  ^^-  ^^^  ^"^^  ^'  Thornton,  Holt's  N.  ^ 

^°y^^        {Jj)  Toulmin  r.  Anderson,  1  Taunt  227.    40. 
Toulmin  f;.  Inglia,  1  Camp.  420. 

»  The  stealing  of  cargo  by  the  mariners,  (other  than  petty  thefts,)  is  barratry;   ^^ 
a  policy  of  insurance  on  the  mate's  adventure,  against  ihe  barratry  of  the  maria<^» 
covers  a  loss  by  the  theft  of  the  mariners.    Stone  v.  National  Ins.  Ck).  19  Pick-  ^^ 
See  Hicks  v.  Fitzaimmons,  1  Wash.  C.  C.  279. 
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the  part  of  the  master  and  mariners,  we  will  proceed  to  con-  Loss  by  barra- 
sider  by  and  against  whom  barratry  may  be  committed.  ^ 

As  we  have  already  seen,  it  is  part  of  the  very  definition 
of  barratry,  that  it  is  an  act  done  by  the  masters  and  mariners 
in  fraud  of  their  duty  to  their  owners  ;  i.  e.  either  the  parties 
who  are  general  owners  of  the  ship,  or  the  freighters,  who, 
under  the  terms  of  the  charter-party,  are  her  special  owners 
for  the  voyage.^ 

Hence,  from  the  very  terms  of  the  definition,  it  is  plain 
that  no  act  can  be  barratrous  which  is  sanctioned  or  author- 
ized by  those  who  are  either  the  absolute  owners  of  the  ship, 
or  her  owners  for  the  voyage.  "  For,"  as  Lord  Mansfield 
says,  "  nothing  is  so  clear  as  that  no  man  can  complain  of 
*an  act  to  which  he  himself  is  a  party."  (/)  And  in  another  *  831 
place  he  says,  '•  Barratry  is  something  contrary  to  the  duty 
of  the  master  and  mariners-— in  the  relation  in  which  they 
stand  to  the  owners  of  the  ship.  An  oumer  cannot  commit  bar' 
rairy  :  he  may  make  himself  liable  by  his  fraudulent  conduct 
to  the  owner  of  the  ffoods,  but  not  as  for  barratry ;  and, 
besides,  barratry  cannot  be  committed  against  the  owner  toith 
his  conseiU.'^^  (m)  ^  ^ 

Upon  these  principles  it  has  been  decided  in  the  two  fol- 
lowing cases,  that  the  owner  of  the  goods  cannot  recover  as 
for  a  loss  by  barratry  in  respect  of  any  act  of  the  master, 
however  criminal,  that  is  sanctioned  by  the  owner  of  the  ship. 

Stamma,  the  plaintiff,  shipped  goods  on  board  a  vessel.  Hence,  the 
which,  by  the  bill  of  lading,  was  to  sail  with  them  straight  goods  cannot 
from  Falmouth  to  Marseilles,  and  he  also  insured  them  for  r^^bybaira. 
the  direct  voyage ;  learning  afterwards  that  the  ship  was  to  amMi^M^*'^ 

touch  at  Genoa,  Leghorn,  and  Naples  before  putting  into  tionedbythe 

Marseilles,  he  protested  against  it ;  nevertheless,  the  ship,  by  ship. 

the  owner's  directions,  did  put  into  these  ports  first,  and  was  Brown"2^'str. 

Mown  up  by  a  Spanish  ship  on  her  way  back  to  Marseilles ;  ^^^^ 

the  plaintiff  claimed  to  recover  for  this  as  a  "  loss  by  bar- 

TQlry;^  but  it  was  held  that  he  could  not  do  so,  as  the 

(0  Cowpi  1S5.  (m)  Per  Lord  Mansfield  in  Nutt  v. 

Bounlieu,  1 T.  Bep.  323. 

1  See  Stone  v.  Natioma  Ins.  Ck>.  19  Pick.  34,  cited  arUe^  829,  in  note. 
>  Wild  V.  Wood,  13MMi.  S». 
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I 

Lobs  by  ba^      master  in  what  he  had  done  had  acted  consistently  with  his 

-^ — '■ duty  to  his  owners,  and  with  their  privity.  (») 

Null  J  Bou^         The  master  of  a  French  ship,  at  the  instigation  and  by  the 

2BQ.*  direction  of  his  owner ^  who  sailed  on  board,  fraudulently 

signed  false  bills  of  lading,  by  which  he  made  goods,  that 

had  been  originally  consigned  to  another  firm,  deliverable  to 

*  the  house  of  which  his  owner  was  a  partner,  and  the  goods 

under  these  false  bills  of  lading  were  delivered  to  his  owner's 

firm,  and  never  paid  for  ;  the  shipper  of  the  goods  sought  to 

recover  their  value  under  a  count  alleging  a  loss  by  barratry, 

but  Lord  Mansfield,  on  the  principles  above  laid  down,  held 

that  he  clearly  could  not  do  so,  saying,  '^  that  to  prevent  this 

832*      *would  be  entirely  repugnant  to  every  definition  which  had 

ever  been  laid  down  in  an  English  court  of  justice."  (nn) 

Owners  of  ship       Upon  the  same  principle  Lord  Elleuborou£:h  held,  that  the 

having  charter-  *  '^  *  o  ' 

ed  her  for  the  owucr  of  a  ship,  who  had  chartered  her  for  the  voyage,  could 
roo^'uu^a  not  recover  under  a  count  for  barratry  for  a  loss  occasioned 
l^'J^^^^  by  an  illegal  act  of  the  charterer's  agent,  which,  ;?er  se,  would 
th^c^te%  ^^^®  amounted  to  barratry.  HobbSj  the  general  owner  of  a 
apnta.  ship,  chartered  her  for  the  voyage  to  Woodman^  who  cove- 

nam,  3  Pamph.  nanted  to  pay  Hobbs  3600/.  in  case  of  loss  ;  Woodman  ad- 
dressed  the  ship  to  Kendal^  whose  orders  he  desired  the  cap- 
tain implicitly  to  obey  :  the  captain,  in  compliance  with  this 
direction,  took  in  smuggled  goods  sent  on  board  by  Kendal, 
for  which  the  ship  was  seized  and  condemned. 

Lord  EUenborough  held,  that  Hobbs  could  not  recover  as 
for  a  loss  by  barratry,  the  loss  being  by  construction  imputa- 
ble to  himself,  {o) 
Wncipie  of  "  If  I  give  the  dominion  of  my  ship  to  a  charterer,"  said 

his  lordship,  '^  his  acts  are  my  acts  :  and  in  this  case  Kendal^ 
whose  orders  the  master  implicitly  obeyed,  according  to  bis 
instructions,  was,  in  point  of  law,  the  agent  of  the  plaintiff. 
Therefore  the  loss  arose  from  following  his  own  orders,  and 
there  is  no  pretence  for  imputing  it  to  barratry."  (p) 

(n)  Stamma  v.  Brown,  2  Sir.   1178.  of  Boutflower  v.  Wihner  is  cited,  in  which 

'  See  the  remarks  of  Lord  EUenborough,  the  point  decided  was,  that  the  owner 

8  East,  135,  136.  may  recover  for  an  act  of  barratry  cooo- 

{nn)  Null  r.  Bourdieu,  1  T.  Rep.  323.  milled  by  Ihe  master  with  the  privity  of 

(o)  Hobbs  V    Hannam,  3  Camp.  93.  the  freighter ;  but  the  distinction  betweeo 

But  see  Bouldower  v.   Wihner,  Sclw.  these  two  cases,  supposing  both  can  b^ 

N.  Pr.  970.  9lh  ed. .  supported,  must  depend  on  the  lerms  ^ 

( p)  Hobbs  9.  Hannam,  3  Camp.  94.  •  the  respective  charter-parties,  which 

In  Selw.  N.  Fr.  976.  9lh  ed.  MS.  a  case  not  given  in  either. 
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Lossby  baira- 
try^ 

When  are  char- 
terers to  be 
oonaidered 
owners  in  reUu 
tion  toberrm- 
try? 

This  depends 
on  the  conatnio- 
tion  of  the  char- 
ter-party. 

Threefold  divis- 
ion of  charter- 
parties,  as  re- 
gards tne  do- 
minion they 
confer  on  tna 
ohaiterer. 


§  311.  Barratry,  as  we  have  seen,  is  an  act  prejudicial 
either  to  the  general  owners  of  the  ship,  or  to  the  charterers, 
when,  under  the  terms  of  the  charter-party,  the  latter  acquire 
such  an  interest  in,  or  control  over,  the  ship  as  to  make 
them  owners  in  relation  to  the  master  and  mariners  for  the 
voyage. 

The  question  when  charterers  can  be  considered  owners  in 
^relation  to  barratry,  depends  mainly  upon  the  true  construc- 
tion and  effect  of  the  whole  of  the  charter-party,  and  cannot 
be  determined  by  any  general  rules. 

Charter-parties,  as  far  as  relates  to  the  dominion  they  confer 
over  the  ship  upon  the  charterer,  are  of  three  kinds : 

1.  Either  the  contract  is  locaUo  operis  vehendarum  mercium 
—  a  mere  covenant  to  carry  the  charterer's  goods  in  the 
owner's  ship  either  at  a  gross  sum,  or  so  much  per  ton,  &c. : 
or,  2.  It  is  locaiio  navis  et  operarum  magistri — a  letting  of  the 
ship  in  a  state  Jit  for  the  purposes  of  mercantile  adventitrej  u  c 
with  the  master  and  mariners  on  board,  as  well  as  all  other 
means  necessary  for  her  navigation  :  or,  3.  (which  is  a  much 
less  frequent  case)  It  is  locaUo  navis  —  an  absolute  demise  of 
the  ship  herself  with  her  furniture  and  apparel,  leaving  the 
master  and  mariners  to  be  hired,  paid,  and  victualled  by  the 
charterer. 

Now  in  the  first  and  last  of  these  cases,  the  question  of  the 
charterer's  ownership,  in  relation  to  the  master  and  mariners, 
presents  no  difficulty. 

In  the  first  case  it  is  quite  clear  that  he  has  no  such  owner- 
ship, the  entire  possession  of  the  vessel,  and  the  management 
and  control  of  the  captain  and  crew,  resting  entirely  with 
the  general  owner.^ 

In  the  last  case  it  is  equally  clear  that  the  charterer  is  vest- 
ed with  the  absolute  dominion  of  the  ship  for  the  voyage,  and 
stands  in  relation  of  owner  to  the  captain  and  crew,  whom 
he  appoints,  and  who  act  under  his  control.^ 

It  is  in  the  second  case  that  the  difficulty  has  mainly  arisen: 


>  See  Marcardier  v.  Chesapeake  Ins.  Co.  8  Cranch,  39 ;  M'Intyre  v.  BoWD^ 
1  John.  229. 
*  HalleU  9.  Columbian  Ins.  Co.  8  John.  272. 
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Loas  by  barra- 
^ 

836* 

Cases  in  which 
the  question 
has  been, 
whether  the 
charterer  is  so 
(mt  owner  for 
th4vofag$  as 
that  barratry 
may  be  com- 
mitted against 
him  by  the  mas- 
ter and  mari- 
ners, even  with 
the  privity  or 
instrumentali^ 
of  the  general 
owner. 

Yallejoo. 
Wheeler, 
Cowp.  143. 


penditures,  or  breaches  of  duty  {z) ;  ^  or  to  take  away  from 
the  general  owner  his  right  of  lien  for  freight,  (y)  ^ 

*Without  any  further  reference  to  the  cases  which  have 
been  decided  on  these  points,  we  will  proceed  at  once  to  ex- 
amine those  in  which  the  question  has  been,  whether  the 
charterer  is  so  far  constituted  owner  for  the  voyage  as  that  bar- 
rairy  may  be  committed  against  him  by  the  master  and  mariners^ 
even  with  the  privity  or  instrumentality  of  the  general  owner. 

The  first  case  was  that  of  Vallejo  v.  Wheeler,  of  which 
the  material  facts  were  as  follows :  — 

WUleSy  the  general  owner  of  a  ship,  had,  through  BroioUj 
his  captain,  chartered  her  to  Darwin^  for  a  voyage  from 
London  to  Seville,  (z)  Darwin  put  her  up  as  a  general 
ship,  and  several  merchants,  amongst  others  the  plaintiff,  sent 
goods  by  her,  for  which  they  were  to  pay  freight  to  Darwin : 
the  terms  of  the  charter-party  are  not  set  out,  but  it  should 
seem  that  the  master  and  mariners  were  hired  and  victualled 
hy  Willes,  the  general  owner. 

On  the  voyage,  the  master,  with  the  privity  of  Willes,  the 
general  owner,  but  without  the  knowledge  of  Darwin,  the 
charterer,  put  into  Guernsey,  which  was  out  of  his  course, 
to  smuggle  wine  and  brandy  on  a  private  adventure  of  his 
own  :  immediately  after  sailing  from  Guernsey  the  ship  sprung 
a  leak,  to  repair  which  she  was  obliged  to  put  into  Dart- 
mouth, and,  in  proceeding  thence,  to  the  coast  of  Cornwall, 
where,  by  the  policy,  she  had  liberty  to  touch,  she  received 


{x)  See  as  to  these  points,  Parish  v. 
Crawfurd,  Abbott  on  Shipping,  32. 6th  ed. 
James  v.  Jones,  ibid.  3  £sp.  27.  Mac- 
kenzie V.  Rowe,  2  Camp.  482.  Trinity 
House  V.  Clark,  4  Maule  &  Sel.  288. 
Newbury  v,  Colvin,.7  Bingh.  190.  S.  C. 
in  the  House  of  Lords,  1  Clark  &  Fin. 
283.  Dean  v.  Hogg,  10  Bingh.  345 ;  and 
see  the  remarks  of  Mr.  Serjt.  Sbee,  Ab- 
bott on  Shipping,  45,  46,  6th  ed. 

(y)  As  to  this  point,  see  Hutton  v. 
Bragg,  7  Taunt.  14.  Tate  r.  Meek,  8 
Taunt   280.     Yates   v.    Railston,    ibid. 


293.  Tates  v.  Meynell,  ibid.  302.  Sa- 
ville  r.  Campion,  2  B.  &  Aid.  503.  Chm* 
tie  V.  Lewis,  2  Brod.  &  Bingh.  410. 
Faith  V.  East  India  Comp.  4  B.  &  AkL 
630.  Campion  v.  Colvin,  3  Bingh.  N.  0. 
17.  See  these  cases  collected  aodoooh 
mented  on  in  Abbott  on  Shipping,23)  -  230. 
6th  ed. 

(jt)  The  names  are  reversed  in  the 
report  in  Cowper ;  bat  the  error  it  cor 
reeled  by  Mr.  J.  Buller,  who  had  bees 
one  of  the  counsel  in  the  cause,  in  Nott 
r.  Bourdieu. 


»  See  Abbott  on  Ship.  (6th  Am.  ed.)  35,  in  note,  57,  in  note. 

•  See  Abbott  oa  Ship.  (6th  Am.  ed.)  288,  289,  in  note,  299, 300,  in  note. 
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sidered  as  under  their  complete  control ;  '<  they  had  a  right 
to  require  thai  she  should  then  proceed  withotd  the  control  of 
any  other  person^  except  themselves^  to  her  place  of  destina- 
tion.'' 

At  the  time  of  the  loss,  accordingly,  they  were  exclusive 
owners ;  and  the  act  which  produced  the  loss  having  been 
committed  without  their  concurrence,  though  with  the  con- 
nivance *of  the  general  owner,  was,  as  against  them,  bar- 
ratry, {b) 

This  case,  therefore,  decides  that  whenever  charterers  are 
so  circumstanced  at  the  time  of  loss,  as  to  have  a  right  to  the 
complete  control  and  management  of  the  ship,  they  are 
owners  for  the  purposes  of  barratry,  and  barratry  may  be 
committed  against  them  with  the  connivance  of  the  general 
owners. 

The  principle  of  decision  adopted  in  the  American  cases 
on  this  subject  appears  to  be  somewhat  different  from  car 
own,  and  the  charterer  there  seems  not  to  be  considered 
owner  for  the  purposes  of  barratry,  except  in  those  com- 
paratively rare  cases  where  the  ship  is  absolutely  demised, 
and  the  master  and  mariners  are  hired,  paid,  and  victualled 
by  him.  (c)  ^ 


Though  bwra- 
tiy  benotthe 
praximate 
eaoMof  Ion, 
but  only  its  re- 
mote oocatjon, 
thekMBisrecov- 
enbtoundera 
count  for  bar- 
ratry. 


Art.  3.   What  is  proof  of  an  Allegation  of  Loss  by  Barratry. 

9 

§  312.  Loss  by  barratry  seems  to  form  an  exception  to 
the  general  rule  of  causa  proodma  non  remota  spectatur :  it  is 
not  necessary  (in  fact,  it  hardly  ever  is  the  case)  that  the 
barratrous  act  should  be  the  proximate  cause  of  the  loss ;  if 
there  have  been  barratrous  conduct  on  the  part  of  the  master 
and  mariners,  and  a  loss  subsequently  happens  as  a  remote, 
though  not  as  a  direct,  consequence  of  the  act  of  barratry,  or 

{b)  Scares  v.  Thornton,  7  Taunt.  627.    lected  and  commented  upon  by  BIr.  M 
S.  C.  1  Moore,  373.  Upe  on  Ina.  vol.  i.  p.  620-  623. 

(e)   See  the  American  decisions  col- 


>  See  Abbott  on  Ship.  (6lh  Amer.  ed.)  35,  in  note,  57,  in  note ;  Marcaidier  r.  Che»- 
peake  Ins.  Co.  8  branch,  39 ;  McInt>Te  r.  Bowne,  1  John  229;  HaUet  v.  Columbia 
Ins.  Co.  8  John.  272.  The  hirer  of  a  vessel  for  a  term  of  time,  even  by  parol,  is  so  fi» 
the  owner  that  he  cannot  commit  barratry.    Tagganl  v,  Lorin^,  16  Mass.  336. 
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Loas  bf  humr        But  a  foreign  sentence,  stating  the  ship  to  have  been  seized 

— for  breach  of  blockade^  is  not  conclusive  evidence  of  barratry ; 

of'ooademna.     for  the  breach  of  blockade  might  have  been  committed  by 
o?bi«iade^1«    the  captain  in  ignorance,  and  without  intention,  in  which 
K  Emt°^  ***"  ^^^®  ^^  would  be  no  barratry,  (t) 
Everth  v.  Han-      *The  doubt  expressed  in  this  case,  whether  the  assured 

nam,  6  Taunt.  ,  .,  «  .  •  i  i  i 

375.  could  recover  m  respect  of  a  seizure  occasioned  by  a  barra- 

840  *       trous  breach  of  blockade,  without  a  count  for  loss  by  barratry, 

seems  answered  in  the  aiSirmative  by  the  cases  of  Heyman  r. 

Parish,  and  Arcangelo  v.  Thompson. 

^  re?  *^!rm-         ^^'  indeed,  the  loss  be  merely  barratrous,  the  case  would  be 

tiouijitmiwi     different ;  thus,  the  assured  could  not  recover  for  loss  caused 

have  been  by     by  a  fraudulent  sale,  or  by  running  away  with  the  ship, 

^'  except  under  a  count  for  barratry.  (/) 

Art.  4.  Foreign  Law  as  to  Barratry. 

Banatry  in  §  313.  Barratry,  as  the  word  is  employed  by  the  Italian  ju- 

eigo  poUciM      rists,  and,  generally  speaking,  in  all  the  continental  ordinances 
aenaewkiMir  ®"^  policies,  except  the  French,  means,  as  it  does  in  our  law, . 
^""^  the  wilful  and  criminal  misconduct  of  the  master  and  mariners, 

and  not  their  mere  fault  or  negligence.     Non  omnis  navarchi 

culpa  est  barrataria,  sed  solum  tunc  ea  didtur,  quando  com- 

mUtiiur  cum  prceexisiente  ejus  machinatione,  et  dolo  preardinato 

ad  casum.  (m)     Taken  in  this  sense,  it  is  a  risk  which  is 

not  insured  against  by  the  common  forms  of  several  of  the 

3,^,^,^  ^  ^      foreign  policies.     Although  it  may,  of  course,  be  made  the 

2J^^^     subject  of  insurance  by  express  stipulation,  (w)     Barratry  of 

■OBM  foreign      the  master  and  mariners  is  expressly  excepted  in  the  policies 

onined  in  ocb-    of  Spain,  Portugal,  and  Alexandria,  (o)     It  is  not  insured 

against,  without  express  written  stipulations,   in  those  of 

Genoa,  Leghorn,  and  Naples,  nor,  in  fact,  in  any  port  in  the 

whole  range  of  the  Mediterranean  coast  except  Marseille^) 


(•)  £veitli  V,  Hannam,  6  Taunt.  375.  by  Emerigon,  ohap.  xiL  sect  12.  Tol>  i* 

2  Manhall,  12,  p.  365. 

(^  Per  LonJ  EUenborough  in  Heyman  (n)  Sec  the  Genoa  Commercial  0^ 

V.  Parish,  2  Camp.  151.    See  also  as  to  2  Magens,  67.  No.  154. 

this  point  Walker  v.  Maitland,  5  B.  &  Aid.  (o)  See  Vaucher's  Guide,  ^a0ti^ 

171.   Blyth  V,  Shepherd,  9  Mees.  &  Wela.  Policy,  p.  1.     Cadiz  Policy,  p.  SO.  U^ 

763.  hon  Policy,  p.  84. 

(m)  Casaregis,  disc.  i.  No.  77,  cited 
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liOiB  by  berrm-    seose  of  the  word  within  limits  so  much  narrower  than  long 
usage  *had  assigned  to  it,  they  altered  their  intention,  and, 


^^^         under  the  word  ^^fautesy^  gave  it  its  old  extent.  (() 

Boulay-Paty   and  Pardessus  accordingly  inform   us  that 


try  **  in  Franch   the  word  barratry  in  French  law  has  the  same  meaning  since^ 

^'  as  it  had  before^  the  code,  and  embraces  every  fault  of  the 

master  or  mariners,  by  which  a  loss  is  occasionedi  whether 

arising  from  fraud,  negligence,  unskilfulness,  or  mere  im{Hru- 

dence.  (u) 

Those  who  wish  to  see  to  what  extent  barratry  in  this 
sense  is  insured  against  in  French  policies,  cannot  do  better 
than  refer  to  the  very  useful  guide  of  Mr.  Vaucher  on  Marine 
Insurances. 


Of  loaws  with- 
in tiie  general 
olauae,  **  all 
other  lones  or 
misfortunes, 
fcc." 

Q9Qeral«od 
•weeping 
clause,  as  to 
«  all  other  perils, 
losses,  or  mis- 
fortunes,'* cov- 
ers other  cases 
oif  sea  damage 
of  like  kind 
with  those  spe- 
cially enumera- 
ted. 

CuUenv.  Bnt- 

]er.511&SeL 

401. 


SscT.  VII.    Of  Losses  within  the  General  Clatise^  "  all  other 

Losses  or  Misfortunesj  ^c." 

§  314.  At  the  end  of  the  enumeration  by  name  of  the 
different  losses  against  which  the  underwriter  undertakes  to 
protect  the  assured,  are  added  the  words  "  and  of  all  other 
perils,  lossesy  or  misfortunes,  that  have  or  shall  come  to  the  hurt, 
detriment^  or  damage  of  the  said  goods,  merchandise,  and  sh^, 
Sfc,  or  any  part  thereof. "^^ 

This  general  and  sweeping  clause,  it  is  now  decided,  coven 
other  cases  of  marine  damage,  of  the  like  kind  with  those 
i^ecially  enumerated  and  occasioned  by  similar  causes.^ 

Thus,  Lord  EUenborough  held  in  the  first  case  in  whicb 
the  effect  of  this  clause  came  before  the  courts  for  judicial 
determination,  that,  where  one  British  ship  had  fired  upoo 
and  sunk  another,  mistaking  her  for  an  enemy,  this,  though 
not  a  loss  by  perils  of  the  seas,  yet  fell  within  the  scope  o{ 
the  general  clause,  and  was  recoverable  under  a  count  in  the 


(I)  Boulay.Paty,  tom.  iv.  p.  62.  de»U8,  Cours  de  Droit  Com.  tonu  E  Na 

(»)  Boulay-Paty,  tom.  iv.  p.  63.    Pnr-    772. 


«  A  poHcy  against  «*  all  risks,"  covers  every  thing  that  may  happen,  except  bft** 
fraudulent  act  of  the  assured.  Goix  v.  Knox,  1  John.  Cas.  337  ;  S.  P.  2  John.  C««. 
480.  See  also  Skidmore  r.  Desdoity,  2  John.  Cas.  77.  As  to  losses  recoverable  by 
reason  of  general  strains  or  injury  done  to  the  form  and  shape  of  the  vessel,  not  ctp*" 
ble  of  lieiflg  repaired,  seeiMit,  d*^,  in  not*. 


■ 
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844  ♦  Sect.  VIII.  Losses  not  enumerated^  but  recoverable  as  the  legal 
or  necessary  Consequences  of  the  Perils  insured  against;  as 
Salvage —  Expense  of  necessary  Repair Sj  and  other  Dis* 
bursemeiUs. 

Lowcsnotenu-        The  assured,  as  a  general  principle,  may  recover  from 

morfttodi  but  ^  _  _ . 

recoverable  a*  the  Underwriter  in  respect  of  any  extraordinary  expenditures 
neoewiiy^ooQ-  which  he  has  been  necessitated  io  incur  in  consequence  of  any 
tbe^STin-^  of  the  perils  insured  against;  and  also  in  respect  of  all 
suj^  against;  charges  or  contributions  which,  either  by  the  law  of  the  land, 
eipenae  of  no-  or  the  general  law  maritime,  are  attached  as  a  direct  legal 
andoScrSk     cousequence  to  these  perils. 

^'°'^'^°'^^'  Thus  he  is  liable  to  the  assured  in  respect  of  sums  which 

the  latter  has  been  compelled  to  pay  by  way  of  general 
average  contribution,  or  by  way  of  salvage,  or  in  reclaiming 
captured  property,  or  in  repairing  damage  done  to  the  ship 
by  the  perils  insured  against,  &c.^ 

The  subject  of  general  average  contribution  is  of  too  great 
extent,  and  has  too  important  a  connection  with  the  law  of 
Marine  Insurance  to  be  treated  of  incidentally  in  this  place, 
and  must  be  reserved  for  a  separate  chapter. 


Art.  I.  Loss  by  Salvage, 

§  314.  a.  With  the  subject  of  salvage,  except  so  far  merely 
as  it  concerns  the  assured  and  the  underwriters,  I  do  not 
propose  to  deal ;  the  whole  doctrine  having  been  treated  of 
with  great  fullness  of  learning  and  conciseness  of  style,  io 
Lord  Tenterden's  well  known  Treatise  on  Shipping,  to  which 


»  See  Peters  v,  Warren  Ins.  Co.  3  Sumner,  389;  S.  C.  14  Peters,  (U.  S.)  99; 
Hale  V.  Washington  Ins.  Co.  2  Story,  C.  C.  176  ;  ante,  764,  in  note.  Where  a  txi*' 
vey  is  properly  made  at  a  foreign  port,  in  order  to  ascertain  the  amount  of  damage  or 
the  propriety  of  making  repairs,  if  the  damage  is  a  loss  by  a  peril  insured  against,  tk 
underwriters  are  to  bear  the  expense  of  the  survey.  Potter  v.  Ocean  Ins.  Ca  3 
Simmer,  27.  But  insurers  are  not  liable  for  the  expense  of  the  survey  of  a  damaged 
ship,  made  after  her  return  to  her  home  porU  Giles  v.  Eagle  Ins.  Co.  2  Metcali;  l^ 
IA5;  Brooks  v.  Oriental  Ins.  Co.  7  Pick.  2^. 
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Losses  not  enu-  effected,  for  which  the  salvage  was  paid,  and  but  for  which 

Sw!^erabie  as  the  property  would  have  been  lost,  must  contribute  to  the 

S^XV  expenses  of  salvage.^ 

Jg"®^^  Hence  it  has  been  decided  that  if  freight  is  in  the  course 

sored  against;  of  being  earned  at  the  time  of  the  salvage  service,  and  it  be 

expense  of  oe-  afterwards  actually  earned  in  consequence  of  that  service,  it 

SSd^rSsI^  is  liable  to  pay  salvage,  as  well  as  the  ship  and  cargo,  (e) 

buwements.  Thus,  too,  it  was  determined  that  the  ship  otaners,  and  not 

oowae^<?beinff  *^^®  charterers  were  liable  to  pay  the  expenses  of  salvage  to 

emed  when  re-captors  in  respect  to  freight  pending  at  the  time  of  the  re- 

salvage  service  0*0 

done.  capture,  and  ultimately  earned  in  consequence  thereof ;  the 

846  '^       charterers,  again  on  the  same  principles,  were   alone  held 
^utkn  in^'   liable  to  defray  th^  expense  of  establishing  their  claim  to  the 
frewMtobe^  ^^ffo^  &nd  procuring  the  decree  for  its  restitution.  (/) 
1^-  The  amount  of  salvage  to  be  awarded  in  particular  cases 

M.  &  Sei.  152.    does  not  properly  fall  within  our  consideration  in  this  place ; 
Shfch^amount    ^"^  ^^®  principles  on  which  it  rests  are  so  comprehensively, 
rarala^  "      ®"^  ^^^  concisely,  stated  by  Sir  John  NichoU,  that  no  apolo- 
gy can  be  required  for  inserting  them  here. 
Judpnentof  **  Salvage,"  says  that  learned  person,  'h's  not  always  a 

in  the  Salads,  mere  compensation  for  work  and  labor ;  various  circumstan- 
ces upon  public  considerations,  the  interests  of  commerce,  the 
benefit  and  security  of  navigation,  the  lives  of  seamen,  render 
it  proper  to  estimate  a  salvage  reward  on  a  more  enlarged 
and  liberal  scale. 

The  ingredients  of  salvage  service  are,  1st.  Enterprise  io 
the  sailors  in  going  out  in  tempestuous  weather  to  assist  a 
vessel  in  distress,  risking  their  own  lives  to  save  their  fellow 
creatures,  and  to  rescue  the  property  of  their  fellow-subjects. 
2d.  The  degree  of  danger  and  distress  from  which  the 
property  is  rescued ;  whether  it  was  in  imminent  peril,  and 
almost  certainly  lost,  if  not  at  the  time  rescued  and  pre- 
served. 

2d.  The  degree  of  labor  and  skill  which  the  salvors  dis- 
play, and  the  time  occupied. 
4th.  The  value. 

(«)  The  Dorothy  Foster,  6  Rob.  Ad.    210,  cited  in  Abbott  on  Shipping,  909,  ^ 
Bep.  88.  The  Progress,  Edw.  Ad.  Rep.    ed.     ^  (6lh  Amer.  ed.)  572.  >. 

(/)  Cox  9.  May,  4  Maute  &  Sel.  192. 


>  See  Ueylyger  r.  N.  York  Firem.  Ini.  Co.  11  John.  85. 
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Losses  not  ena- 
memted,  but 
reooverable  as 
the  legal  or 

COD'> 


•equeaoesof 
the  perils  in- 
sufM  against; 
assalmge  — 
expense  of  ne- 
oessanr  lepaiffs, 
and  other  dis- 
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These  charges 
(in  all  oases  of 
abandonment 
and  total  loss) 
mar  be  recov- 
ered bv  the  as- 
sorsd  from  the 
underwriters^ 
as  money  paid 
to  their  use. 
Or  as  a  substan- 
tive average 
loss. 


There  is  another  species  of  liability  totally  distinct  from, 
but  sometimes  -confounded  with,  that  just  considered ;  the 
liability,  I  mean,  which  the  underwriters  take  upon  them- 
selves by  their  own  express  stipulation  in  the  policy,  wherein 
they  authorize  "  the  assureds,  their  factors,  servants^  and 
ctssigns,  to  sue,  labor,  and  travel  for,  in,  and  about  the  defence, 
safeguard,  and  recovery  ^^  of  the  thing  insured,  without  preju- 
dice to  the  insurance  ;  and  pledge  themselves  ^'  to  contribute 
*  to  the  charges  thereof,  each  one  according  to  the  rate  and 
quantity  "  of  his  subscription. 

Under  this  clause,  in  all  cases  wherein  the  assured  has 
given  notice  of  abandonment  which  the  underwriters  have 
accepted,  or  wherein  the  loss  ultimately  turns  out  total  witb 
benefit  (as  it  is  termed)  of  salvage  {j),  the  assured  may  re- 
cover the  expenditures  he  has  incurred  in  endeavoring  to  save 
the  wrecked  and  stranded  property,  as  money  paid  to  the  use 
of  the  underwriters ;  and  perhaps  it  would  be  preferable  in 
all  cases  so  to  shape  his  claim,  rather  than  to  sue  for  these 
disbursements  ''as  a  substantive  average  loss  to  be  added 
cumulatively  "  to  the  subsequent  total  loss  {k) ;  but  in  prac- 
tice it  appears  that  no  such  distinction  is  taken,  and  such 
expenses  are  allowed  to  be  recovered  as  an  average  loss,  and 
not  under  the  clause.  (/) 


Extraordinary 
expenses  in- 
curred for  the 
necessary  re- 
pair or  preset^ 
vation  of  ship 
andcaigo.  are 
reooverable  as 
aooDsequenoe 
of  the  peril  that 
rendered  them 


Expenffitoret 
for  the  neces- 
sary repairs  of 
ship. 


Art.  3.   Loss  by  Necessary  Eocpenditures. 

§  316.  Besides  these  claims,  other  expenditures  and  di9' 
bursements  incurred  in  the  course  of  the  voyage,  in  conse- 
quence of  extraordinary  casualties,  and  for  the  benefit  not  of 
the  whole  adventure,  but  of  part  of  it,  as  of  the  ship  alone,  or 
of  the  cargo  alone,  are  recoverable  by  the  assured  from  the 
underwriter  as  a  particular  average  loss,  either  under  a  special 
coimt,  or,  generally,  as  a  consequence  of  some  peril  insured 
against. 

Thus,  actual  disbursements  necessarily  made  in  a  port  of  di^* 

{j)  A  word  of  totally  different  meaning  {k)  Per  Lord  EUenborough  in  Livie  «• 

to  salvage  in  the  sense  *'  of  compensation  Jansfen,  15  East,  655. 

to  salvors  ;  "  as  here  used,  the  word  means  (/)  Le  Cheminant  v.  Poarsoo,  4  Tioi^ 

'' that  wkdek  is  tdtimatsfy  saved  of  Uis  d67.    See  also  Stewart  tr.  Steele,  5  Seott** 

propmrty  tmurml  after  notice  of  abemdon^  N.  R.  927. 

MHIlf  M 
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miring  damage  done  to  the  ship  in  the  course  of  the  LoiMt  not  enu- 
Lhe  violent  operation  of  the  perils  insured  against,  recov«t»faie  m 
able  frora  the  underwriter  under  a  general  count  ^^iSir*ooii. 
Io08  by  those  perils.     The  only  requisite  is,  that  JJe  pSTiS^ 
must  be  absolutely  necessary  to  the  ship's  safely  >ui«dagidiiit; 
le  sea  for  her  voyage,^  and  that  they  must  not  fall  expense ofn». 
lead  of  that  ordinary  wear  and  tear  of  the  voyage  SdoSeTSS?^ 
as  we  have  already  seen,  underwriters  are  not  re-  ^"^^^""^"^ 

♦849 

lating,  however,  the  amount  for  which  the  under- 
iable  in  respect  of  repairs,  a  deduction  is  always 
ne  third  for  the  value  of  the  old  materials.  Upon 
:  of  this  deduction,  generally  known  in  insurance 
3  term  of  '^  one-third  new  for  old,"  we  shall  have 
lay  in  treating  of  the  adjustment  of  particular 
oBes. 

the  cost  of  necessary  repairs,  there  are  other  ex-  Expenses  of  en- 
which  may  be  recoverable  from  the  underwriter,     procure  reston- 
}  capture  or  hostile  seizure,  primd  facie^  dissolves  J^^  fauS*^ 
3t  of  affreightment,  or,  at  all  events,  suspends  it  for  "Merwnter. 
,  the  wages,  provisions,  and  other  expenses  of  the 
1  crew,  in  endeavoring  to  procure  a  restoration  of 
3d  ship,  or  the  detained  cargo,  such  expenses  not 
prised  within  those  ordinary  services  of  the  voyage 
payable   out  of  the  freight,  give  the  assured  a 
It  against  the  underwriter  on  the  ship,  or  the  un- 
)n  the  cargo,  in  all  cases  when  either  the  ship  alone, 
^o  alone,  is  the  sole  cause  of  seizure  and  deten- 
sre  the  services  of  the  master  and  crew  are  thus 
he  joint  benefit  of  both  ship  and  cargo,  as  they  are 
are  the  subject  of  detention,  the  expense  incurred 
lim  to  general  average  contribution,  and  only  falls 
on  the  underwriters,  (n)  ^ 
embargo^  detention^  or  arrest  of  princes,  does  not  Expenses  m- 

curred  darinff 
detention  by 
irun,  3  Bob.  Ad.  Bep.  189.       (»)  Qeepod,  General  Average.  tmbargo,  are 

ters,  nor  during 

~  delay  for  f»- 

ct  «q.  >  Port,  979, 964.  ^'^'' 

et  Kq.  *  Watson  v.  Marine  Ins.  Co.  7  John.  57. 

vth  V.  Ddafield,  1  Gaines,  S73 ;  Penny  v.  N.  Yoik  Ins.  Co.  3  Caines, 
i.  Dodge,  14  Mass.  66. 

10 
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LOSSES  BT  THE  PERILS  INSURED    AGADTST. 


Loeses  not  enu- 
merated, but 
recoverable  M 
the  legal  or 
neceaeory  con- 
•eqaencesof 
the  perils  in- 
sured agaimt ; 
as  salvage — 
expense  of  ne- 
cessaiy  repaiiSi 
and  other  dis- 
bumments. 
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thus  work  a  dissolution  of  the  contract  of  affreightment,  nor 
even  suspend  it,  however  long  it  may  last ;  such  a  casualty, 
in  fact,  leaves  the  relative  rights  of  the  parties  wholly  un- 
touched (o) :  the  shipowner,  therefore,  owes  all  the  services 
of  his  crew  during  this  period  to  the  freighter,  and  their 
wages  and  provisions  during  the  detention  are  a  charge  upon 
♦the  freight,  an  ordinary  expense  of  the  voyage,  which  the 
shipowner,  if  insured,  cannot  recover  against  his  under- 
writers, (p)  1 

Upon  the  same  principle  it  is  that  the  wages  and  provisions 
of  the  crew  during  the  ship's  detention  in  a  port  of  distress 
for  repairs  are  not  recoverable  from  the  underwriter  as  an 
average  loss,  but  must  be  borne  by  the  shipowner,  as  one  of 
the  necessary  expenses  of  earning  freight,  {q)  ^ 

The  principle  of  all  these  cases  is  thus  shortly  and  clearly 
expressed  by  M.  Benecke : — "  The  owner  owes  the  services 
of  the  crew  to  the  freighter,  and  to  the  ship  herself  during 
the  whole  voyage,  and  amseqaenUy  also  during  the  Ume  of 
repairs  or  detention^  which  forms  part  of  the  voyage^  and  be 
cannot  call  upon  the  underwriter  for  expenses  which  are 
foreign  to  his,  (the  underwriter's,)  contract,  (r) 

(o)  Hadley  r.  Clarke,  8  T.  Rep.  2^.       v.  Gladstone,  7  East,  33.   Eveith  v.  Sknitb, 

(p)  As  to  Mt>,  see  Eden  v.  Poole,  Paik    2  Maule  &  Sel.  278. 
on  Ins.  117, 8th  ed.    Robertson  v.  Ewer,       (q)  Lateward  t^.  Curling,  Park  on  lot. 
1 T.  Rep.  137.    As  to  fnighif  see  Shaip    288, 8th  ed.    Fletcher  9.  Poole,  ibid.  115. 

(r)  Beneck«,  Pr.  of  Indem.  46a 


1  Martin  v.  Salem  Ins.  Co.  2  Mass.  429 ;  M'Bride  v.  Marine  Ins.  Co.  7  John.  431; 
Penny  e.  New  York  Ins.  Co.  3  Caines,  155;  Ins.  Co.  of  N.  Amer.  r.  Jones,  2  fin 
ney,  547. 

'  These  expenses  are,  in  the  United  States,  all  brought  into  general  average.  Pm^ 
911,  and  in  note.    See  GQes  9.  Eagle  Ins.  Co.  2  Metcalf,  140, 144. 
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Of  the  common 
memorandum 
or  warranty  to 
be  free  of  aver- 
age —  its  object 
and  form. 
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The  policies  of 
all  states  con- 
tain similar 
clauses. 


♦composition,  for  the  effect  of  which,  as  we  have  already 
seen,  he  is  not  responsible. 

In  order  to  avoid  the  difficulty  of  adjusting  the  rate  of 
premium  on  such  commodities  to  the  risk  incurred  on  them, 
and  escape  being  harassed  with  claims  for  partial  losses 
alleged  to  have  arisen  from  the  perils  insured  against,  but 
which  may  really  be  owing  in  great  part  to  the  inherent 
vice  of  the  commodity  itself,  the  underwriters  in  almost  all 
countries  where  the  practice  of  marine  insurance  prevails, 
have  introduced  clauses  into  the  policy,  by  which  they  stipu- 
late that  upon  certain  enumerated  articles  of  the  most  perishO' 
ble  nature^  and  of  very  frequent  import  and  export,  they  will 
not  be  liable /or  any  amount  of  sea  damage  (average)  short  of 
total  loss  ;  upon  others  less  perishable,  that  they  will  not  be 
liable  unless  the  damage  amounts  to  a  certain  per  centageon 
their  prime  cost,  or  value,  in  the  policy,  (a) 

The  policies  of  all  mercantile  states  contain  stipulations, 
introduced  with  this  object,  which  vary  greatly  both  in  respect 
of  the  articles  enumerated  and  the  amount  of  per  centage  at 
which  the  liability  of  the  underwriter  commences,  (b)  The 
stipulation  in  use  in  this  country  (which  was  first  introduced 
about  the  year  1749  (c), )  is  generally  called  the  common  men^ 
orajidum,  and  the  articles  enumerated  in  it  are  called  menuh 
randum  articles.  In  all  the  policies  in  use  at  Lloyd's,  it  is  in 
the  following  form : 


Form  of  the 
common  memo- 
nndumin  use 
atLlojrd's. 


(1)  Corn,  fish,  salt,  fruit,  fiour,  andg^eed  are  warranted  free 
from  average,  unless  general,  or  the  ship  be  stranded. 

(2)  Sugar,  tobacco,  hemp,  flax,  hides,  and  skins  are  warrant- 
ed free  from  average  under  5  per  cent. 

(3)  And  all  other  goods,  also  the  ship  and  freight,  are  war- 
ranted free  of  average  under  3  per  cent.,  unless  general,  or 
the  ship  be  stranded,  (d) 


{a)  See  the  judgment  of  Lord  Al van- 
ley  in  Dyson  v.  Rowcroft,  3  Bos.  &  Pull. 
476.  Pcnechd,  Pr.  of  Indem.  464,  465. 
Stevens  on  Average,  219,  5lh  ed.  Boulay- 
Paly,  Coun  de  Droit  Mar.  tit.  x.  aect.  18, 
torn.  iv.  p.  87,  ed.  1834. 

(6)  See  Vaucher's  Guide  to  Marioe 
Ins.  under  the  titles  of  the  diflerent  poli- 
ciea. 


(c)  1  Magens,  10.  See  also  Boffield 
V.  Brown,  2  Sir.  1065. 

(</)  The  Royal  Exchange  Assurance 
Company  has  the  following  memoran- 
dum :  —  "  Free  from  cdl  average  on  cdtti 
fluur,  fish,  salt,  fruit,  seeds,  kidcs^  ^ 
tobaccOf  unless  general  or  othtneij*  fp^ 
daily  agreed.  Free  from  average  on  sugtfi 
rum,  akJASi  hemp,  and  dax  mtikx  ^  P* 
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CkHistractioQ  ''^The  next  question  is,  as  to  the  meaning  of  the  words 

memorandam.    ^'  worraiUedfree  of  average  ;  *'  the  ambiguity  here  chiefly  arises 
S54#       from  the  use  of  the  word  average,  as  to  the  various  meanings 
2.  Meaning  of   of  which  we  shall  have  more  to  say  elsewhere.     As  here  used 
*^wanimmifm  ^^  means  partial  loss  by  sea  damage j  and  the  purport  therefore 
o/atm^g*.'       of  the  words  "  warranted  free  of  average  "  is  that  the  under^ 
writer,  as  to  the  articles  enumerated  in  clause  (1),  stipulates 
to  be  free  from  liability  for  any  extent  of  deterioration  by  sea 
damage,  however  great,  which  does  not  amount  to  a  total  loss. 
And  as  to  the  articles  enumerated  in  clause  (2),  he  makes  the 
same  stipulation  as  to  all  sea  damage  which  does  not  amount 
to  5  per  cent,  of  their  prime  cost,  or  insured  value  :  it  being 
understood  in  both  cases  that,  if  the  loss  be  total,  he  engages 
to  pay  the  full  amount.  (/) 
The  underwri-        In  point  of  fact,  therefore,  an  insurance  upon  the  articles 
nuidmnmrticka,  Warranted  free  of  average  in  clause  (1),  is  equivalent  to  an 
^^IjJ^'^^^lfJ^  insurance  against  their  total  loss  only^^  according  to  the  mean- 
^1'  ing  of  that  term  as  explained  in  the  chfipter  which  treats  of 

it.  (m)      In  most  of  the  cases,  accordingly,  in  which  a  ques- 
tion has  been  made  as  to  the  liability  of  the  underwriter  for 
loss  on  memorandum  articles,  the  point  of  decision  has  been 
the  totality  or  otherwise  of  the  loss ;  and  for  this  reason  it  has 
appeared  better  to  postpone  the  detailed  consideration  of  the 
cases  until  we  come  to  treat  of  the  doctrine  of  total  loss,  con- 
tenting ourselves  here  with  laying  down  the  following  posi- 
tions as  the  result  of  the  authorities. 
What  amoanu       The  underwriter  is  liable  (as  for  a  total  loss)  on  memo- 
on  memonui-     randum  articles :   1.  When  they  are  wholly  destroyed,  as  by 
tomake^unh  ^^^  ^r  sunk  to   the  bottom   pf  the  sea  without   hope  of 
J|?2['22jJ^J^  recovery,  or  otherwise  irretrievably  lost  to  him.    2.  When 
by  reason  of  sea  damage,  they  Gure  reduced,  in  the  course 
of  the  voyage,  to  such  a  state  of  decomposition  that  they 
are    obliged  to  be  thrown  overboard,  or  otherwise  dis- 


(/)  Per  Lord  Alvanley  in  Dyson  v.  Row-       (m)  See  pott^  Chap.  VU. 
cioft,  3  Boa.  &  PuU.  476. 


the  olanaft. 


1  3  Kent,  (5th  ed.)  295, 296 ;  Maggrath  t^.  Charch,  1  Cainea,  Rep.  196 ;  Neilaoo  v- 
Coliimbian  Ins.  Co.  3  Gaines,  Rep.  106;  Saltua  t^.  Ocean  Ins.  Co.  14  John.  138; 
Ifaicardier  v.  Chesapeake  Ins.  Co.  8  Cranch,  39 ;  Morean  v.  United  States  Ins.  ^ 
lWheatoD,219i  Skinaer  v.  Western  M.  et  F.  Ins.  Co.  19  Louis.  Aq^.  273. 
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\  of  at  some  intermediate  port,  (n)  ^    3.  When  having  ComtractioD 
1  necessarily  landed  at  a  port  of  repairs  they  are  there  memofandam. 
,  because  so  deteriorated'  by  sea  damage  that,  if  sent  on       *855 


leir  port  of  destination,  they  could  only  arrive  there  in  a  Cases  of 
\  of  physical  annihilation :  and  this,  though  at  the  time  of 
they  may  subsist  in  specie,  and  fetch  a  price  as  and  for 
it  they  are  described  as  being  in  the  policy,  (o)  ^  4.  If 
r  arrive  at  their  port  of  destination  in  bulk,  but  so  de- 
tpoeed  by  sea  damage  as  to  have  undergone  a  chemical 
age,  and  no  longer  to  retain  the  same  physical  character, 
doubtful  whether  this  would  be  considered  as  a  total  loss, 
is  to  render  the  underwriter  liable  notwithstanding  the 
ranty.  5.  It  is,  however,  quite  certain  that  no  amount 
nere  deterioraiion  by  sea  damage,  however  great,  which 
B  not  thus  aimihilate  the  physical  and  distinctive  character 
lie  goods,  will  render  the  underwriter  liable,  especially 
sre  they  arrive  in  bulk  at  their  port  of  destination.  ( p) 
[n  this  country,  when  a  cargo  or  part  of  a  cargo  of  A^^  **^ 
norandum  articles  is  made  up  of  several  distinct  packages^ 
i  capable  of  a  distinct  valuaiionj  and  any  one  of  these  be 
rely  lost,  the  underwriters  are  liable  to  the  full  value  of 
package  so  lost,  this  being  considered  a  total  loss  of  such 
U  (q)  ^  But,  in  order  to  this,  each  package  must  be 
rally  and  entirely  lost  or  destroyed  in  bulk :  if  its  cen- 
ts be  only  deteriorated,  or  in  great  part  washed  out  by 
water,  whatever  the  extent  of  the  depreciation  may  be,  the 
i  does  not  apply,  and  the  underwriter  is  not  liable,  (r)    It 

)  Dfsoo  V.  Roweroft  3  Bos.  &  Pall,  ray,  Bfanhall  on  Ins.  218.   Park,  253, 8th 

Cokgan  v.  Loodoo  Ass.  Comp.  5  ed.     Glemu'e  v,  London  Ass.  Comp.  2 

lb  ic  Sd.  447.    Parry  v.  Aberdein,  Manle  &  SeL  37L     Where  loss  taJtss  place 

t.  k  Cr.  411,  overruling  Coddng  v.  fte/bre  orriva/,— Anderson  v.  Royal  £ieh. 

■r,PiikoBliis.347,8thed.  4Doiigl.  Ckxnp.  7  East,  9S.    Thompson  v.  Royal 

Ezch.  Comp.  16  East,  214.    Hedboig  v. 

•)  Rooz  V.  Sakador,  3  Bingh.  N.  C.  Pearson,  7  Taunt.  153. 

'  4  Scott,  1 ;  overruling  to  this  extent,  {q)  Davy  v.  Milford,  15  East,  509. 

ClBiagh.  N.  C.d24.    1  Scott,  491.  (r)   Thompson  v.  Royal  Exch.  Ass. 

f)  When  ths  goods  have  arrived,  see  Comp.  16  East,  214.    Hedbuig  v.  Pear- 

Aidrews  V.  Vaughan,  Marshsll  oo  Ins.  son,  7  Taunt.  153. 
^-  Ptok,  2S2, 8th  ed.  Mason  v.  Skur- 


'  Ses  Bnn  v.  Augusta  Ins.  &  Banking  Co.  7  Howard,  (U.  S. )  595, 604. 
'  Ses  Hogg  «.  Augufto  Ins.  &  Banking  Co.  7  Howard,  (U.  S)  595. 
*  ^fsi<i  1098^  1041,  tad  Boiet. 
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of  the  common 
memorandum. 
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CaMS  of  con- 
structive total 
loss. 


3.  Meaning  of 
the  words  **  un- 
Ussgmtral. 


ti 


is,  moreover,  to  be  borne  in  mind,  that  the  rule  does  not  apply 
at  all  to  commodities  shipped  in  bulk  and  insured  in  gross,  as 
to  which  there  can  be  no  total  loss  of  part.  {$) 

*In  the  United  States  this  whole  doctrine  of  the  total  loss 
of  part  is  exploded,  and  the  construction  of  the  memorandum 
settled  to  be  that,  unless  there  be  a  total  loss  of  the  whole 
species  (as  of  all  the  com,  or  all  the  sugars  on  board,)  the 
underwriter  is  not  liable,  whether  the  articles  be  shipped  in 
bulk,  or  in  several  distinct  packages,  (t)     7.  In   the  cases 
hitherto  considered,  the  losses  which  have  been  held  to  ren- 
der the  underwriter  on  memorandum  articles  liable  in  spite  of 
the  warranty,  have  been  actual  total  losses ;  t.  e.  losses  total 
in  their  own  nature,  independently  of  the  election  of  the 
assured  to  treat  them  as  such,  and  therefore  requiring  no 
notice  of  abandonment  {u) ;  there  is,  however,  no  doubt  that 
a  constructive  total  loss  on  memorandum  articles,  u  e.  such  a 
state  of  things  as  would  entitle  the  assured,  on  giving  notice 
of  abandonment,  to  claim  the  full  amount  of  the  insurance, 
would   render  the  underwriter   liable,  notwithstanding  the 
memorandum,  (v)     The  interest,  indeed,  which  the  assured 
in  these  cases  has  to  convert  a  partial  into  a  total  loss,  may 
be  a  fair  argument  to  a  jury  upon  a  doubtful  question  of  fact, 
as  to  the  nature  of  the  loss  or  the  motive  for  an  abandomneni; 
but  the  question,  whether  the  loss  be  partial  or  total  in  its 
nature,  must  depend  on  general  principles.     The  memoran- 
dum does  not  vary  the  rules  upon  which  a  loss  shall  be  partial 
or  total ;  it  does  no  more  than  preclude  the  indemnity  for  €M 
ascertained  partial  loss,  except  upon  certain  conditions,  (w)  ^ 

The  next  question  is  as  to  the  meaning  of  the  words 
"  unless  ffeneral.^^  It  was  on  one  occasion  contended,  that 
these  words  amounted  to  a  condition  that  if  a  general  average 
loss  took  place,  then  the  underwriters  were  liable  for  partial 
loss  also  ;  but  this,  as  might  have  been  expected,  was  held  not 


(«)  Hills  9.  London  Ass.  Comp.  5  Mees.  on   memorandum  articUt^  see  Chapter 

&  Wels.  569.  VIII.    Sect.  3.  Constructive  Total  low  oft 

(I)  t  Wardsworth  v.  Pacific  Ins.  Comp.  Goods. 

4  Wendell  33.  («;)  Per  Lord  Abinger  in  Roux  ».  SJ- 

(tt)  As  to  this,  see  Chapter  VIL  post.  vador,  3  Bingh.  N.  C.  277,  278. 

(v)  For  cases  of  constructive  total  lose 


>  See  Poole  v.  Protection  Ins.  Co.  14  Conn.  47, 
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id  it  i^as  decided  that  the  true  construction  of  the  Coiwtnictioo 

urranted  free  of  average  unless  general^'*  was  that  memomd^" 

vrriter  is  exempted  by  the  memorandum  from  lia-       #957 

ny  thing  less  than  a  total  loss,  except  it  be  of  the 

^aeral  average ;  but  that  for  general  average  losses 

I  cases  liable,  (x) 

le  meaning  of  general  average  in  the  clause  war- 

e  underwriter  free  from  damage  on  the  ship  under 

lU,   it  seems  now  to  be  settled,  that  if  a  ship  in 

e.  with  no  cargo  on  board)  cut  her  cable,  or  volun- 

nr  any  damage  in  the  nature  of  general  average,  the 

ers  shall  be  liable  for  this  as  ^'  general  average," 

the  damage  done  does  not  amount  to  3  per  cent. ; 

ihbough  there  is  only  one  subject  at  risk  at  the  time 

ee  is  made,  and  there  can,  of  course,  be  no  contri- 

) 

s  to  the  words,^^  or  the  ship  be  strandedy'^  these  words,  4.  Meaning  of 

n  decided  after  much  previous  controversy,  must  be  JJ^^^J^"^ 

though  the  whole  clause  ran  "  warranted  free  of  •^ranM:' 

mless  general,  or  unless  the  ship  be  stranded  ; "  that 

hip  be  stranded  the  underwriters  agree  to  be  respon- 

iny  loss  by  sea  damage  on  the  enumerated  Gurticles, 

;nfling  the  extent  of  deterioration  may  be,  just  as 

I  warranty  to  be  free  of  average  had  been  inserted 

icy.(z) 

ison  of  this  is,  that,  as  it  is  very  difficult  to  ascertain.  Reason  of  inuo- 

le  of  stranding,  whether  the  damaged  state  of  the    "^"**    ®™* 

dum  articles  arose  proximately  from  the  stranding, 

le  perishable  nature  of  the  commodities  themselves, 

B,  in  order  to  avoid  the  difficulty  of  this  inquiry, 

K)nsider  the  loss  to  have  happened  in  consequence 

anding  (which  is  a  peril  insured  against),  and  to  be 

srable  thereto,  (a)  :i^  gfg 

I  also  been  decided  that  the  underwriters  are  thus  xo  give  effect 

4igh  the  damage  or  deterioration  in  respect  of  which  ^^^^^^ 

shown  that  the 

I V.  Smith,  3  Bnrr.  1550.  Ckmip.  cited  2  Burr.  1553,  and  Bpowoing  ^^^^^^^ 

8  on  Average,  229,  5th  ed.  v.  Elmslie,  cited  7  T.  Rep.  216,  and  4  T.    Bumeit  ©. 

.  of  lodem.  473.    The  prac-  Rep.  783,  and  overruling,  as  to  this  point,  Kensington, 

oiled  States  is  the  same.    2  Wilson  v.  Smith,  3  Burr.  1550.  7  T.  Bep.  210. 

«.  503.  (a)  Per  Locd  Kenyon  in  Nesbitt  v.  Lusb- 

%  9.  Kensngtoo,  7  T.  Rep.  ington,  4  T.  Rep.  783 ;  in  Burnett  r.  Ken- 

■f  CttBtttoQ  «.  LoBdcn  Ajm.  singtoo,  7  T.  Rep.  222, 224. 
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Coostrootioii  the  claim  is  made  be  shown  to  have  proceeded,  not  from  the 
memorudumT  Stranding  itself,  but  from  some  other  peril ;  thus,  in  the  lead- 
ing  case  of  Burnett  v.  Kensington  the  facts  were,  that  the 
ship,  having  sprung  a  leak  by  striking  on  a  rock,  was  makiog 
so  much  water,  that  the  captain,  for  the  general  safety,  was 
obliged  to  run  her  on  shore;— the  cargo,  which  was  fruit, 
^*  warranted  free  of  average,"  was  greatly  damaged,  but  it 
was  expressly  found  that  the  whole  damage  was  caused  by 
the  leak,  and  none  by  the  subsequent  stranding  —  the  court, 
after  two  arguments  and  the  most  mature  deliberation,  held 
the  underwriters  liable  for  the  average  loss  on  the  cargo,  not- 
withstanding the  memorandum,  (b)  The  reason  that  mainly 
influenced  the  court  in  their  decision  was,  that,  by  determin- 
ing that  the  assured  could  only  recover  for  the  loss  that  hap- 
pened by  the  stranding,  they  would  introduce  all  the  doubt 
and  difficulty  as  to  the  causes  of  the  loss  which  the  introdqc- 
tion  of  the  exception  '^  unless  stranded^^  into  the  memorandum 
was  calculated  to  produce,  (c) 
Though  ih©  In  this  case  of  Burnett  r.  Kensinirton,  it  will  be  observed, 

ftranding  take       ,         ,  ,  .  «    . 

place  ia  one       that  the  Stranding,  though  subsequent  in  pomt  of  tune,  was 

ages  and  ibe^'  Y^^  ^^  some  degree  connected  with,  in  fact,  was  necessitated  by, 

aStSr  irtfli  ^   ^®  ^^^V  P®'*^  ^^^^  caused  the  damage  to  the  cargo  :  it  has  been 

?i»«gdcrwritep  made  a  question  in  the  United  States,  whether  the  imderwriter 

is  liable,  if  the  stranding  take  place  in  one  part  of  the  voyage, 

and  the  cargo  be  not  damaged  until  a  subsequent  part  of  it,  by 

a  cause  wholly  unconnected  with  the  stranding,  {d)    ThiSi 

however,  is  a  point  on  which  no  doubt  can,  I  apprehend,  be 

entertained  in  English  law,  it  being  distinctly  admitted  by 

Mr.  Justice  Grose  as  a  consequence  clearly  following  from 

the  decision  of  the  court  in  Burnett  v,  Kensington,  "  that,  if  a 

ship  be  stranded  and  the  cargo  suffers  no  damage  whatever, 

and  afterwards  the  ship  meets  with  bad  weather,  and  the 

859 ''^       ^cargo  sustains  an  average  loss  of  90  per  cent,  the  underwri* 

ters  are  answerable  for  the  whole  of  that  average  loss,'*  thougk 

no  part  may  have  happened  in  consequence  of  the  previous 

stranding,  (e) 

Where,  however,  the  stranding  takes  place  after  the  mem- 
orandum articles  have  ceased  to  be  at  risk,  (as  where  tb^ 

(6)  Burnett  v.  KensmgtoD,  7  T.  Rep.       (d)  2  Phfflipa  on  Im.  476. 
*^®-  (e)  Per  Grose,  J.  in  JBonettf. 

(c)  See  per  Groee,  J.  7  T.  Rep.  224.       too,  7  T.  Rep.  223, 234. 
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e  landed  and  sold  at  Rio  in  the  course  of  the  voyage,  and  Constmctioii 
stranding  took  place  oSBardeauZj  the  port  of  destination,)  memofandam. 
( does  not  render  the  underwriter  liable  for  an  average  loss'  ij^^^wharaT 
tained  by  them  in  the  course  of  the  voyage ;  for  the  strand-  l^^^oulceaf- 
5 ooQtemplated  by  the  memorandum  must  be  one  which  J^aumiSSes 
Les  place  after  the  adventure  on  the  memorandum  articles  haveoeaaed  to 
B  commencedi  and  before  it  has  terminated.  (/) 
It  has  also  been  decided,  that  the  words  '^  or  the  ship  be  Theooiyitniid- 
■nded,"  are  exclusively  confined  to  the  stranding  of  the  ^^j^tbe^ 
p,  and  that  the  stranding  of  a  lighter j  in  which  goods  are  ^![^^^^S^' 
Dg  conveyed  from  the  ship  to  shore,  is  not  within  the  o(  the  skip, 
3eption«  {g) 
The  meaning  of  the  memorandum,  therefore,  is  —  ^^**"<?tie"S5e 

1.  That  all  losses,  in  the  nature  of  general  average,  are  to  memonuKtam. 
paid  by  the  underwriter  as  though  the  policy  did  n^t  con- 

n  the  memorandum : 

2.  That  the  underwriter  is  liable  for  no  particular  average 
aes,  or  for  none  under  the  rates  specified,  unless  the  ship 
stranded  : 

3.  But  that  if  the  ship  be  stranded  while  the  memorandum 
icles  are  on  board,  then  the  underwriter  is  liable  to  pay  all 
rticular  average  losses,  whether  caused  by  the  stranding  or 
t,  jost  as  though  the  memorandum  did  not  exist. 

It  18  obyionsly,  therefore,  of  great  importance  to  ascertain 
lea  a  ship  is  considered  ^^tobe  strandedy*  within  the  mean- 
{ of  the  memorandum. 

LIT.  2.     Whal  is  a  Stranding  within  the  Meaning  of  the      *  860 

Memorandum. 

S  319.  The  term  stranding  is  very  badly  chosen,  and  has  ^Jj^*^^^ 
nen  riK  to  a  variety  of  decisions  which,  in  the  language  of  in  the  memo- 

ixd  EUenborough,  "  display  a  curiosity  not  at  all  creditable  — — 

0  tbe  law.'' (A)  ttnJdi^ii 

The  following  appear  to  be  the  principal  points  determined  **^y  chemsL 

(/)  Rou  V.  Sahrador,  1  Bingh.  N.  C.  v.  Royal  £zch.  Aas.  Ckxnp.  4  Gamp.  264. 

ii  iSeolt,401.    See  lemartn  of  Lord  See  S.  C.  4  Maale  &  Sd.  503,  and  also  aa 

At^eroBMiiie  caae  inanor,  3  Bbgfa.  reported  by  Bfr.  Stevens,  Eway  on  Avet^ 

K.C.fra.  age,  248,  249,  5th  ed.    See  alao  ITCal- 

(r)  HofinaB  V.  M*"***"!  2  Bm^  N.  loch's  Comm.  Diet,  tit  Insoranoe,  700,  ed. 

^^  aSeoCt^AM.  1837. 

U)  PteLoid  EUeobcsoii^iii  MDoQgle 
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What  is  a  as  to  what  Constitutes  a  stranding  within  the  meaning  of  the 

tttramliD^  with-  ,  o  o 

in  the  memo-  memorandum  : 

'^'^""' 1.  If,  as  Lord  Ellenborough  sflys  («),  "  it  be  merely  touch 

consutute^a^  owrf  go  "  with  the  ship,  —  if,  that  is,  she  merely  touches  on  the 

muS*b^a*SS*  obstructing   object    (whether  rock,  bank,  reef,  or  of  what- 


_  of  the  ship  ever  other  nature)  without  remaining  fixed  upon  it  for  some 

for  a  time  on  ^    .  .  -n  .•  i-  -r  • 

the  obstrucUng  space  of  time,  that  will  not  constitute  a  stranding ;  if,  on  the 
n^V*<i<mM  Other  hand,  she  settles  down  on  it  in  a  quiescent  state,  it 
^Sim'hh!^  will,  (j)  The  amount  of  damage  sustained  by  the  ship  has 
no  ttruidiag.  nothing  to  do  with  the  question  of  stranding  or  no  strand- 
ing, (k) 
Dobson  V.  Boi-        Thus,  where  a  ship  ran  ac^round  on  some  piles,  placed  ioa 

too,  Park  on  .  ,     j     u       .      •  j      r  .l        i.  T  J  , 

Ins. 239, 8th  ed.  river  bed  about  nine  yards  from  the  shore,  in  order  to  keep 
up  the  banks,  and  there  rested  till  they  were  cut  away,  this 
was  held  to  be  a  stranding.  (/) 
Harman  v.  A  ship  was  proceeding^  down  a  tide  river  when  the  wind 

430.  suddenly  took  her  ahead,  and  she  went  ashore  stern  foremost 

on  the  mud  bank  of  the  river.     There  she  remained  fast  for 
about  two  hours,  till  the  tide  flowed,  when  she  got  off  and 
proceeded  on  her  voyage  ;  it  was  not  found  that  she  hiul  sus- 
tained any  injury.     Lord  Ellenborough  held  that  this  was 
861  *        *a  stranding,  he  says,  "It  is  not  merely  touching  the  ground 
that  constitutes  stranding.     If  the  ship  touches  and  runs^  that 
circumstance  is  not  to  be  regarded.     There  she  is  never  in  a 
quiescent  state ;  but  if  she  is  forced  ashore,  or  driven  an  a 
fstark'^ST^*  iaTiA,  and  remains  for  any  time  on  the  ground,  this  is  a  strand- 
ing,  without  reference  to  the  degree  of  damage  she  may  therdfj/ 
sustainJ*^  (m)     So,  where  a  ship  was  driven  by  a  current  on  a 
rock,  and  remained  fixed  there  {xom  fifteen  to  twenty  minuUs^ 
it  was  held  a  stranding,  (n) 
M'Doo^v.  But,  where  a  ship  coming  out  of  a  harbor  struck  on  a 

AScomp.  *  rock,  fell  over  on  her  beam  ends,  and  after  remaining  so  for  a 
l^°^Sc?^  miTiMte  and  a  half  floated  off"  and  proceeded  on  her  voyagCi 
^^^  Lord  Ellenborough  held  that  this  was  no  stranding.    "  To  oae 

a  vulgar  phrase  which  has  been  applied  to  this  subject,  if  it 

(0  4  Camp.  283.  {k)  Haiman  v.  Vaux,  3  Camp.  430. 

{j)  Dobtion  r.  Bolton,  Park  on  Ins.  239,        (/)  Dobs$on  v.  Bolton,  Park  on  Ins.  SS^i 

8th  ed.    S.  C.  Bolton  v.  Dobson,  Marsh.  8th  ed.    Marshall  on  Ins.  231.    2  PbiU^ 

Ins.  231.    Harman  v.  Vaux,  3  Camp.  430.  on  Ins.  468. 

Baker  p.  Towry,  1  Stark.  436.    M'Dougle        (m)  Harman  p.  Vaux,  3  Camp.  430. 
V.  Royal  Exch.  Ass.   Comp.  4  Cuuip.        {n)  Baker  v,  Towry,  1  Surk.  436. 
283. 
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vnd  go  "with  the  ship  there  is  no  stranding.    It  What  is  a 
eoougb  that  the  ship  lay  for  a  few  moments  on  i?Tbememo- 
ends.     Every  striking  must  necessarily  produce  a  '^^"°'' 
a  of  the  ship's  motion.    If  by  the  force  of  the 
le  if  run  aground  and  becomes  stationary^  it  is  im- 
ffktther  this  be  on  piles  or  qh  rocks  on  the  sea  shore  ; 
5ie  striking  will  not  do,  wheresoever  that  may 
(o)     When  the  case  came  before  the  full  court,  his 
iaid|  *^I  take  it  that  stranding  in  its  fair  legal  sense 
setUing  of  the  ship  —  some  resting  or  interruption 
3yagey  so  that  the  ship  may  pro  tempore  be  con- 
B  wrecked  ;  from  which  misfortunes  a  great  deal  of 
loes  frequently  occur."  {p)  ^ 

case  of  Baring  v.  Henkle,  a.  d.  1801  ($),  Lord 
held  that  a  ship  in  a  tide  river  which  was  fouled 
en  on  a  bank,  where  she  remained  an  hour^  was  not 
This  decision,   which  is  inconsistent  with  the 
lorities,  is  said  by  Taunton,  J.  (r)  to  be  exceedingly 
in  law,  and  may,  in  fact,  be  considered  as  overruled, 
lother  important  test  is  to  ascertain  whether  the  ship      *  862 
ground  in  the  ordinary  course  of  the  navigation,  or 
uence  of  some  unusual  and  unexpected  casualty. 
'e  a  vessel  takes  the  ground  in  the  ordinary  and  usual  ghj^j^  {Jj 
naviftation  and  management  in  a  tide  river  or  har^  gruund  in  the 
n  the  ebbing  of  ilie  tide^  or  from  natural  deficiency  of  Uie  naviga. 
$o  that  she  may  float  again  upon  the  flow  of  tide  or  ebb/n^c/the 
i/"  water  J  such  an  event  shall  not  be  considered  a  a  rtmaSnir^ 
•  within  the  memorandums^  (s)  ^ 

lel,  under   the  care  of  a  pilot,  while  being  taken  Heame «.  Ed-' 
river,  twice  took  ground  from  shallowness  of  water,  B^h.  386. ' 
lined  aground,  on  the  first  occasion  eight,  and  on 
d  occasion  ten,  hours.    She  was  each  time  floated 

vgia  9.  Boyal  Exch.  Am.    (i),8thed.    Manhall,232.    QPhiliipaoa 
mp.  283L    S.  C.  4  Maule  &    ha.  468. 

(r)  In3B.diAd.27. 
del^Sd.  A>5.  («)  ^er  Loni  Tenterden  in  Wells  v. 

I  V.  Henkle,  Park,  239,  note    Hopwood,  3  B.  &  Ad.  34. 


fiHimMf*  lu.  Co.  13  Ohio,  18.    If  a  veiael  itrike  and  bilge,  but  pass  on 

ipins,  it  la  not  a  atranding.    ib. 

Sloiy,  J.  IB  Pouer  v.  SoflEblk  Ins.  Co.  2  Sumner,  203. 

.0.  11 
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What  18  a  off  by  the  tide,  and  afterwards  at  high  water  was  moored  to  a 
in  the  memo-  quay  in  Cork  harbor  :  on  the  tide  ebbing  she  fell  over  oo 
"°  ""^  her  side,  and  lay  on  her  broadside  for  two  whole  tides,  by 

which  the  ship  and  cargo  (which  was  warranted  free  of 
average)  were  much  damaged.  Taking  the  ground  in  the 
manner  mentioned  appeared  in  evidence  to  be  no  more  than  wa$ 
usual  with  all  vessels  of  the  same  class  in  the  Cork  river. 
This  was  held  not  to  be  a  stranding  within  the  memoran- 
dum, because  it  happened  in  the  ordinary  course  of  the  navi* 
gation.  {t) 
Kingsford  v.  So,  where  a  vessel  entered  a  tide  harbor,  and  was  moored 

8  Biogh.  4S6.  in  the  very  place  indicated  by  the  harbor-master,  and,  upoo 
the  tide  ebbing,  took  the  ground  in  the  precise  spot  where  it 
was  intended  she  should,  and,  in  so  doing,  struck  on  some 
hard  substance,  whereby  her  bottom  was  damaged,  this  was 
held  not  to  be  a  stranding,  but  a  mere  taking  the  ground  in 
the  ordinary  course  of  the  navigation,  {u) 

Chief  J.  Tindal  thus  gives  the  reason  of  this  daas  of 
cases :  '^  It  is  perfectly  clear  that,  by  the  term  stranding, 
neither  of  the  contracting  parties  could  intend  a  taking  of 
863  *  *the  ground  by  the  ship  in  the  ordinary  course  of  navigation 
used  in  the  voyage  upon  which  she  was  engaged  ;  otherwise, 
at  every  ebb  of  the  tide  there  would  be  a  stranding ;  and  the 
memorandum  intended  for  the  security  of  the  underwriters 
against  partial  losses  upon  perishable  commodities,  would  be 
altogether  nugatory,  as  the  smallest  injury  to  the  cargo, 
occasioned  at  an  early  part  of  the  voyage,  would  always  be 
a  loss  within  the  policy,  by  reason  of  the  ship  discharging 
her  cargo  in  a  tide  river  or  harbor."  (v) 
Bat  where  the        3,  «  But  where  the  ground  is  taken  under  any  extraofdj- 

ground  is  taken  jr   . 

birieaaonof      nary  circumstances  of  time  or  place,  by  reason  of  some 

some  accideotal  ,  •  i      *   i  u  *  •  *       j'«-# 

occurrence  or     unusual  or  accidental  occurrence,  such  an  event  is  a  stranding 

cSlie^^tiia   within  the  meaning  of  the  memorandum"  (w) ;  or,  as  Chief 

*«>«««.         J.  Tindal  expresses  it,  "  to/iere  the  taking  of  the  ground  dtwf  * 

not  happen  solely  from  those  natural  causes  which  are  necessarOt 

incident  to  the  ordinary  course  of  the  navigation  in  which  th^ 

(0  Heame  v.  Edmunds,  1  Brod.  6c  to  the  same  effect  the  obsenmtkM  ^ 

•Bingfa.388.    4  Moore  15.  Parke,  J.  in  3  B.  &,  Ad.  29. 

(«)  Kingsford  v    Marshall,  8  Bingh.       (w)  Per  lord  Tenterden,  3  B.  & 

ASS.    1  Moore  &  Sc.  657.  34. 

(v)  Per  Tindal,  C.  J.  8  Bingh.  463.   See 


dearly  a  stranding,  the  ship  having  been  taken  ont 
4ial  course,  and  improperly  moored  in  the  place 
J  accident  afterwards  happened,  (y) 

I  being  in  Wisbeach  river ;  (which  is  an  artificial  Sooia B,*** 
v^tioD,)  it  became  necessary  to  draw  off  the  water ;  Aid.  ass. 
water's  sinking,  the  ship  accidentally  settled  down 
|Mles  which  were  not  previously  known  to  be  there- 
held  to  be  a  stranding,  the  event  not  being  in  the 
'  course  of  the  navigation  ;  for  "  we  cannot  suppose,"  864 

ot,  C  J.,  "  that  these  canals  are  bo  constantly  want- 
r  as  to  make  the  drawing  off  the  water  an  occurrence 
linary  course  of  the  voyage."  (z) 

f  OD  entering  a  tide  harbor,  struck  the  fluke  of  an  fBT^/'m* 
Uld  being  afterwards  moored  in  deep  water  was 
be  in  danger  of  sinking.    For  this  reason  she  was 
Turther  up  the  harbor,  where  she  took  ground  and 
1  faat.    This  was  held  to  be  .a  stranding,  for,  as  re- 
by  Mr.  J.  Bayley,  "  the  ^ip,  in  this  ease  was  laid 
(rand,  not    in  ordinary  course  of  navigation,  but 
taie  to  avoid  an  impending  danger."  (a) 
was  obliged  to  put  into  a  tide  harbor,  which  was  Si!d|^Blfca 
rery  tide,  and  was  there  moored  alongside  a  quay,  ^'b. 
ipa  of  her  burden  generally  lay :  in  addition  to  the 
orings,  it  was  found  necessary  to  lash  her  by  a  rope 
round  her  masts  to  posts  on  the  shore  ;  when  the 
)d  this  rope,  not  being  of  sufficient  strength,  broke ; 

(«)  Riynn  ■'  Oodmoiid,  S  B.  fc  Aid. 


868 


OF  EXCEPTED  RISES  AKB  LOSSES. 


What  w  a 
stranding  with- 
in the  memo- 
randum. 


Wells  r.  Hop- 
wood,  3  B.  & 
Ad.  20. 
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on  which  she  fell  over  on  her  side  and  was  stowed  in.  This 
was  held  to  be  a  stranding :  the  falling  over  having  taken 
place,  not  in  the  ordinary  course  of  the  voyage,  but  in  con- 
sequence of  an  unforeseen  accident,  viz.,  the  breaking  of  the 
rope,  (b) 

A  ship  put  into  a  tide  harbor,  and  proceeded  to  discbarge 
her  cargo  at  a  quay  on  the  west  side  of  it,  having  her  head 
moored  by  a  rope  to  the  opposite,  or  eastern  side  of  the 
harbor.     The  wind  blowing  from  the  East,  this  rope  became 
stretched,  so  that  the  ship  advanced  nearer  to  the  western 
quay  ;  and,  in  consequence,  the  forepart  of  the  ship,  instead 
of  settling  in  the  mud,  as  was  intended,  got  upon  a  heap  of 
rubbish,  whereby,  as  the  tide  ebbed,  she  became  strained,  and 
let  water  through  her  seams,  thus  damaging  a  cargo  of  fruit 
warranted  free  of  average.     It  was  held  by  the  majority  of 
the  judges,  that  this  was  a  stranding  within  the  memoran* 
*dum.  (c)     Taunton,  J.  in  the  course  of  his  judgment,  said 
that  this  case  was  not  distinguishable  from  Bishop  v.  Pent* 
land  (the  case  last  cited) :    <'  here  it    is  found,"  says  tbs 
learned  judge,  '*  that  the  wind  blowing  from  the  East  towards 
the  bank,  and  causing  a  strain  on  the  rope,  the  ship  in  con- 
sequence   had    changed  her    position,  and   got  nearer  tbi 
quay  with  her  forefoot  on  the  bank,  so  that  here  there  watf 
a  change  of  the  position  of  the  ship,  and  a  stranding,  by  her 
forefoot  being  on  the  bank,  and  this  partly^  if  not  wkoOf 
caused  by  the  easterly  wind.      This,  I  think,  was  an  acci- 
dental circumstance,  not  necessarily  incident  to  the  naviga* 
tion."  {d)  1 


(h)  Bishop  «.  Pentland,  7  B.  &  Cr.  219.    Lord  Tenterden,  Littledale,  and  TumW, 
1  Man.  &  Ryl.  49.  were  the  majority, 

(c)  Wells  9.  Hopwood,  3  B.  A;  Ad.  20.       {ti)  3B.  6c  Ad.  26. 


>  Bilging,  as  well  as  stranding,  is  introduced  into  some  American  policial  as  a  ei^ 
cumstance  defeating  the  memorandum  in  respect  to  losses  caused  thereby,  wbiw 
gives  rise  to  the  question,  what  is  bilging^?  Under  a  policy  exempting  the  uwl*'' 
writers  from  '*  partial  loas  on  sail,  grain,  &c.,  and  other  goods  esteemed  peiiiki' 
Ue,"  except  "  the  damage  happens  by  stranding  or  bilging,"  the  ship,  loaded  wdJi  * 
oafgo  coming  within  the  memorandum,  was  thrown  on  her  beam  ends,  whereby  tht 
seams  were  opened  and  water  admitted,  by  which  the  cargo  was  damaged.  But  ** 
plank  or  timber  was  broken.  It  was  held  that  this  was  not  bilging.  EUeiy  v.  M^* 
cImbU  Ids.  Co.  3  Pick.  46. 
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rt.Z.  Construction  of  the  Clauses  warranted  free  of  Acer' 
agt  under  5  per  CenLy  and  warranted  free  of  Average  un- 
derZper  Cent. 

S  320.  The  object  of  both  these  clauses  is  the  same,  viz.   Cooacnietioii  of 
^protect  the  Underwriter  against  trifling  claims :  the  former   iSntodfreeo?^ 
mprisiDg  articles  more  liable  to  sea  damage  than  the  gen-  S^Smt^aSd 
al  cargo,  though  not  so  perishable  as  those  which,  in  the  warranted  five 
"St  clause,  are  warranted  free  of  all  average,  stipulates  der 3 percent 
at,  with  respect  to  them,  the  underwriter  shall  not  be  object  oftiiaie 
ible,  unless  the  loss  amounts  to  5  per   cent. :    the  latter      ""^ 
ame  provides  that,  with  regard  to  the  general  cargo,  the 
q>  and  freight,  he  shall  not  be  liable,  unless  the  loss  amounts 
I  3  per  cent,  (e) 

Upon  the  construction  of  these  clauses  many  questions  have  i.  How  the  le- 
isen,  which  may,  however,  all  be  comprised  under  two  2^  ©f  fiSTto 
meral  heads,  viz.  1.     How  is  the  required  amount  of  loss  **  ™*^®  "P* 

be  made  up  in  itself?    2.  Upon  what  value  is  it  to  be  cal- 
dated? 

*(1)  The  first  question  that  presents  itself  under  the  first      •  866 
»d  is  this,  can  successive  losses^  happening  at  different  times j  [J^Sr^T* 
I  added  together  so  as  to  make  the  underwriter  liable  if  their  m  at  different 
Igregate  amount  exceeds  5  per  cent  or  3  per  cent.  ?  may  be  IdSleS^ 

With  regard  to  freight  and  goods,  there  never  has  been  lCake*up\he  re- 
ny  doubt  that  the  true  rule  is  to  take  the  aggregate  amount  ^""*^  amount. 
(  the  whole  damage  occasioned  in  the  course  of  the  voy- 
age ;  on  the  ground,  that  until  the  end  of  the  voyage  it  is 
mpoesible  to  estimate  the  real  amount  of  damage  done  to 
thccargo.(/)i 

It  has  recently  been  decided,  both  in  this  country  and  in 
^  United  States,  that  the  rule  is  the  same  with  regard  to 

M  Tbe  aiticles  specified  in  the  9  per  erally  in  the  3  per  cent,  clause,  are  called 

*'*^draw  are  generally  called,  together  the  nonrtnumsrattd  articles, 

^thoie  in  the  first  clause,  enumerattd  (/)  Beneck^,  Pr.  of  Indem.  473.   Ster- 

;  the  **  ctktr  i^oodi  **  included  gen-  ens  on  Average,  228,  9th  ed. 


'  DoneQ  «.  Columbian  Ins.  Co.  2  Sumner,  386:  Brooks  v.  Oriental  Ins.  Co. 
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CoDstniction  of  the  skip  also,  so  that  if  the  aggregate  of  successive  losses  ex- 
ranged  fr^o?^  ceeds  3  per  cent,  the  underwriter  on  ship  is  liable,  (g*)  ^ 
r^S^ntllTnd      (2)  A  second  rule  is,  that  general  and  particular  average 
warranied  free  eannot  be  added  together  so  as  to  make  the  underwriter  fci- 

of  average  ua-       ,     .  -    ,     .  i       i_ 

der  3  per  cent    ble  if  their  aggregate  amount  exceeds  the  requisite  percent- 

(3.)  General       age.  (A) 

avenM^Dnot      But  with  regard  to  those  losses  already  mentioned,  wfaidi 
JeiSertomake  ®^®  ^"  ^^®  nature  of  general   average,  because  voluntarily 
npthe  amomit  incurred,  but  not  the  subjects  of  general  average  contribution, 
because  incurred  for  the  benefit  of  the  ship  only,  the  under- 
writer on  ship  is  liable,  although  they  do  not  amount  to  3  per 
cent,  (t) 
(3.)  Expcntes        (3)  ^  thjrd  rule  is,  ihat  expenses  incurred  far  samng  or 

incurred  in  sav-         ^    '  '  •*  •'  °    , 

ing  or  preserv-  preserving  the  cargo  and  freight  (such  as  warehouse  rent  m 
mH beadd^to  an   intermediate  port,  and    expenses  of  unloading  and  re- 
mafcTup  Se*re-  loading)  cannot  be  added  to  the  damage,  in  order  to  make  it  up 
quired  amount.  ^  ^^g  required  amount  {j);  for,  as  Mr.  Stevens  says,  th«c 
expenses  are  not  of  the  nature  of  a  losSj  but  are  charges  in- 
curred  to  preserve  and   bring  forward   the   property:  the 
clause  only  contemplates  a  loss,  and  that  such  loss  should 
867  ♦      ♦arise  from  an  accident,  {k)     If,  however,  the  loss,  independ- 
ently of  these  charges,  exceeds  the  limited  amount  of  per- 
centage, these  charges  themselves  must  be  paid  by  the  under- 
writer, whether  they  amount  to  3  per  cent,  or  not.  (/) 

(g)  Blackett  v.  Royal  Exch.  Comp.  2  Beneck6,  Pr.  of  Indem.  473.    2  PhiDilii 

C.  &  J.  244.    t  Donnell  v.  Columbian  Ins.  on  Ins.  503. 

Co.  2  Sumner,  368,  per  Mr.  J.  Story.  (j)  Sterena,  230,  9ih  ed.    BeneoU 

(A)  Stevens  on  Average,  232,  5ih  ed.  472. 

Beneck^,  Pr.  of  Indem.  472.    2  Phillips  (X)  Stevens,  230,  5th  ed. 

on  Ins.  499.  (0  Beneck^.  472     2  PhiDips  on  b» 

(t)  Stevens  on  Average,  229,  5th  ed.  498, 499. 


*  In  Brooks  v.  Oriental  Ins.  Co.  7  Pick.  259,  it  was  decided,  that,  where  a  fttsel 
sustained  a  damage  in  a  gale,  and  several  months  aAerwards  another  damage  bfitt* 
ning  foul  of  another  vesfiei,  these  two  distinct  losses  could  not  be  joined  tOfpetlMrV 
make  up  the  five  per  centi     See  the  remarks  on  this  case  in  Donnell  v.  ColuiDbitf 
Ins.  Co.  2  Sumner,  366,  377,  378.    By  the  Boston  policies  of  insurance  no  partial  k)* 
on  a  ship  under  five  per  cent,  is  to  be  borne  by  the  underwriters.    Assuming  that  a 
kMS,  sustained  by  the  ship  insured,  by  means  of  an  accidental  collision  with  a  fyitf^ 
vessel,  which  by  the  law  of  the  country  where  it  takes  place,  is  tobebonwiB^ 
apportioned  between  the  vessels,  as  being  by  inevitable  casualty,  must  be  taken  to  ^ 
a  partial  loss,  and  amounts  to  less  than  five  per  .cent. ;  yet  if  the  sum  apporti''^ 
upon  her,  on  account  of  the  injury  to  the  other  vessel,  together  with  her  own  1<^* 
exceeds  five  per  cent.,  the  underwriters  are  liable  for  the  whole  loss  borae  and  apF'''' 
tkmed  on  her.    Peters  v,  Warren  Ins.  Co.  1  Story,  C.  C.  463. 


t  any  erpetue.  "  "— 

il.  The  second  qnestJon  ii  upon  what  amount  is  the  n.  Hctwiim 
itage  to  he  calculated :  (1)  First,  it  is  a  rule  that  the  Er^HXd*" 
icm  is  limited  in  its  application  to  the  amount  ai  ritk  ^^nt  ^|^ 
Ott  poSejf  at  the  time  of  lou,  i.  e.,  if  it  amounts  tod  per  «J^i™"of 
vS  per  cent,  on  the  interest  then  on  board  it  is  sufficient, 
I  it  may  not  amount  to  5  or  3  per  cent,  on  the  interest 
[iWDtly  at  risk  under  the  policy.     This  is  established  by 

revolting  instance.  In  a  policy  on  a  slave  ship  the 
were  warranted  "  free  of  average  under  5  per  cent. 
B  from  insurrection :  "  An  insurrection  took  place  at  a 
rhen  there  were  only  forty-nine  slaves  on  board ;  seven 
killed  in  suppressing  it ;  It  was  held  that  the  under- 
I  were  liable,  this  being  a  loss  exceeding  5  per  cent,  of 
mber  on  board  when  it  took  place,  though  it  was  by  no 

6  per  cent,  of  the  number  that  ultimately  formed  the 
ete  cargo.  (»)  ' 

Upon  the  articles  enumerated  in  the  5  per  cent,  clause  iSildiJ^Ur 
insured  in  ktoss,  (as  it  is  often  the  case  with  hides,  flax,  J*"  peK«nug« 

&c.)  the  proportion  of  damage  is  calculated  upon  the  ihe  wholeqiuB- 

amount  of  each  specified  article  taken  separately,  i.  e.  enumenied  u^ 
nstrnction  of  the  memorandum  is  the  same  as  if  it  were  '*°'°  °°  '**'*'■ 
,ed  «  n(gw  free  of  averse  under  5  per  ceiU.,  tobacco      *  868 
"■  average  under  5  pa-  cent.,  hemp  free  of  average  under 
OEM/.,  and  aoonwiththerest  of  the  enumerated  articles. 

if  flax  and  hemp  be  insured  tc^etber,  valued  at 


!>    Purr    I  Run    U!i 
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Ckmstractioa  of  10002. :  let  the  aggregate  amount  of  damage  upon  both 
ranted  free  of  articles  be  100/.,  t.  6.  10  per  cent,  on  their  i/vhole  value  taken 
S^^BTccnu  Md  jointly  ;  yet,  unless  the  damage  on  each  amounts  to  5  per 
warranted  free   gg„t^  qJ  jtg  value  taken  Separately,  the  claim  can  be  made 

of  average  un-  ^  •" 

der  3  per  cent    good  only  on  the  One  on  which  it  exceeds  that  amount,  (o) 

(3.)  And  on  all      (3.)  Where,  however,  as  in  the  3  per  cent,  clause,  the  rest 

when  shipped     of  the  cargo.  Under  the  general  term  ^^  all  other  goods^^  is 

Sdcuiated  on     Warranted  free  of  average,  without  any  specific  enumeration 

TO-flASrwhen  ®^  distinct  classes,  it  is  obvious  that  the  same  rule  cannot 

«*c*»c^.of.     apply :  accordingly  the  practice  is  to  regard  the  whole  of  the 

•eparaieiy  val-    non-enumerated  articles  as  forming  together  one  mass  ofprth 

periyy  and  then  to  ccUciUaie  the  percentage  of  damage  on  their 

aggregate  value  (p) ;     unless,  indeed,  the  non-enumerated 

articles  have  been  separately  valued  in  the  policy :  for  then, 

such  separate  valuation  gives  a  distinct  basis  on  which  to 

compute  the  damage,  as,  e.  g.  if  coffee  is  valued  at  300^  and 

tea  at  3000/.  the  amount  of  damage  on  the  coffee  must  amount 

to  9/.  and  on  the  tea  to  90/.  in  order  to  make  the  underwriter 

liable:  if  it  were  11/.  on  the  coffee,  and  89/.  on  the  tea, 

he  would  be  liable  on  the  former  only,  and  not  on  the 

latter,  {q) 

(4.)  Where  (4.)  Where,  however,  large  quantities  of  the  same  descrip- 

merely  shipped      .  ^        •  ,  ,     ,  »  .    ,  T 

in  separate  tton  of  articles,  whether  enumerated  or  unenumeratedj  are  made 

out  sep^tle'  '  up  i^  separate  packages,  the  damage  must  amount  to  5  per 

^thoui  aiiy*^  Cent,  or  3  per  cent,  of  the  whole  aggregate  of  packages  of 

dause  as  to  the  same  class  of  £:oods,  and  cannot  be  calculated  upon  each 

paying  average  *  i 

on  each  pack-    separate  package. 

p^nuiffeof        Thus,  suppose  101  hogsheads  of  sugar,  or  101  bags  of 

ted  ^  ito*^    coffee,  to  be  insured  free  of  average,  the  former  under  6  per 

whoie.  cent,  the  latter  under  3  per  cent. :  suppose,  further,  five  of  the 

869  ♦      ^hogsheads,  or  three  of  the  bags,  to  be  so  damaged  as  whoUy 

unfit  for  use,  the  underwriter,  upon  the  strict  constructioa  of 

the  memorandum,  would  clearly  not  be  liable,  (r)    Of  course, 

if  the  five  hogsheads,  or  the  three  bags,  be  totally  washed 

out,  or  go  to  the  bottom  of  the  sea,  the  assured,  since  Davy  v. 

(o)  Stevens  on  Average,  2223,  5th  ed.  Conn.  Rep.  357,  there  cited.    •{  lot.  Co- 

2  Phillips  on  Ins.  504.  r.  Bland,  9  Dana,  143.  > 

ip)  2  PhiUipe  on  Ins.  506.  (r)  1  Magens,  7a   Stevens,  224,  Ab^ 

{q)  2  Phillips  on  Ins.>506,  and  the  case  Benecki,  474. 
of  t  Ocean  Ins.  Comp.  v.  Carrington,  3 


iced  iDto  the  poJicy  on  behalf  of  ihe  assured,  as  e.  g.  ^^  pecMouia. 
ly  average  on  each  tpedes,  at  though  teparaie  intereils 
'elf  insured :"  "  Th  pay  average  on  ten,  fifteen,  or  heenti/ 
ad»t  sueeeeUng  nvmiers,  as  if  Sfc^  as  before.    If  there 

munbers,  in  such  case  the  practice  is  to  disregard  the 
entirely,  and  to  pay  the  average  only  if  it  amount  to 
tokted  percentage  on  the  whole  qnantily.  {s)  To  meet 
w  where  manufactured  goods  are  shipped  in  bales  or 
;«■,  the  general  clause  inserted  is,  "  3b  pap  average 
A  padiage,  at  if  separate  interettt  teparaidy  nuur- 
► 

effect  of  these  clauses  is  to  make  the  andervritet 
in  many  cases  where  he  would  have  escaped  from  lia- 
altogether  upon  the  strict  construction  of  the  usual 
1  eUoses. 

IS,  let  1000/.  be  insnred  on  ten  cases  of  manufactured  Eflect  of  ibew 
valnedet  lOOZ.  each  case,  "  To  pay  average  on  each 
^at  of  geparale  interests  separately  insured : "  suppose 
'  the  cases  to  be  damaged  each  3  per  cent,  or  15/.  in 
b<rie:   then   compensation   may  be   claimed  from  the 
rwriters,  though,  without  the  clause,  the  loss  must  have      *  870 
ited  to  SO/,  in  order  to  make  them  liable,  (u) 
be  damage  exceeds  the  required  per  centage  on  the  ^^5^^^**" 

amount,  the  assured  may,  at  his  option,  calculate  the  quired  p«oeiiu 
itage  either  on  the  whole  amount  or  on  the  damaged  ^oieimoaiu 
K"'  IbeKpanla 

IB,  supposing,  on  the  same  data,  one  of  the  cases  to  i"**- 
wen  damaged  60  per  cent,  or  50/.  and  the  rest  to  ar- 
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Conrtnictioa  of  cent.  CD  the  whole  value.     The  reason  is,  that  this  clause, 
ranted  free  of     having  been  introduced  for  the  benefit  of  the  assured,  must 
S^pcr^ot.  and   ^®  construed  in  his  favor,  (v) 
^?f* -!i^!I^       Mr.  Stevens  says  that  the  insertion  of  these  clauses  is 

of  average  uq-  •' 

der3perceDt  so  much  a  matter  of  general  usage  whenever  goods  are  in- 
Liberal  con-      sured  direct  from  their  place  of  growth  or  manufacture,  that, 

struction  where  .       . 

these  clauses      cven  when  omitted,  the  policy  is  acted  upon  as  though  they 

are  not  inserted,   i     j  i  •    *      j        j    y    n 

had  been  mtroduced.  (w) 
The  premimn         jt  has  been  decided  in  the  United  States  that,  in  order  to 

andcosUofin-         ,      ,  ,      ,  ,  r  i  *•        n 

surance  are  in-   Calculate  Whether  the  percentage  of  loss  amounts  to  o  or  3 

value  on  which  per  Cent,  on  the  insurable  value  of  the  goods,  the  premium  is 

ot\on^^^§e    to  be  deducted  from  that  value  (x) :  ^  but  no  such  principle 

calculated.        appears  to  be  acted  upon  in  this  country  ;  on  the  contrary, 

the  rule  here  is  that  the  underwriter  is  liable  whenever  the 

loss  (under  the  limitations  already  pointed  out)  amounts  to 

5  per  cent,  or  3  per  cent,  on  the  value  in  the  policy,  or  on 

the  prime  cost  plus  the  premium  and  other  costs  of  insurance. 

If  the  percent-       Jt  appears  to  have  been  the  intention  of  those  by  wbcnn 

age  exceeds  the  *  *  <•  i 

required  the  clausc  was  first  introduced,  that  the  surplus  only  of  loss 

d^riier  is  Hal  above  the  51  or  3/.  per  cent,  should  be  paid  by  the  under- 
wh<Se  amount  Writer  :  the  practice,  however,  in  this  country,  has  uniformly 
^J°f»j?"<l  "^  been  that,  when  the  loss  exceeds  the  excepted  amount  of 

merely  for  the  '  /.  /.  n  / 

surplus.  ^percentage,  the  underwriter  is  liable  for  the  full  amount  of 

871  *      the  loss,  and  not  only  for  the  surplus,  (y) 


Sect.  II.   Warranties  to  be  free  of  Seizure  and  Confiscation 
in  Port  of  Discharge,  and  other  excepted  Risks. 

boftSTof^h^  ^  ^^^"  I^"*^^"g  ^^®  1^^^  w^^y  when  almost  all  the  ports  of 
ure  and  confis-  the  Baltic  were  in  a  state  of  occasional  hostility  to  this  country, 
of  discharge,      and  the  advcnturous  expeditions  to  those  seas  were  under- 

and  other  ex- 
cepted risks. 

Warranty  to  be       ^^"^  Hagedom  v,  Whitmore,  1  Stark,  wealth  Ins.  Co.  21  Pick.  468.    ParP*- 

free  of  seizure     1<^>    Stevens  on  Average,  226,  (kh  ed.  nam,  J.  ^ 

in  ships.              Beneck6,  Pr.  of  Indem.  476.  (y)  Stevens  on  Average,  227,  ah«i- 

{w)  Stevens  on  Average,  225,  5th  ed.  The  practice  is  the  same  in  the  Vtif^ 

(x)  t  Brooks  9.  Oriental  Ins.  Comp.  7  States.    2  Phillips  on  Ins.  510. 
Pick.  509.      {  See  Orrok  v,  Common- 


>  The  charge  of  a  survey  at  the  home  port  should  not  be  added  to  make  up  the  p^" 
oeAtage.    Brooks  v.  Oriental  Ins.  Co.  7  Pick.  270. 


uoitM  EMaleaa  cikdm  is  ireqncnur  uuerleil  in  Um  policy,  tbal  <■  Itw  iuur- 
M  be  uuwcrBble  Tor  anf  charge,  damtgr,  at  loss,  wliich  may  arise  in  coiue- 
■eimn  cr  detention  fbroroa  ■ccoiinl  of  illjcil  or  prohibited  [nde,  ortimdo 
oootntMnd  of  war."  Tbe  qiieilioa  ortbe  true  iolerpcetBlioa  of  uiia  cIbdm 
re  the  Supmne  Court  of  Ibe  Uoiled  Slatea  in  the  cue  of  Curingtoa  r.  Her- 
.  Co.  8  FMen,  496,  916,  S17,  Sia  It  ww  (here  held,  that  to  bring  Ihe  cue 
>  cfaBW,  M  an  exceptioa  la  tbe  liibih'iy  of  the  ioKiren,  it  it  not  neceaHiiT 
Amid  be  a  legal  or  jiutifiiUe  oiiue  of  mndemnatia»  ;  but  thai  it  ii  niA 
.  Ibeic  i>  a  legal  or  jiulifiable  caiise  of  teiiurt  and  Jelenihn  for  or  on 
fa  Boppoard  illicil  or  prohibiled  Irade.  If,  Ihemfore,  there  a  ■  ■einire  or 
tmi^fe  Diade  upon  a  muooBble  gronn  J,  such,  for  example,  u  if  Ibete 
JMuuiukd  nupicioa  of  luch, illicit  or  prohibited  Irade,  or  probable  came  to- 
tojtMtify  further  prooeedingi  and  inquiries,  that  would  be  ■  legal  aodjiuti- 
m  of  titan  and  detention  wilhia  Ilie  purview  of  ihe  clause.  Bradalreet  a. 
D*.  Co.  3  Sumner,  613  i  Hsgoun  d.  New  Eog.  Marine  Ins.  Co.  1  Siory,  C. 
S;  anle,  619,  in  note.  For  other  cates  in  which  tbis  point  baa  been  coniid- 
BigginsoD  v.  Pometoy,  11  Man.  104  ;  Church  t.  Hnbbsn,  2  Crancb,  1ST; 
IcUwaieLu.  Co.  3Serg.  bB-BS;  S.  C.  3  Waah.  C.  C.  137;  JohoMona. 
.Cainea,S9;  Mumford  t.  Phi£nii  Ids.  Co.  7  John.  449;  Fcancii  s.  Ocean 
Cowen,  404  ;  Cucullu  v.  Orleaoa  Int.  Co.  18  Harljn,  (Louii.)  11 ;  CucuUn 
Im.  Co.  S  Maitin,  <N.  S.)  464.  Where  bwialry  is  alio  innired  against, 
aael  ■*  Inat  Ihnn^h  the  bBrratroui  act  of  Ihe  mailer,  in  attempting  an  illicit 
amoggling  a  few  articlea  In  hli  poaeemion,  the  uuurenare  liable,  notwilh- 
hia  ehaie  agsinat  Olidl  trade.  Tbe  illicil  trade  muit  be  carried  on  by  the 
madl^  or  wKh  hia  knowledge  or  asnnt.  He  is  not  affected  by  the  sets  of 
r  cr  msrinen.  Amer.  Ina.  Ca  t.  Dunham,  IS  Wendell,  9 ;  S.  C.  13  Wend. 
!.SHan,42!;  Suckley  e.  Delafleld,  S  Ciinea,  Rep.  229 ;  3Kent,  (S(h  ed.) 
M.  See  Hsgoun  a.  N.  Eng.  Marina  Ins.  Co.  1  Story,  C.  C.  IS?  ;  Faudel 
:  Ik.  Co.  4  Serg.  &  Riwie,  39  ;  Cucullu  «.  Orieans.  Ina.  Co.  IB  Honin, 
II.  Uadertheexceplionof  all  riski  on  account  of  "trade  in  articles  contra- 
rar,"  if  tbe  whde  or  a  pan  of  tbe  goods  insured  are  articles  contraband  of 
a  loM  l^es  place  in  consequence,  the  maurets  are  not  tiable  for  such  loss, 
w.  Lodkiw,  S  John.  Cas.  4S1  ;  Loring  a.  Cniled  Ins.  Co.  S  John.  Ca&  174, 
leieepliDa  of  lbs  riik  of"  illicit  and  pnjhibiled  trade,"  as  well  as  of  trade 
I  eeairabuid  of  war,  relates  to  tbe  goods  iniured  In  tbe  policy,  and  not  to 
it  shipped  by  the  same  vessel.  Bownev.  Sbiw,  1  Gaines,  489;  Depeyilv 
r,  1  Cainea,  492.  By  trade  in  ibe  exception  re»pecling  illicil  trade,  &c.,  is 
>rly  implied  an  aclaal  buying  and  selling,  but  any  illk^l  act  ui  the  mansge- 
I  Bnadort  of  tbe  cntetpHae  on  account  of  which  the  properly  ia  serKd. 
Dl^wsnlut.  Co.3Waah.C.  C.127i  Andrews  e.  Bnx  Ins.  Co.  3  Masoo, 


876  OF  BXGSPTED  BISKS  AND  LOSSSS. 

Wairantiet  to        Various  cases  were  decided  on  the  construotion  of  these 

vae  and  conas-   clauses,  in  most  of  which  the  sole  question  was,  whether  the 

S^^SoSJK^     ship,  at  the  time  of  seizure,  was  in  that,  which,  with  reference 

^^A^J!^'     t^  ^^^  nature  of  the  risk,  and  the  whole  circunostances  of  the 

Wiiat  shall  bT  ^®®®'  could  fairly  be  regarded  as  her  port  ofdischargej  within 

taken  to  be  the  the  Contemplation  of  the  parties  to  the  policy.     The  courts, 

discharge  with-  as  the  nature  of  the  subject  required,  exercised  great  liberality 

S'the^wa^y.  of  construction  in  forming  a  judgment  on  this  point,  guiding 

themselves  rather  by  the  nature  of  the  risk  and  the  intention 

of  the  parties,  tlian  by  the  strict  and  legal  meaning  of  the 

term  port. 

Hence,  it  was  decided  by  Lord  Ellenborough,  that  if  a  ship, 
'^  warranted  free  from  capture  and  seizure  in  her  port  of  dis* 
charge,"  once  come  within  the  danger  of  capture  from  ihe 
land,  for  the  purpose  and  with  the  intention  of  discharging 
her  cargo,  she  should  be  considered  to  be  in  her  elected  port 
of  discharge  within  the  meaning  of  this  warranty  ;  and  this 
whether  she  come  to  an  anchor  in  an  open  roadstead  outside 
a  harbor,  the  same  being  a  place  where  ships  of  burden 
872*  ^usually  unload  (z) ;  or  lie  on  and  off  in  a  river  forming  the 
estuary  of  a  port,  waiting  for  intelligence  (a) ;  provided  in 
each  case,  that  this  be  done  for  the  purpose  and  with  a  design 
of  discharging  there ;  of  which  purpose  and  design  the  jury 
are  the  best,  and,  indeed,  only  proper  judges,  (b)  If,  on  the 
other  hand,  the  ship  be  moored,  not  only  outside  the  harboCi 
but  in  the  open  sea,  outside  the  roadstead,  in  which  ships 
usually  discharge  their  cargoes,  though  she  be  there  captured 

(«)  Dalgleitih  v.  Brooke,  15  East,  295,  (a)  Jarman  v.  Coape,  13  EuH,  M 

the  leading  case  on  the  subject  of  this  S.  C.  2  Camp.  613.                        ^ 

warranty.    Com  v.  Taylor,  3  Camp.  204.  (b)  Reyner  v,  Pearaoo,  4  Tkunt  682. 

Maydhew  v.  Scott,  ibid.  205,  overruling  Levin  v.  Newenham,  ibid.  722. 
Keyser  v.  Scott,  4  Taunt.  660. 


exception  of  the  risk  of  violating  a  blockade,  see  Radclifie  v.  United  Ins.  Co.  7  Joki* 
38 ;  8.  C.  9  John.  277  ;  Yeaton  v.  Fry,  5  Crancb,  335.  Notwithstanding  the  eie^' 
tion  of  the  risk  of  prohibited  trade,  if  goods,  specifically  described  in  the  poliey,i>* 
insured  from  a  port  where  the  exportation  of  them  is  universally  known  to  be  piak^ 
ited,  the  exception,  will  not  be  applicable  to  them.  Seton  v.  Delaware  Im.  OSi' 
Wash.  C.  C.  175.  A  policy  contained  the  exception  **  free  from  British  capCnrstf' 
detention."  An  interruption  of  the  voyage  by  British  blockade  was  held  to  be 
the  exception.    Wilson  v.  United  Ins.  Co.  14  John.  227. 
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Warranties  to  to  London,  and  "  warranted  free  from  capture  in  port,"  was 

ure  and  confia-  Captured  while  lying  at  anchoiroff  Ghoree,  in  the  river  Maes, 

S?  tosSi^  within  the  headlands  which  form  the  mouth  of  that  river,  the 

and  oiher  ex-  underwriters  were  held  liable,  (i)  ^ 

ceptednalca.  ^  ^ 


The  deciaratioa  Where  the  policy  contains  a  warranty  against  capture  in 
need  not  nega-  ship's  port  of  discharge,  it  is  not  necessary,  in  declaring  for 
•eisaro  waa  in  a  loss  by  seizurc,  to  negative  that  it  was  in  port ;  at  least, 
^^'  sucti  declaration  will  be  held  good  after  verdict,  (j) 

Where  perils  of      jf  a  ship  with  such  a  warranty  be  lost  under  such  circam- 

the  sea  are  the  ■  "^  .  . 

proximate  Stances,  that  the  proximate  cause  of  loss  is  perils  of  the  seas, 
ti^emiderwriter  though  she  be  also  capturcd  and  condemned,  the  underwriter 
by^Sfis^ira^  will  not  be  protected  by  the  warranty :  if,  on  the  other  hand, 
tLTSTtbo*^  although  she  may  have  been  severely  damaged  by  sea  perils, 
broogbt  abont     and  thereby  exposed  to  seizure,  yet,  if  the  capture  and  con- 

bytheperilsof     ,  ,.      •^.      V  •       .  ri  ^iT  j  •— 

theseasjisproz-  dcmnation  IS  the  proximate  cause  of  loss,  the  under wnter 
^*Sp^ure*and  will  be  discharged. 

oMidemnaUon.  Thus,  where  a  ship,  "  warranted  free  from  American  ctmr 
12  East,  648.  demnotion,''^  was  driven  upon  the  rocks,  and  much,  though 
bettla kS^  only  partially  damaged  in  trying  to  escape  by  night  out  of 
3^  the  port  of  New  York  from  an  American  embargo,  but  the 

next  day,  having  been  deserted  by  her  crew,  was  got  off  by 
874  *  *the  Americans  and  condemned  by  them  for  breach  of  the 
embargo,  the  underwriters  were  held  to  be  protected  from  a 
claim  for  total  loss  by  the  warranty  (k)  ;  but  where,  under  a 
policy  on  goods,  destined  for  the  South  American  republicans, 
and  "warranted  free  from  capture  and  seizure,"  the  ship 
was  totally  wrecked  on  the  sands  about  eight  or  nine  mileB 
from  her  port  of  destination,  and  the  goods  were  taken  from 
the  wreck  in  a  sea-damaged  state,  and  confiscated  under  the 
authority  of  the  Spanish  Royalists,  who  had  then  got  posses* 
sion  of  the  port,  it  was  held,  that  here  the  proximate  cause  of 

(•*)  Baring  v.  Vaax,  2  Camp.  541.  (i)  Livie  v.  Janaen,  12  East,  e4& 

(»  Rucker  v.  Green,  15  East,  288. 


>  See  Patrick  p.  Com.  Ins.  Co.  11  John.  9.  A  policy  on  goods  contained  the  daoff, 
**  no  risk  in  port  taken  but  sea  risk."  When  the  vessel  was  about  four  lesgueifioB 
her  port  of  destination,  and  two  leagues  from  land,  she  was  boankd  from  so  ansB^ 
launch  and  taken  into  port ;  and  the  goods  were  anerwards  sequestered.  Tbeh» 
was  held  to  be  by  capture  and  not  by  seizure  in  port.  Duval  v.  Commercial  l»  ^ 
10  John.  278.    See  Watson  v.  Marine  Ins.  Co.  7  John.  57. 
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I  the  perils  of  the  seas,  and,  therefore,  that  the  under-  Wammiet  to 
were  liable,  notwithstanding  the  warranty,  (l)^  ore  and  ooote- 

ire  a  ship,  warranted  "  free  of  capture  and  seizure,  and  ©? ^Jlj^iST 
laequences  thereof  in  her  port  of  loading,"  in  order  to  *°if!?!S 
Mich  seizure  r^n  to  sea  before  she  was  properly  loaded,  5^^ 


in  consequence,  obliged  to  put  into  port  out  of  the  Koyai  Ezch. 
of  the  voyage  insured,  it  was  held  that  the  under-  4  Camp^^itf. 
I,  under  this  policy,  were  not  liable  (m) ;  but  where  the 
of  the  same  ship  was  insured  by  a  policy  which  did 
itain  this  warranty,  it  was  held  that  they  were  liable 
same  loss,  (n) 
customary  at  Lloyd's  to  insure  live  stock  with  a  '^  war-  Warranty  to  ba 

0  be  free  from  mortality  and  jettison  ;  "  and,  in  practice  i^ana  jettina. 
rriters  so  insuring  are  not  considered  liable  for  any  loss 

;  from  mortality  or  death  of  cattle,  where  the  ship 
safe,  but  only  where  the  ship  is  lost  and  the  animals 
>wned. 

1  usage,  though  undoubtedly  established  at  Lloyd's, 
en  determined  to  be  only  legally  binding  upon  those 
an  be  shown  cognizant  of  it,  either  in  fact,  or  pre- 
vely  from  residence  in  London  or  from  being  in  the 
\{  transacting  insurance  business  at  Lloyd's,  (o) 

irder  to  avoid  all  possibility  of  misconception,  it  would 
advisable  for  underwriters  on  live  stock  who  wish  thus      #  875 
it  their  liability,  to  warrant  themselves  free  from  all 
any  kind  on  the  animals  insured  if  the  ship  arrives 

have  already  seen  what  losses  will  and  what  will  not 
nidered  as  falling  within  the  exception  of  losses  by 
lUy.(p) 

iha  9.  Coffaett,  2  Bingb.  205.  9  (0)  Gabay  v.  Lloyd,  3  B.  &  Cr.  793 
)80.  5  Dowl.  de  Ryl.  541. 

'Bdnyv.Ro]ralExeh.A«.Comp.       \p)  Tatham  v,  Hudgsoa,  6  T.  Rep. 
246  656.     Lawrence  v,  Aberdein,  5  B.  & 

^Sdlly  9.  Goone,  4  Camp.  249.       Aid.  107.    Gabay  v.  lioyd,  3  B.  &  Cr. 

79a 


>  Bat  we  Banea  «.  Marylaod  Int.  Co.  5  Harr.  &  John.  139. 
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876  •  ♦CHAP.  IV. 

OF  GENERAL  AVBRAGE. 

In  the  three  preceding  chapters  we  have  considered  k 
as  covered  or  not  covered  by  the  policy :  in  the  two  whidi 
follow  under  the  head  of  general  and  perticalar  average,  we 
shall  have  to  consider  them  with  reference  to  their  prodacing 
cause  and  the  mode  of  their  compensation  :  in  treating  of 
total  and  partial  loss  we  shall  regard  them  with  reference  to 
the  amount  of  damage  sustained  by  the  thing  insured  and 
the  corresponding  extent  of  the  assured's  claim  upon  tbe 
underwriter. 

In  the  present  chapter  we  propose  to  treat  of  general 
average  under  the  following  heads :  — 

Sect.  I.  Principles  of  the  doctrine  of  general  average. 

Sect.  II.  General  average  losses  —  sacrifices  for  the  conunoD 
benefit. 

Sect.  III.  General  average  losses  —  extraordinary  expendi- 
tures for  the  common  benefit. 

Sect.  IV.  What  contributes  to  general  average. 

Sect.  V.  Principles  of  adjustment,  as  applied   to  diffisreot 
kinds  of  general  average  losses. 

Sect.  VI.  Mode  of  estimating  the  amount  of  loss  (on  the 
purposes  of  general  average  adjustment. 

Sect.  VII.  Mode  of  estimating  the   value  of  the  propertj 
saved  for  the  purposes  of  general  average  adjustment 

Sect.  VIII.  Of  foreign  adjustment. 

Sect.  IX.  Liability  of  owners  of  ship,  freight,  and  cargo,  for 
general  average  contribution. 

Sect.  X.  Liability  of  underwriters  '.a  respect  thereof. 


877  ♦         ♦Sect.  I.  Principles  of  the  Doctrine  of  General  Averagt 

SS^SSL^        §  323.  The  term  "  general  average  "  is  used  indiscrimlDate- 
genend  aver-     ly,  sometimes  to  denote  the  kind  of  loss  which  gives  a  di^ 
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0  ganeral  average  caniribuiion  and  sometimes  to  denote  such  Principles  or 
DOiUhMum  iiself:  in  order  to  avoid  confusion,  it  would  have  general  ten- 
been  better  to  use  the  term  general  average  loss^  when  speak-  '*^* 


ing  of  the  former j  and  general  average  conlrilnUionf  when  SmSImIh^ 
speaking  of  the  laUer.     All  losses  which  give  a  claim  to  gen-  ^^ 
eral  average  contribution,  may  be  divided  into  two  great  ^SmiTS^ 
cbsses —  !•  Those  which  arise  from  sacrifices  of  part  of  the  vided  into  two 
ship  or  part  of  the  cargo  purposely  made  in  order  to  save 
the  whole  adventure  from  perishing.    2.  Those  which  arise 
out  of  extraordinary  expenses  incurred  for  the  joint  benefit  of 
both  ship  and  cargo.^ 

Losses  of  the  first  class  are  those  which  are  alone  men- 
tioned in  the  text  of  that  Bhodian  Law  which  is  generally 
regarded  as  the  foundation  of  the  whole  doctrine  of  general 
average  (a)  :  ^  but  it  is  evident  that  expenses  incurred  by  the 
owner  of  part  of  the  adventure  for  the  joint  benefit  of  the 
whole  give  just  as  valid  a  claim  to  contribution  in  general 
average  as  any  other  species  of  loss  intentionally  incurred  for 
the  same  purpose  ;  and  they  have  been  accordngly  admitted 
o  give  such  a  claim  by  the  law  and  practice  of  all  maritime 
fates. 
The  only  distinction  between  these  two  classes  of  losses,  Practical  dis- 
in  the  principles  upon  which  they  are  contributed  for,  which,  tween  the  twa 
we  shall  see  in  the  sequel,  vary  in  the  two  cases :  and  up-' 
this  ground  it  becomes  of  practical  importance  to  bear  the 
tinction  in  mind. 

V>  general  average  loss,  therefore,  may  be  defined  to  be  '^  a  Definition  of 
arising  oui  of  extraordinary  sacrifices  made^  or  eoctra-  Swes.  ^^'*^ 
Unary  expenses  incurred^  for  the  joint  benefit  of  ship  and      '^  878 
u"  (b)  « 

TW  bere  text  of  that  law,  in  fact    so  ely  to  the  caae  of  jettison ;  "  jactos  (ao- 
t  extend  to  the  aacrifice  even  of   tus  levands  navis  gratis." 
f&t  tktpt  and  ia  confined  in  terma       {b)  Per  Lawrence  J.  in  Biridey  v,  Praa- 

greve,  1  Eaat,  228. 

•abject  ia  very  fully  diacotaed  in  Abbott,  Ship.  (6th  Am.  ed.)  473  to  511. 

b.  X.  to  which  the  reader  ia  reapectfolly  referred ;   and  also  to  3  Kent,  ((kh 

9  245. 

ibiaa  Ina.  Co.  v.  Ashley,  13  Peters,  (S.  C.)  3?7,  33a    Per  Story,  J. 

^aneellor  Kent  says, — **  deneral,  gross,  or  extraordinary  average,  meana  a 

I  made  by  all  parties  concerned,  towarda  a  loss  sustained  by  some  of  the 

nteieat,  lor  the  benefit  of  all ;  and  it  ia  called  general  or  gross  average, 

ila  upon  the  groas  amount  ofsbip,  cargo,  and  fireight.**    3  Kent,  (5th  ed.) 

Bok  V.  Cnwmnn wealth  Ina.  Co.  21  Pick.  470.    Per  Putnam,  J. 
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98S  OF  GENERAL  AVERAGE. 

Pnndpies  of  The  plainest  principles  of  equity  require  that  the  sacrifioa 

general  ave-      SO  Submitted  to  should  be  made  good  (sarciantur)  ;  and  the 

*???: expenses  incurred  be  repaid,  by  a  general  contribution  from 

genenffawage  ^^  thosc  benefited  by  either  the  one  or  the  other,  in  propoN 
contribution,      ^jon  to  the  value  of  the  property,  which  those  sacrifices  aod 
expenses  have  been  instrumental  in  saving,  (c)     Hence,  a 
J^JJJj^^^^JL^  general  average  contribution  may  be  defined  to  be  a  contri- 
contribution.      bution  by  all  parties  in  a  sea  adventure,  to  make  good  the  loss 
which  has  been  sustained  by  one  or  more  of  their  eo-^jubentur' 
erSffrom  sacrifices  made  or  expenses  incurred  for  the  general 
benefit,  (d) 
Adjustment  of        The  amount  paid  by  each  of  the  co-adventurers,  as  his  share 
S^'^d  il^bai-  of  the  contribution,  is  exactly  proportioned  to  the  value  of 
^JriteJr  ^       ^^  property,  as  finally  saved  by  the  sacrifice,  or  at  the  time 
it  was  benefited  by  the  expenditure ;  this  sum  is  ascertained 
in  most  cases  directly  after  the  ship's  arrival  at  her  port  of 
destination,  and  is  there  assessed  upon   each  of   the  oo- 
ad venturers,  who  are  in  law  primarily  liable  to  the  party  who 
has  suffered  by  the  loss :  if,  however,  they  are  insured,  they 
are  entitled  to  claim  from  their  underwriters  the  same  pro- 
portion of  the  sum  insured  in  the  policy,  as  the  amount  as- 
sessed upon  them  by  way  of  contribution,  bears  to  the  whole 
value  of  their  property,  as  saved  by  the  sacrifice,  (e)     In 
practice,  accordingly,  whenever  ship  or  goods  are  insured} 
general  average  losses,  when  their  amount  is  once  ascertain- 
ed, are  settled  by  the  underwriters.     The  process  by  which 
the  amount  of  damage  is  ascertained,  and  the  different  sains 
to  be  paid  in  contribution  for  it  are  assessed  upon  the  parties 
interested,  and  made  good  to  them  by  the  underwriters,  is 
called  the  adjustment  of  general  average. 

881  ♦  *§  324.     Having  thus  given  a  brief  sketch  of  the  doctrine 

nm^Mumst  ^^  general  average,  let  us  proceed  to  examine  it  more  in 
resoli  from  the    detail,  and  conunence  by  inquiring  into  the  characteristics 

act  of  man.  ^   *  i  j        ^  o 

of  those  losses  which  give  a  claim  to  general  average  contn- 
bution.  The  leading  characteristic  of  a  general  (as  distinct 
from  a  particular)  average  loss,  is,  that  it  is  the  inteotionfll 

(c)  .£qui8eimuin  enim  est  oommune    suas  aalvas  habuerint.     Dig.  lib*  ^' 
detrimentum  fieri  eonim,  qui  propter  amis-    tit.  2. 

•a*  res  aliorum,  coojseoati  sunt,  at  meroea       {d)  See  Steveu  oo  Average,  tSfkt^ 

(i)  1  Magena  am  Ins.  d5. 


■ 
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Temlt  of  the  act  of  man,  not  the  inevitable  result  of  the  PriBcipietor 
perils  insured  against ;  it  arises  from  damage  purposely  sub-  general  ave- 

milted  to,  or   directly  effected  by  the  agency  and  will  of  ^!^ 

man  *,  not  accidentally  caused  by  the  agency  of  the  winds  and 
waves.  (/)  ^ 

A  storm  arises :  the  ship  is  making  water  with  every  sea, 
or  is  drifting  in  npon  rocks  and  breakers,  and  in  imminent 
danger  of  being  lost :  if  goods  are  thrown  overboard  to  lighten 
her,  or  masts  cut  away  to  bring  her  up,  the  damage  so  sus- 
tained by  the  owner  of  the  goods  or  the  ship,  is  a  loss  which 
gives  them  a  daim  to  general  average  contribution ;  in  other 
words,  is  a  general  average  loss.  If,  under  similar  circum- 
stances, instead  of  being  thus  sacrificed  for  the  common  safe- 
ty, the  goods  are  washed  out  by  the  waves,  or  the  mast  snapt 
asonder  by  the  wind,  the  loss  falls  entirely  upon  the  party 
whose  property  vras  thus  damaged  ;  Jn  other  words,  is  a  par- 
ticular average  loss. 

In  order  to  entitle  the  party  sustaining  such  loss  to  a  gen-  ^?  '^'"if?? 
eral  average  contribution,  it  must  appear  to  have  been  incur-  the  benefit  ot' 
red  with  a  view  to  the  general  safety  of  the  whole  adventure  yentuie. 
(i.  e.  of  the  ship,  cargo  and  freight).     The  principle  of  the 
Rhodian  law  is,  ut  obanium  contribuHane  sarciaiur  quod  pro 
QHDOBun  datum  est.  (g)    The  loss,  which  is  to  entitle  one  of 
the  co-adventurers  to  a  contribution  from  a//,  must  be  suffer- 
ed for  the  sake  of  cUl ;   and  accordingly  we  find  that  the  sea 
kws  of  the  Middle  Ages  invariably  required  that  the  master, 
before  he  could  claim  a  general  average  contribution,  should 
iwear  that  the  sacrifice  was  made  to  save  the  -sAtp,  ihe  cargOy 
mi  Ike  Uves  and  liberties  of  the  crew.  (A) 

*So  it  has  been  held  in  this  country,  that  where  the  general       *  882 
ttfety  of  the  whole  adventure  is  not  imperilled,  a  loss  incur-  ^j^^etr 
Rd  for  the  safety  of  a  part  thereof  cannot  give  a  claim  to  Jj^^^^ 

not  imperiRedi 

if)  finerigcn,  chap.  xii.  aed  39.  voL  La^^of  Wisbuy,  art.  22.   Pardessus,  Lois  a  loss  incurred 

»■^».,•d.l827.  Mar.  vol.  i.  p.  476.   "Lespewonnea,  ctle  for  the  safety  of 

{g)  W^.Wb,iLiw.tiL2,t  1.  haver, et  tot  quant  a^i ha."  Conaolato del  l\^i^Z 

Ki  (4)  "Poor  aanfvtf  tears  corps,  Im  ne^f,  Mare,  c.  54,  of  the  original  Catalan.   Paiv  tribution. 

•^•4«e4s."    Jogeroens  d^Oleroo,  art.  dessus,  Lois  Mar.  vol.  ii.  p  104,  chap.  87,  Nesbilt  r. 

f-.        I  ^udona,  Lois  Mar.  vol.  i.  p.  328.  of  the  Italian  tranalatioD.  4  T  rIp^783. 
"Tfebeboldea  ihr  Liff,  Schifl;  und  Out** 

M        *^^<eim9.Wa»aalM.Co.  lStory,C.C.4d3;  3  Kent,  (dth  ed.)  232,233;  2 
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Principles  of      contribution  in  general  average.     Thus  where  a  mob  in  Ire- 
general  ave-      land  boarded  a  ship  partly  laden  with  corn,  and  would  not 

^!fl leave  her  till  they  had  compelled  the  captain  to  sell  them  the 

corn  at  a  certain  low  rate  ;  it  was  contended  on  the  part  of 
the  assured,  that,  as  the  captain  was  thus  obliged  to  let  the 
people  take  the  corn,  in  order  to  induce  them  to  spare  the  rest 
of  the  cargo  J  this  was  a  general  average  loss  ;  but  Lord  Ken- 
yon  held  that  this  was  not  so,  because  the  whole  advenlure  neih 
er  was  in  jeopardy :  for  the  persons  who  took  the  corn  intend- 
ed no  injury  to  the  ship,  or  any  other  part  of  the  cargo,  but 
the  corn,  (i)    Upon  the  same  principle  Mr.  Benecke  maintains 
that  if  the  master  of  a  neutral  ship  who  had  secretly  taken 
enemy's  goods  on  board,  should,  from  fear  of  having  these 
goods  confiscaiedy  slip  his  anchor  or  throw  those  particular 
goods  overboard,  neither  he  nor  the  owners  of  these  goods 
would  have  any  claim  to  contribution  upon  the  other  parties 
to  the  adventure,  because  such  sacrifice  was  made  not  to 
save  the  whole,  but  only  a  part.  (7)     In  the  same  way,  where 
expenditures  appear  to  have   been  made  not  for  the  joint 
benefit  of  both  ship  and  cargo,  but  for   the   benefit  either 
of  the  ship  alone,  or  of  the  cargo  alone,  they  can  give  no 
claim  to  general  average  contribution,  but  will  be  a  charge 
on  the  owner  of  the  particular  interest  benefited   thereby. 
Thus  as  we  shall  see  more  at  large  hereafter,  the  expenses 
of  making  a  port  of  distress^  in  order  to  refttj  are  a  general 
average  loss,  because  the  act  of  making  the  port  is  for  the 
common  benefit  both  of  the  ship  and  cargo,  (k)    But  the 
expenses  of  repairing  the  ship  after  the  port  is  once  entered, 
883  ♦      *ftiU  solely  upon  the  shipowner  himself,  for  whose  benefit 
alone  they  have  been  incurred.  (Z) 
The  general  The  general  safety  of  the  whole  adventure  must  also  be  the 

tiMr^^of  the  motive  for  the  sacrifice  ;  and  if  made  with  any  other  object, 
it  can  give  no  claim  to  a  general  average  contribution.  ThtKj 
where  the  captain  of  a  ship  which  was  just  on  the  point  of 
capture  threw  overboard  a  quantity  of  dollars,  not  to  save  lbs 
ship  and  cargo,  but  merely  to  prevent  the  dollars  from  faOxit 
into  the  enemy's  handsj  this  was  held  not  to  be  such  a  jettison 


(f)  Nesbitt  V.  LushingtoD,  5  T.  Rep.        (i)  See  post,  Sect  IIL  Art.  X 
"783.  (/)  SeejNMl,Seot.ULAita 

0)  Beneck^  Pr.  of  Indem.  223. 
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ts  could  entitle  the  owner  of  the  dollars  to  a  i^eneral  average  PriadBietof 
ooQtnbntion.  (m)  geii«^iifi 

It  bsft  also  been  laid  down  that  not  only  most  the  sacrifice  !!?!: 

be  mde  with  a  view  to  the  safety  of  the  whole  adventure,  Sr^fiTiSSSr' 
but  that  it  most  also  accomplish  that  object,  at  least  for  the  ^  avert^  by 

the  aacrifioe,  in 

time,  otherwise  it  can  give  no  claim  to  a  general  average  order  to  give  a 

contribation.  {n)  ^     It  is  quite  clear,  indeed,  that  if  both  ship  ^i^^f^ui- 

and  cargo  entirely  perish  in  spite  of  the  sacrifice,  so  that  ^"^^  ^ 

Dotbiag  of  either  pomes  to  the  hands  of  their  respective  owners, 

DO  contribution  whatever  is  due.     The  really  difficult  question 

arises  in  cases  where  the  ship  is  wrecked  by  the  agency  of 

the  very  peril  to  avert  which  the  sacrifice  was  made,  but  the 

goods  or  a  part  of  them  are  saved  :  in  such  cases,  does  that 

which  is  saved  contribute  for  that  which  has  been  sacrificed  ? 

The  question  is  one  of  great  nicety  and  some  doubt ;  for 

which  reason  it  has  been  thought  better  to  reserve  its  discua- 

sion  to  another  part  of  the  chapter  than  to  introdooe  it  here, 

where  the  object  is  to  enumerate  only  the  undoubted  requisites 

of  a  general  average  loas*  (o) 

It  is  an  undoubted  requisite  of  a  general  average  loss  that  The  io«  must 
it  shoold  have  been  incurred  under  the  pressure  of  a  real  and  uoder  the  pies- 
imminent  danger.     The  sacrifice  may  have  been  bond  fide  ^^^  ^Sk^I 
made  vfith  a  vi^w  to  the  general  safety  ;  but  it  can  give  no 
dUm  to  contribution  nnless  that  safety  shall  appear  ^o  have       •  884 
been  reaUy  endangered.    I  am  not  bound  to  make  good  to 


(«)  Botfar  «w  Wfldmn,  S  B.  *  Aid.  edition  (a.  d.  1844)  of  Chancellor  JKoit't 

3n.  Comm.  vol.  iii.  p.  234,  note  (c). 

(m)  See  the  authorities  coDectedi  and  (o)  Seejioit,  Sect.  V. 
it  leaah  givea  m  abcife,  im  the  laat 


Ko  hat  or  espaate  ii  to  be  considered  as  general  average,  and  so  ap|ilied  in 

up  a  loss,  mileaa,  in  the  first  place,  it^  was  intended  to  save  and  preserve  the 

property,  and  unless,  in  the  second  place,  it  succeeded  in  doing  so.    Wil- 

it.  Soiblk  Us.  Co.  8  Sumner,  510 ;  Scudder  v.  Eradfurd,  14  Pick.  13 ;  Whltter- 

1^  t.  Norris,  6  Mass.  125 ;  Nickeisoa  v.  Tyson,  8  Mass.  467 ;  Maggrath  9.  Chuick, 

ICuHB,  196;  Sanaom  a.  Ball,  4  Dallas,  4^ ;  Sims  v.  Gumey,  4  Binney,  SQA,    See 

inu  V.  Uaiied  Sutes  Bank,  4  Wharton,  301 ;  Walker  v.  U.  S.  Ins.  Co.  11  Serg. 

^        ^1-91.   Before  ooiitribiition  takes  place,  It  must  appear  that  the  goods  sacrificed 

"^        vcietbeprioe  of  safety  to  the  rest;  and  if  the  ship  be  lost,  notwithstanding  thesacri- 

'        itt,t!ieie  win  be  BO  ground  for  contribution,    i  Kent,  (9th  ed.)  234,  235;  Pothier, 

'       ^  ATvies,  n.  113.    There  is  no  contribution,  if,  at  the  time  of  sacrificing  the  cargo, 

t       te  vts  DO  possibility  of  saving  k.    Crockett  a.  Dodge,  12  Mame,  190.    8o  of  the 

YCHd  nm  ashore,  wben  there  Is  no  posaibiHty  of  saving  her.    Meeehv.  RofainaoB,  4 

t      ^"^^utoa,  300.    See  Walker  V.  Un.  a  Ins.  Co.  11  Serg.  de  R.  fil. 
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es  of  another  a  loss  he  has  intentionally  incurred,  with  a  view  to 
ATe-  my  benefit,  if  such  loss  was  one  which  a  man  of  ordinary 
firmness  and  sound  judgment  would  not,  under  the  circum- 
stances, have  submitted  to.  The  sacrifice  must  have  been  made 
under  the  urgent  pressure  of  some  real  and  immediately  impendr 
ing  danger^  and  must  have  been  resorted  to  as  the  solemeanscf 
escaping  destruction. 

'<  In  order  to  give  a  claim,"  says  Emerigon,  "  to  a  general 
average  contribution,  it  is  not  enough  that  a  jettison  has  been 
made :  that  measure  must  have  been  forced  upon  those  re- 
sorting to  it  by  the  fear  of  perishing,"  {par  la  crainte  de  perir,) 
"  A  panic  terror,"  says  the  same  great  writer, "  will  not  excuse 
the  captain  who  has  had  recourse  to  a  jettison  without  being 
forced  to  it  by  real  danger."  (p) 
nfioe         The  old  sea-laws  detail  with  great  minuteness  all  the  forms 
>  with-    which  ought  to  be  observed  by  the  captain  before  proceeding 
M  the     to  make  any  sacrifice  for  the  general  safety.  (9)     In  modem 
y  admit  times  Mr.  Stevens  gives  it  as  the  practical  rule  to  be  observed, 
where  the  case  admits  of  it,  that  the  master  should  consult  the 
most  experienced  of  the  crew  and  the  supercargo,  if  there  be 
one  on  board ;  and  then  make  as  minute  an  entry  in  his  log- 
book as  the  case  may  require,  and,  immediately  on  arriving 
at  the  first  port,  note,  and,  if  possible,  extend  his  protest  (r) 
It  is  obvious,  however,  that  in  those  cases  of  desperate  and 
urgent  danger,  which  allow  no  time  for  hesitation  and  discus- 
sion, no  greater  degree  of  deliberation  should  be  required 
than  may  be  necessary  to  rescue  the  measures  resorted  to 
from  the  reproach  of  rashness. 

"  The  rule  of  consulting  the  crew,"  says  Lord  Kenyon, 
^^  is  rather  founded  on  convenience,  and  to  avoid  dispute, 
•than  on  necessity."  (5)  "  A  consultation  with  the  officers," 
S«  remarks  Mr.  J.  Story,  "may  be  highly  proper,  in  cases 
which  admit  of  delay  and  deliberation  ;  but  if  the  propriety 
and  necessity  of  the  act  be  otherwise  sufficiently  made  out, 
there  is  an  end  of  the  substance  of  the  objection."  (t) 

{p)  Emerigon,  chap.  xiL  sect.  39,  vol.  original.    See  Pardeasus,  Lots  MaritJoei^ 

i.  pp.  587, 588,  cd.  1827.  vol.  ii.  pp.  104  - 112. 

(j)  Jugemens  d'Oieron,  art.  8,  9.    Par-        (r)  Stevens  on  Average,  29, 5ch  ed. 
de»us,  Lois  Marilimes,  voL  L  p.  328.        (#)  Birkley  ».  Presgrave,  1  Easl,2» 
Laws  of  Wisbuy,  art.  20, 21,  ibid.  p.  475.        (0  t  lo  Colonial  Ins.  Comp.  9,  AiMfi 

Consdalo  del  Mare,  art.  97, 109,  of  the  13  Peters  (S.  C.)  Rep.  343^  344. 
Italian  translation;  uaps.  54,  56,  of  the 
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In  fact,  as  Chancellor  Kent,  with  his  usual  felicity  of  style,  Principles  of 
has  stated  the  law  on  this  subject,  ''  consuUaUon  is  not  indu'  genonl 
pensoUe  previous  to  the  sacrifice.     A  case  of  imminent  danger  "^' 
will  not  permit  U  ;  but  it  must  appear  thai  Ike  act  occasum' 
ing  the  loss  W€u  the  effect  of  judgment  and  will;  and  there 
may  be  a  choice  of  perils  j  where  there  is  no  possibility  of 
safety,  (tc)  ^ 


It  remains  to  notice  another  principle,  of  great  importance  The 
in  determining  whether  a  loss  be  or  be  not  such  as  to  give  a  uosoytSSi^ 
claim  to  general  average  contribution,  viz.  that  no  such  claim  ^|5J?be^aa 
can  be  sustained  unless  the  sacrifices  and  expenditures  out  of  extraordinanr 
which  it  arises  were  of  an  extraordinary  nature ;  in  other 
words  unless  they  were  something  over  and  beyond  those 
ordinary  duties  and  ordinary  expenses  of  the  navigation  to 
which  the  shipowner  is  bound  by  the  nature  of  the  contract 
between  himself  and  the  freighter,  and  for  which  he  is  to  be 
remunerated  by  the  freight.  By  the  contract  of  affreight- 
ment,  the  shipowner  is  bound  to  do  all  that  is  requisite,  in  the 
ordinary  course  of  the  voyage,  for  the  safe  transport  of  the 
goods  to  their  port  of  delivery,  (v)  AU  expenses^  therefore^ 
ineurred,  and  all  ordinary  mancsuvres  rendered  necessary  for 
ike  purpose  of  so  transporting  the  goodsj  or  keeping  the  ship  m 
ajU  state  so  to  transport  them^  are  a  direct  consequence  of 
his  contract  with  the  freighters,  and  being  merely  within 
die  strict  scope  of  his  ordinary  duty  as  shipowner,  cannot 
entitle  him  to  any  recompense  but  that  which  was  his  con- 
lideration  for  undertaking  such  duty,  viz.  the  freight,  (w) 

*0n  this  principle  it  is  that  the  expenses  of  necessary  re-       *886 
pan  done  to  the  ship  in  a  port  of  distress,  and  the  wages  and 
ptovinons  of  the  crew  during  a  delay  for  that  purpose  are  not 

(«)  3 Enfi  Comm.  (Ah  ed.)  233.  **1oiite8  oet  mesures  sont  comprises  dans 

(t)  3  Ztae»  Caami.  (Ah  ed.)  908^  d  TobligmtioQ  de  transporter  la  cargajaon." 

*^  Comment  on  Elmerigon,  vol.  i.  p.  610, 

(•)  "Ea  eflet,"  my  Bonlay-Patjr,  ed.  1827.    See  also 2^hillip8 on  Ina.  77. 


*8ee8iD»9.  Goraey,  4  Binnejr,  513;  Abbott,  Ship.  (6th  Am.  ed.)  478, 477.  The 
■■toil  responsible  for  the  due  exercise  of  his  own  judgment  in  case  of  a  jettisoii. 
^kistke  aothority,  and  if  he  shows  a  necessity  for  the  sacrifice,  he  will  be  excused, 
?^*^  be  tbOowa  Uie  adrioe  of  his  crew  or  not  The  crew  of  a  vessel  are  not 
■•■ijul  to  make  a  jettasca  of  any  part  of  the  cargo,  even  in  a  case  of  distress,  with- 
^  <bi  Older  of  the  mMler.   TUi  is  the  feneral  rule,  without  referenoe  to  extreme 

*>>•*  The  NiBiiod,Wafa,Bep.  14,15. 
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Principjqiof      in  this  country  considered  a  fit  subject  of  general  average 
geii0na«v«-      contribution,  (x)^ 

"^' On  the  same  principle^  when  the  shipowner,  in  order  to 

^rdini^no-  ^^^  ^^^  ^^^P  ^^^^^  circumstances  of  danger,  resorts  to  haa> 
"^<^*  ardous  manceuvres  which  result  in  the  destruction  of  some 

part  of  the  ship  and  rigging ;  as  when,  for  instance,  he  car- 
ries away  sails,  or  springs  a  mast,  in  attempting,  under  a  press 
of  canvas,  to  escape  an  enemy  or  a  lee  shore,  this  has  been 
held  in  this  country,  and  also  in  France,  not  to  give  a  claim 
to  general  average  contribution  (^) ;  and  this  because  the 
mancBuvre  only  consisted  in  the  employment  of  the  ship's 
tackle  for  one  of  the  known  and  usual  pitrposes  ofnavigaiion^ 
and  therefore  fell  within  the  scope  of  those  ordinary  exer- 
tions to  which  the  ship  owner  is  bound  by  his  contract  with 
the  freighter. 

It  is,  of  course,  very  diflScult  to  practise  to  draw  the  line 
accurately  between  what  shall  be  considered  ordinary  and 
what  extraordinary  expenses  and  sacrifices :  the  following 
case  has  frequently  been  cited  as  a  good  instance  of  that  ex- 
traordinary kind  of  sacrifice  which  would  everywhere  be 
acknowledged  to  give  a  claim  to  general  average  contribu- 
tion. 
Sacrifice  of  The  captain  of  a  French  ship,  who  had  been  chased  aU 

nveiSupsmd^  day  by  an  enemy,  who  was  rapidly  gaining  on  him,  at 
miMmo^^.  nightfall  deliberately  launched  his  long  boat,  fitted  her  with  a 
mast  and  sail,  fixed  a  lantern  in  her  mast  head,  and  set  her 
adrift ;  at  the  same  time  he  hauled  down  the  shiph  lights 
and  altered  her  course.  The  long  boat,  followed  by  the 
enemy,  drifted  away  before  the  wind  and  was  lost :  the  shipii 
by  means  of  this  manceuvre,  escaped.  The  loss  of  the  boat 
under  these  circumstances  was  held  to  be  a  general  average 
887*  *loss,  having  been  an  extraordinary  sacrifice,  intendooally 
made  for  the  sake  of  saving  the  ship  and  cargo,  (z) 

(x)  See^Nut,  Sect.  III.  {z)  Emerigon,  chap.  xii.  sect  41,  vol* 

(y)   Covington  v.  Roberts,  2  Bos.  &    i.  p.  606,  ed.  1827. 

PuU.  N.  R.  378.    Boulay-Paty  on  Emi- 

rigon,  vol  i.  p.  610,  ed.  1827. 


>  Otherwise  as  to  wages  and  provisioius  in  some  of  the  Uiyied  Slates.    See/«i'» 
911,  and  in  note. 
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Upon   the  ^^rbole,  then,  it  appears,  that  before  a  party  in*  Pr»ei|te  of 

teredled  in  a  sea-venture  can  establish  his  claim  to  a  general  g«a«nl 

tverage  contribution,  he  must  show  that  the  loss  he  has  sus-  "^' 


tained  has  arisen,  not  from  any  accident,  but  from  some  —  ^•^l"^"**"<» 
(1.)  Intentional  sacrifice,  or  voluntary  expenditure,  (2.)  Pur- 
posely resorted  to  for  the  safety  of  the  whole  adventure,^ 
(3.)  Under  the  pressure  of  real  and  imminent  danger.  It 
miMt  also  appear,  (4.)  That  the  sacrifice  or  the  expenditure 
was  the  result  of  due  deliberation.;  (5.)  That  it  is  not  included 
in  those  ordinary  duties  and  expenses  of  the  navigation  which 
come  under  the  bead  of  wear  and  tear,  and  are  paid  out  of 
the  freight. 


Sect.  II.  General  Average  Losses.    Sacrifices  for  the  Commom 

Ben^. 

AaT.  1.  Sacr^ices  of  Part  of  the  Cargo  for  the  General 

Safely. 

§  325.  Having  ascertained  the  principles  on  which  all  General  ave- 
claims  to  general  average  contribution  are  founded,  the  next  ^ISrifiMfortbe 
step  is  to  enumerate  the  different  cases  in  which  these  claims  fiJ["^XBt5|^" 
may  be  made  good  ;  in  other  words,  to  specify  the  principal  ^ttt — — — 
instances  of  general  average  loss.  end  avenge 

All  general  average  losses  may,  as  already  indicated,  be 

divided  into  two  great  classes  :  1.  Sacrifices  of  part  of  the 

cargo,  or  of  part  of  the  ship,  for  the  joint  benefit  of  both  ; 

2.  ExPENDrruRES  incurred  with  the  same  object,  (a)      We 

^  begin  with  considering  those  losses  which  arise  out  of 

Mcr^Ecer  of  part  of  the  cargo^  and  take  first  the  case  of 

^jettison,  which  is  the  simplest  and  most  perfect  instance  of  a        *888 

general  average  loss.     Jettison  is  defined  in  the  Rhodian  law 

to  be  jactus  mercium  f actus  kvandcB  navis  gratia  (b) ,  a  heaving 

overboard  of  the  goods  in  order  to  save  the  ship.     It  is  the 

L         («)  Tbe  able  writer  oo  Marioe  Insur-    here   adopted  it  equhraleiit,  and  more 

\       ^^k M'Ciilloch's  Commercial  Dictioii-   simple. 

L      «!  ailcet  a  fourfold  divitton;  bat  that       (£)  Dig.  Ub.  ziv.  Ut.  2,  f.  1. 


\ 


\ 


>  It  miwl  alio  appear  that  it  was  suooeaaftil.    Ant€,  883»  note. 
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General  ave- 
rage loiBes  — 
•acrifioesfortbe 
comiDon  bene- 
fit—  Jettisons. 

Jettison. 

There  are  cer- 
tain goods 
whose  jettison 
gives  no  claim 
to  contribution. 

Such  as  deck 
goods. 


Unless  so  car> 
ried  bv  custom 
oftraue. 


most  perfect  example  of  a  general  average  losfs,  and  when 
made  intentionally,  for  the  sake  of  saving  the  whole  adven- 
ture from  imminent  danger  (c),  is  generally  admitted  as  giving 
a  claim  to  contribution. 

There  are,  indeed,  some  goods,  the  jettison  of  which  gives 
no  claim  to  contribution,  as  for  instance,  goods,  of  which 
there  is  no  bill  of  lading  {d)  ;  or  which  are  taken  on  board 
by  the  captain  contrary  to  the  charter-party.     But  the  most 
important  exception  is  that  of  goods  carried  on  deckj  which, 
as  they  tend  to  embarrass  the  navigation,  are  not  contributed 
for,  if  jettisoned  (e),^  unless  they  are  so  carried  according 
to  the  common  usage  and  course  of  trade  on  the  voyage  for 
which  they  are  shipped.  (/)     On  proof,  however,  of  such 
usage,  they  are  contributed  for,  if  jettisoned,  like  other  goods; 
and  no  notice  to  the  underwriters  of  the  existence  of  such 
custom  is  necessary  in  order  to  make  them  liable,  they  being 
bound  to  know  the  usage  of  the  particular  trade,  (g)     Thus, 
carboys  of  vitriol  (A),  timber  on  the  voyage  between  London 
and  Quebec  (t),  and  pigs  between  London  and  Waterford  (j)i 
have  been  contributed  for,  after  jettison,  though  carried  on 
deck,  an  usage  of  trade  being  proved,  in  each  case,  so  to 
carry  them." 


(f)  Not  otherwise  ;  see  Butler  v.  Wild- 
man,  3  B.  &  Aid.  396. 

{d)  Code  de  Commerce,  art.  420.  Pnis- 
■ian  Code,  §  1851.  Ordtnanzas  di  Bilbao, 
e.  21.  art.  7.  See  also  Baldasseroni,  tom. 
iv.  tit.  5,  f  36. 

(<)  Elmerigon,  chap.  xii.  sect.  42,  vol. 
L  p  623,  ed.  1827.  Beneck*,  Pr.  of  Indem. 
293.     Abbott  on  Shipping,  350,  6th  ed. 

(/)  Ross  V.  Thwaites,  Park,  23, 8th  ed. 
Backhouse  v.  Ripley,  ibid.  24.    Code  de 


Commerce,  art.  421.     Hamburgh  Ordi- 
nance, tit.  22,  art.  8. 

(sr)  Valin,  Comment,  on  Ord.  tiL^i 
Jet.  art.  13,  vol.  ii.  p.  532,  ed.  1829. 

(h)  Da  Costa  e.  Edmunds,  4  Ctn^ 
142.  ^  See  the  remarks  on  this  ctieii 
Taunton  Copper  Co.  v.  MercbanU  bi* 
Co.  22  Pick.  108,  113,  to  115.  ^ 

(f)  Gould  V.  Oliver,  4  Bingfa.  N.  C. 
135. 

(»  Milward  v.  Uibbert,  3  Q.  B.  120. 


1  Abbott,  Ship.  (6th  Am.  ed.)  481  to  490,  and  notes  ;  Lenox  o.  United  Ins.  COb) 
John.  Cas.  178;  Smith  v.  Wright,  1  Caines,  33  ;  3  Kent,  (5lh  ed  )  240;  Crocker* 
Her.  Ins.  Co.  Sup.  Jud.  Court,  SufT.  Mass.  (1839,)  cited  2  Phil.  Ins.  78 ;  Johofllotf. 
Crane,  Kerr,  (New  Bruns  )  Rep.  356.  It  is  otherwise  as  to  the  ship*s  boat  LnK 
9.  United  Ins.  Co.  3  John.  Cas.  178. 

s  Browne  V.  Comwell,  1  Root,  60.  But  in  Cram  v.  Aiken,  13  Maine,  229, ia* 
action  for  contribution  against  the  owners  of  a  vessel,  on  the  deck  of  which  the  pi*' 
tifl'*s  goods  had  been  shipped  according  to  the  uniform  usage  of  the  trade,  and  at  Ml 
freight,  it  was  held,  that  goods  thus  shipped  on  deck,  and  lost  by  jettison,  are  ooicitf-' 
tied  to  the  benefit  of  general  average.  The  same  substantially  had  been  iiKikB 
before,  in  Dodge  v.  Bartol,  5  QreenU  286.    See  Barber  «.  Brace,  3  Coon.  9;  AbMp 
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Where,  in  the  course  of  the  voyage,  in  order  to  save  a  ship  Genenl  «ve. 
torn  foundering,  ta  float  her  after  stranding,  or  to  enable  USSfiSfJlThe 
lnei  lo  make  a  port  of  distress,  part  of  the  cargo  is  put  into  commoo  imie- 
boats  and  lighters,  and  lost  before  reaching  the  shore,  such  Jettisons, 
ktt  gives  a  claim  to  general  average  contribution  (A) ;  for  it      *889 
»  regarded  as  though  it  were  a  jettison  {proinde  si  jaciura  Expomm  oc 
facta  essd)  (/),  being  an  intentional  exposure  of  the  goods  to  m^tennh 
imminent  and  extraordinary  risk,  with  a  view  to  the  ship's  SM^^^JdcT' 

•fety.  (m)  1  SS^ISSS: 

If,  however,  the  goods  be  thus  hazarded  in  the  ordinary  "tu^Mset. 
coarse  of  the  voyage,  and  not  in  order  to  rescue  the  ship  from  dona  in  die  or- 
any  extraordinary  or  impending  danger ;  as  where,  in  the  ^SiSSgL 
umal  course  of  the  navigation,  they  are  necessarily  sent  on  in  ^^' 
boats  or  lighters  from  the  ship  to  the  port  of  destination,  their 
loss  gives  no  claim  to  contribution,  (n) 

If,  in  the  case  first  supposed,  the  boat  employed  for  the 
purpose  of  taking  out  the  goods,  itself  belong  to  the  ship,  it 
most,  as  well  as  the  goods,  be  contributed  for,  if  lost  (o) 

If,  however,  in  the  same  case,  the  ship  and  rest  of  the  Nocontnba. 
cargo  be  lost,  no  contribution  is  made  in  respect  thereof  by  ^JIJju^  ^ 
the  goods  thus  exposed  for  the  general  welfare,  even  though  powdi  where 
they  themselves  arrive  safe  ;  for,  as  they  do  not  owe  their  are  kit.  ^'^'^ 
preservation  to  the  loss  of  the  ship,  they  cannot  be  liable  to 


(I)  Emengon,  chap.  xii.  sect.  41,  vol.  (n)  Vah'n,  tit.  des  Avariea^art.  0,  vol.  ii. 

L  f.  208,  ed.  1827.    Beneck6,  System  dea  p.  430,  ed.  1829.    Benecki,  Pr.  of  IndenL 

Aaecoiaoz,  vol  iv.  pp.  M,  SH,  ed.  1810.  178. 

Akbolt  CO  Shippiog,  428, 6th  ed.  (o)  EmerigOD,  chap.  xii.  sect.  41.  vol  i. 

(0  Dig.  lib.  ziv.  tit.  2.  f.  4.  p.  S69,  ed.  1827. 

(•)  BeDeck6,  Pr.  o€  Indem.  178. 


S^.  (6lh  Am.  ed.)  482  to  48S,  in  note ;  Hampton  «.  Brig  Thaddeus,  4  Martin,  (N. 
&)  99;  Wdcott  o.  Eagle  Ins.  Co.  4  Pick.  429.  These  cases  were  decided  before 
Md  9.  Oliver,  and  If  tlward  9.  Hibbert,  referred  to  in  the  text.  Mr.  Chancellor 
iMnys,  —  *' Goods  shipped  on  deck  contribute,  if  saved,  but  if  lost  by  jettison, 
iHr  SIS  not  entitled  to  the  benefit  of  general  average,  and  the  owner  of  the  goods 
■M  bear  the  toss  without  contribution  ;  for  they,  by  their  situation,  increase  the 
^Mkshy  of  the  navigation,  and  are  peculiarly  exposed  to  peril  Nor  is  the  carrier  in 
fctcsw  responsible  to  the  owner,  unless  the  goods  were  stowed  on  deck  without  the 
^■Mt  of  the  owner  or  a  general  custom  binding  the  owner,  and  then  he  would  be 
^SpsUe  with  the  kMa.**  3  Kent,  (dth  ed.)  240.  Most  of  the  cases,  above  referred 
%«edled  in  soppml  of  this  doctrine.  But  Milward  «.  Hibbert  had  not  appeared 
V^  ll  was  written.  GunM  a.  Oliver,  is  cited  by  the  learned  chancellor  in  hia  note. 
^  tHHeylyger  9.  N.Tofk  Fireman's  Ins.  Co.  llJohn.8S;  Lewis  v.  Willinms,  1 
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General  ave- 
rage locsea  — 
aacrifioesfortho 
commoQ  bene- 
fit.— 
Jettitona. 
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Oooda  ffivea  by 
wayofcompo- 
pontioo  to 
piratee,  &c. 


Dama^  done 
by  jettiaon. 


contribute  to  such  loss  (p) ;  neither,  in  case  the  ship  is  lost, 
but  the  cargo  or  a  portion  of  it  saved,  can  the  portico  so 
saved  be  liable  to  contribute  for  the  goods  transhipped,  (q) 

There  are  two  conflicting  decisions  ^  in  the  United  States 
npon  the  question,  whether,  if  the  goods  thus  exposed  are 
damaged,  or  jettisoned  in  their  transit  from  the  ship  to  the 
shore,  their  owners  can  claim  contribution  from  the  owners 
of  the  other  goods  similarly  exposed.  Mr.  Phillip^  thinks 
they  may,  and,  on  principle,  be  seems  to  be  right,  (r) 

*If  goods  be  voluntarily  and  without  fraud  given  up  to 
pirates,  &c.  by  way  of  composition,  the  loss  thence  arising  is 
a  general  average  loss ;  for  the  goods  in  such  case  are  as 
much  sacrificed  for  the  general  safety  as  though  they  were 
jettisoned,  (s)  If  forcibly  taken  by  pirates  or  plunderers,  it 
is,  of  course,  otherwise,  there  being  in  such  case  no  voluntary 
submission  to  loss,  (t) 

On  the  ground,  that  the  accessory  follows  its  principal,  all 
damage  necessarily  caused  to  other  goods,  or  to  the  ship  bjf 
the  jettison,  itself  gives  a  claim  to  general  contribution.  («) 
Thus,  if  holes  are  cut  in  the  ship  in  order  to  get  goods  or 
stores  out  for  the  sake  of  lightening  her  (o)  ;  or  if  goods, 
after  being  brought  up  on  deck,  in  order  that  other  less  valu- 
able goods  stowed  beneath  them,  may  be  jettisoned,  are 
themselves  washed  overboard  or  damaged  by  the  sea,  the 
loss  is,  in  both  cases,  a  general  average  loss,  (w)  So,  where 
water  is  thrown  down  a  ship's  hatches  to  extinguish  an  acci- 
dental fire,  and  other  goods  are  damaged  thereby,  (x)  ^ 


{p)  Code  de  Commerce,  art.  427.  Be- 
Deck«,  Pr.  of  Indem.  212,  2ia  Abbott 
on  ShippinfT}  428,  6th  ed.  See  also  the 
Guidon,  c.  5  art.  28.  "  Car  il  n*y  a  aveo 
qui  contribuer." 

(q)  Beneck^,  Pr.  of  Indem.  213. 

(f )  2  Phillips  on  Ins.  83-85. 

(«)  Hicks  V.  Paltngton,  Moore,  297. 
^  Abbott  Ship.  (6th  Am.  ed.)  477.  ^ 


(t)  Nesbitt  9.  Luahingtoa,  4  T.  B(P< 
783. 

(u)  Code  de  Commerce,  art.  400,  §  S> 
Emerigon,  chap.  xii.  sect.  41.  vol.  i  P* 
601,  ed.  1827.    2  PhiUips  on  Ins.  83- 

(r)  Beneck*,  Pr.  of  Indem.  177,  1* 
Stevens  on  Average,  12,  «kh  ed. 

(w)  Beneck^,  Pr.  of  Indem.  213^ 

(x)  Stevens  on  Average,  42,  «Wi  «^ 
Beneck^,  Pr.  of  Indem.  243. 


>  Lewis  V.  Williams,  1  Hall,  430,  deciding  in  the  affirmative,  and  Whitteridge^ 
Norris,  6  Mass.  125,  in  the  negative,  of  the  question  stated  in  the  text 

*  All  damage  immediately  arising  from  jettison,  or  other  act  of  necessity,  is  to  b| 
contributed  for,  though  it  happen  to  perishable  articles,  which  remain  in  speoifk 
Thua,  where,  in  cutting  away  the  mast,  it  splintered  below  the  partners,  and  made« 
opening  by  which  water  was  let  into  the  hold,  in  consequence  of  which  tJie  caifO^ 
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s  same  principle  the  freight,  which  but  for  the  jetti-  Genefai 

shipowner  would  have  received  for  the  goods  jetti-  Mcrifioes  tbr 

aiist  be  made  good  to  him  by  a  general  average  con-  ulnSt"^ 

U,  ^yj  1  JettiaoM. 


k  jettisoned  still  belong  to  their  former  owners,  and,  ^^-^  ^^ 
rered  firom  the  sea,  may  be  reclaimed  by  them  on  pay-  aooed. 
expenses  of  salvage.     Res  jacta  domini  manel  necJU  ^roKj^ti? 
15,  quia  pro  derelicio  non  kabetur.  {z)  •°"^ 


.  2.  Sale  of  Part  of  Cargo  for  the  Common  Ben^.        *  891 

6.  In  cases  o{  absolute  necessity,  when  the  master,  being  Sale  of  put  of 

reign  port,  has  no  other  means  whatsoever  of  raising  ^^fUT 

,  he  may,  as  we  have  already  seen,  sell  part  of  the 

for  the  purpose  of  procuring  funds. 

I  right  is  recognized  and  sanctioned  alike  by  the  earliest 

ost  recent  codes  of  maritime  law  (a),  and  by  the  juris- 

ice  of  our  own  country.  (6) 

uch  cases,  according  to  the  expression  of  Lord  Stowell,  Nature  of  the 

t>  transaclioii. 

rtion  of  the  cargo  is  abraded  for  the  common  benefit ; " 

e  transaction  is  considered  to  be  in  the  nature  of  a 

Isive  loan  from  the  owner  of  the  goods  so  sold  for  the 

I  of  all  concerned,  (c) 

en  such  sale  is  clearly  made  out  to  have  been  for  the  When  ii  gives  a 

*'  claim  to  geiie> 

i  beneftij  it  entitles  the  owner  of  the  goods  so  sold  to  m  ayera^ 
a  general  average  contribution  in  respect  of  the  loss  he 


enecW,  Pr.  of  Indem.  178.     2  ian  translatioo  ;  chap.  82,  in  the  original 

Ml  Ins.  91.  Catalan,  see  Pardessus,  Lois  Maritimes, 

ig.  lib.  JUT.  tit.  2,  f .  &   Emerigon,  vol.  ii.  p.  110.    See  also  the  Code  de 

L  sect.  40,  vol.  i.  p.  d06.  ed.  1827.  Commerce,  art.  234. 

» the  judgments  of  Oleron,  art.  (6)  See  the  famous  case  of  The  Gh«ti- 

iideasus,  Lois  Bfaritimes,  voL  i.  tudine,  3  Rob.  Adm.  Rep.  235. 

Laws  of  Wisbtiy,  art.  39,  cited  (c)  See  the  judgment  of  Lord  Ellen- 

a  Firdessas,  ibid.  p.  480.    The  borough  in  Powell  v.  Gudgeon,  S  Maole 

ledsl  Mnre,  cap.  105,  of  the  Ital-  &  Sel.  431. 


If  of  oorn,  was  damaged,  this  damage  was  considered  a  subject  of  oontribn- 
laggrath  «.  Church,  1  Caines,  214;  Saltus  v.  Ocean  Ins.  Co.  14  John.  138. 
in  case  of  oontribation  for  the  loss  of  the  ship  by  voluntary  stranding,  the 
itobeoootriUiledfor.    Colambiui  Ins.  Co.  v.  Ashby,  13  Peters,  (S.  C.) 

13# 
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Generti  ave-      has  Sustained  by  the  transaction,  just  as  though  the  goods  had 

sacrifice*  for      been  jettisoned,  (d)  ^ 

i^nefi^*!^ie       I"  ^^^^  ^^^  c®^  of  goods  SO  sold  for  the  general  benefit 

ofpartofoTgo.  bears  a  considerable  resemblance  to  the  case  of  jettison,  for, 
in  both  alike,  the  owner  is  deprived  of  his  property  for  the 
common  benefit,  and  to  him  it  must  be  immaterial  whether 
the  loss  arises  from  a  sacrifice  at  sea  or  on  shore,  (e) 

The  loss  arinog       If  indeed,  the  £:oods  are  sold  by  the  shipowner  merely  to 

out  of  such  ,    r  i_  r  .  .         y.i        .  .         u-  l 

Hale  gives  no  defray  the  expenses  ot  those  necessary  repairs  of  the  ship,  which 
?ributkm*^ere  ^e  himself  is  in  duly  bound  to  provide  by  the  very  contract 
f(tvted'u»*8u^  ^^  affreightment,  then,  upon  the  principles  already  developed, 
plytiieordinajy  the  loss  incurred  by  these  sales  cannot  be  made  ♦the  subject 

expenses  of  the  , 

voyage.  of  a  general  average  contribution,  but  must  he  made  good 

892  *  by  the  shipowner  alone,  to  the  owner  of  the  goods  so  sold. 
The  captain  is  bound  to  have  his  ship  in  a  navigable  state; 
and  if,  being  unable  to  raise  the  means  of  refitting  her,  he  is 
obliged  to  force  a  loan  fi'om  the  owners  of  the  goods  by  the 
sale  of  their  property,  he  must  himself  compensate  them  for 
the  loss  so  occasioned. 

Powell  ©.Ghid-       The  English  courts  have  proceeded  on  these  principles. 

Sei.  431.  '  Thus,  where  a  ship  was  forced  to  put  back  into  port  to 

repair  the  accidental  damage  done  to  her  by  a  storm,  and  the 
master,  having  no  other  means  of  raising  money,  sold  part  of 
the  cargo  to  defray  the  expense  of  the  repairs,  the  court  held, 
that  the  owners  of  the  goods  so  sold  could  not  recover  agaiiul 
their  underwriters  a  ratable  proportion  of  the  loss  they  had 
so  incurred,  but  must  make  their  claim  against  the  shipowner 
alone.  (/) 

wuson  *'  ^^'  where  the  captain  of  a  ship,  having  been  arrested  in  • 

3  Campb.  479.  foreign  port  for  the  necessary  repairs  of  his  ship  while  she  by 
there,  sold  part  of  the  cargo  in  order  to  procure  his  liberation* 
Lord  Ellenborough  held  that  the  sale  of  the  goods  under  tbei^ 
circumstances  was  not  a  sacrifice  for  the  ^om^  benefit  of  ^V 
and  cargo,  and  therefore  could  give  no  claim  to  a  geoem 

(</)  3  Kent's  Comm.  (5lh  ed.)  242.  (/)   Powell  v.  Gudgeon,  5  Mii*  * 

(a)   Per  Mr.  J.  Siory  in  the  case  of    Sel.  431.    S  P.  in  Sarquy  s.Hehsa.^ 
The  Ship  Packet,  3  Ma^n,  255.  Bingh.  131. 


>  Giles  «;.  Eagle  Ins.  Co  2  Metcalf,  140,  cited  post,  910,  in  note.    SeeOnt*'- 
Coromonwealth  Ins.  Co.  21  Pick.  469 ;  Depau  v.  Ocean  Ins.  Co.  5  Coweo,  63. 
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General  ave-      contribution  ;    the  goods  sold  are  considered  as  though  they 
sacrifices  for      bad  been  jettisoned,  and  are  made  good,  as  we  shall  pres- 
benS™™°^      enlly  have  occasion  to  remark,  upon  precisely  the  same  prin- 
ciples  of  contribution.^ 

Art.  3.  Sacrifices  of  the  Ship,  or  Part  thereof  ,  for  the  gen- 
eral Safely. 

Sacrifice  of  §  327.  If  part  of  the  ship  be   sacrificed  for  the  general 

Shijfw tto       safely,  it  is  contributed  for  in  general  average.  (/)     Thus, 

•  common  safety  ^masts  cut  away,  anchors  heaved  overboard,  cables  cut,  gaos 

general  average  and   ships'   stores  jettisoned   in    order    to  save    the  whole 

894  ♦      adventure,  are  everywhere  the  subjects  of  general  average 

contribution,  (m) 

If  masts  or  If  &  ui^^i  be   carried   overboard  by  the  wind,   it  is,  of 

S^snapfor^    coursc.  Only  a  particular  average  loss  ;    if,  however,  a  ma^ 

sprung  by  the     or  spar  be  snapt  or  sprung  by  the  wind,  and  left  hanging  in 

wards  cut  away  the  rigging,  SO  that  in  order  to  save  Hie  ship  a^id  cargo,  it  be- 
in  order  to  save  •     i     i      i      i  it. 

the  ship  and  comes  ucccssary  to  cut  away  entirely  both  the  mast  and  the 
ra^^average  ^^gg'"g>  ^"^  throw  both  overboard,  the  damage  caused  by 
"*■•  the  act  of  so  cutting  them  away  is  a  general  average  loss,  find  • 

is  to  be  contributed  for  to  the  extent  of  the  value  of  the  mast 
and  rigging,  as  they  lay  after  the  accident,  (n)  ^ 
Cables  cut  or  If  cables  are  ci</ or  anchors  abandoned,  in  order  to  avoid 
dSS^d^o^^oid  any  impending  peril,  as  for  the  purpose  of  putting  to  sea  in 
animpending  order  to  escape  a  lee  shore  in  a  gale  of  wind,  this  is  a  gen- 
eral average  loss,  (o) 
Cables  cut,  Ac.  Cables  cut  away  or  anchors  slipped  to  avoid  being  sepa- 
to  avoid  loss  of  rated  from  convoy  are  not  the  subject  of  general  average 

(/)  Emerigon,  chap.  zii.  sect.  41,  vol.  i.  Mason,  298.    Walker  v.  U.  S.  Iiis>Co> 

p.  606,  ed.  1827.  11  Serg.  &  Rawle,  61.  >. 

(m)  Code  de  conunerce,  art.  400,  )$  3,  (n)  Emerigon,  chap.  zii.  sect  41, Mi* 

4.    Hamburgh  Ord.  tit.  21,  art.  9,  No.  7.  p.  606,  ed.  1827.    Beneck6,  Pr.  of  Iwlea' 

Prussian  Code,§  1788.    Stevenson  Aver-  183.    Stevens  on  Average,  15, 5lhed.  3 

age,  13,  5tb  ed.     •<  3  Kent  (5th  ed.)  238.  Phillips  on  Ins.  81. 

Hennen  v.  Monro,   16  Martin,  (Louis.)  (o)  2  Phillips  on  Ins.  87.    1  MagcOi 

449.    Potter  v.  Prov.  Wash.  Ins.  Co.  4  345,  case  27. 


»  See  the  case  of  Giles  v.  Eagle  Ins.  Co.  2  Metcalf,  140,  cited  and  stated /oil,  W^ 
in  note ;  Orrok  v.  Common  weal  tJi  Ins.  Co.  21  Pick.  469. 
*  See  NiukersoQ  p.  Tyson,  8  Mass.  467. 
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ibution  in  this  country  (p)  though  they  are  so  on  the  Geneni  •▼•- 
inent,  (^)  •  SSficetfaT 

here  the  ship,  in  order  to  avoid  capture,  or  a  lee  shore,  {^^at"™**" 
s  anchor   in   a  foul  and  rocky  bottom  in  some  unusual  ix)«  incurred" 
«  of  anchorage,  and  the  cable   is  consequently   chafed  ^^/^'f^^!]i^'* 
ider  by  the  friction,  or  the  anchor  so  firmly  wedged  that  in  an  unuMua 
moot  be  weighed,  it  has  been  a  subject  of  great  discussion,  ciMmgv.^' 
H^ially  among  the  German  lawyers,  whether  the  damage 
\  occasioned  is  a  general  average  loss.     It  appears  that  in 
;tice  it  is  frequently  adjusted  as  such  (r)  ;  but  on  principle, 
lie  damage  thus  incurred  was  not  intended  or  anticipated 
the  result  of  the  act,  as  it  was  directly  caused  not  by  the       *  895 
Dcy  and  will  of  man,  but  by  the  force  of  the  elements,  it 
ht  not  to  be  considered  a  general  average  loss. 
r,  in  similar  circumstances,  the  ship  is  compelled  to  cut 
cable,  from  the  impossibility  of  weighing  the  anchor,  the 
tbence  arising  will,  it  seems,  be  either  general  or  particu- 
average,  according  to   circumstances :   if  cut  in  order 
'ely  to  enable  the  ship  to  pursue  her  voyage,  and  not  UU" 
the  pressure  of  any  urgent  perils  it  is  particular  average ; 
1  order  to  prevent  her  drifting  on  a  lee  shore,  or  to  avoid 
lure,  it  is  general  average :  the  reason  being,  that  in  the 
case  there  is,  and  in  the  first  there  is  not,  an  immediately 
lending  danger  to  justify  the  sacrifice,  (s) 

[f  any  part  of  the  ship  or  her  tackle  be  applied  for  the  ^^  ^^Qg 
nroon  benefit  to  some  purpose  different  from  its  ordinary  pnation  of  part 
\j  the  loss  thence  arising  is  a  general  average  loss  (^),  as  if  uckicPtoan 
irt  are  cut  up  to  construct  a  rudder,  or  sails  and  cordage  pJ^JI^^"*"'^ 
ed  to  stop  up  a  leak,  (u) 

Thus,  where,  in  order  to  prevent  a  ship  which  was  lashed 
the  head  of  a  harbor  pier  from  being  drifted  thence  by  the 
ry  of  a  storm,  and  sunk  on  the  bar  of  the  harbor,  the  mas- 
r  cot  the  cable  of  his  best  bower  anchor,  and  with  that 
isteaed  her  to  the  pier,  it  was  held  that  the  damage  thereby 


{f\  Stevena  oo  Average,  14,  flih  ed.  {»)    Beneck^,  Pr.  of  Indem.  191.     2 

(f)  Gmerijmi.  chap.  zii.  feet  41,  toI.  i.  Phillips  on  Ins.  82,  87. 

>*^  cd.  1827.     BaldaMerooi,  torn.  iv.  (0  Stevena  on  Average,  15.  Ah  ed. 

^^  («)  2  Phillipa  on  Ina.  88. 
^)  Wokrtt,  tit.  General  Avenife,  Na 
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General  ave-  done  to  the  cable  was  a  general  average  loss  (v) ;  and  the 
racrific^orthe  decision  was  the  same  in  a  case,  where  the  master,  impelled 
oommon  bene-    jjy  necessity,  cut  away  his  cable  from  the  anchor  to  act  as  a 

hawser,  (u?) 
Damage  done         If  with  a  view  to  the  general  safety  of  ship  and  cargo,  it 

to  one  ahip  in      ,         '  ,  ^  ,     /  ,  ,  ? 

order  to  aave  bccomes  necessary  to  damage  and  destroy  another  ship,  or 
ffenerJaverage  ^^y  P^^^  thereof,  the  loss  thereby  incurred  must,  it  seems,  be 
"*••  made  good  by  a  general  average  contribution.      Thus,  if  a 

number  of  ships  are  lashed  together,  and  one  takes  fire,  and 
the  crews  of  the  others  unite  in  scuttling  the  burning  ship  for 
896  *      the  ^safety  of  the  rest  the  loss  of  the  ship  so  sunk  is  said  to 
be  a  general  average  loss  to  which  all  those  saved  thereby 
must  contribute  {z)  ;  and  the  law  is  the  same  if  a  crew,  for 
the  safety  of  their  own  ship,  cut  the  cable  of  another.  Qf) 
Sails  let  go  to         Sails,  deliberately  let  go  in  order  to  right  a  vessel  when 
\^n'on  ter      ^^^  ^^  ^^  ^^^  beam  ends,  ought,  on  principle,  to  be  made 
a*di5m°t?coor  8°^^  ''^y  *  general  average  contribution ;  for  the  loss  of  the 
tribution.  gails  in  such  case   is   the  direct,  immediate,  and  intended 

result  of  extraordinary  sacrifice  made  for  the  general  safety 
as  the  only  means  of  escape  from  imminent  danger.  (2;) 
Saas  orqjan  But  if  sails  or  spars  be  carried  away  by  the  wind,  in  coo- 
boaid.  i^'^  sequence  of  crowding  sail  to  escape  an  enemy  or  a  lee  abore, 
MMofHae'do  ^^'®  *®  "^^  ^  general  average  loss  in  this  country.  A  tner- 
"^  '     chant  ship  had  struck  to  a  privateer,  which,  from  the  wind 

blowing  fresh,  was  unable  to  board  her :  the  merchantman, 
by  hoisting  an  extraordinary  press  of  sail,  escaped,  but,  into 
doing,  was  much  strained  and  injured,  and  carried  away  htf 
mainmast.  The  damage  thus  occasioned  was  held  not  to  be 
a  general  average  loss,  (a) 

The  Cour  Royale  of  Rennes,  in  the  year  1822,  came  to  the 
same  decision  in  France  with  regard  to  sails  carried  awayia 
attempting  to  escape  a  lee  shore.  Boulay-Paty  cites  bolk 
cases  with  approbation,  and  gives  the  true  reason  on  whid 
they  are  founded,  viz.,  that  these  manoeuvres  form  part  of 

(v)  Birkiey  v.  Prengrave,  1  East,  219.  (y)  2  Phillipe  on  Ins.  97. 

{to)  Maivbain  v.  Dutrey,  Select  Caaes  (x)  Mr.  Beneck^  accordingly  indi'' 

of  Evidence,  56.  this  among  general  average  loasei.  ff- 

(x)  Casaregia,  disc.  46.  No.  45.    Ordi-  of  Indem.  185. 

nanzas  di  Bilbao,  cup.  20.  art.  21.    See  (a)   Covington  v.   Roberts,  2  Bos.  ll 

also  Azuni,  Driiio  Marriiimo,  chap.  iii.  Pull.  N.  R.  37a 
art.  2.  vol.  ii.  p.  169.  ed.  1795. 
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jc  ordinary  exertions  to  which  the  shipowner  is  bound  by  General  ave- 

duty  to  the  freighters,  (b)  ^  M?rifi2Sft*tbe 

Open  the  same  principle  it  has  been  decided  in  England  gj<n"<»*»»- 

it  damage  done  to  the  ship  by  fighting  is  not  a  subject  of  Damage  done" 

ontribmion.     Thus,  where  a  merchantman  (carrying,  how-  KfJiJ^Pj^ 

er,  six  guns)   was  attacked  by  a  privateer,  and,  after  a  a  general  ave- 

illant  resistance,  beat  her  off,  but  had  two  of  her  men  killed,        #897 

reral  wounded,  and  received  besides  great  damage  from  the  xaylor  ©.  Cor^ 

emy's  shot,  and  expended  a  considerable  quantity  of  ammu-  ^^ 'oTknnt. 

ion,  the  court  held  that  neither  the  expense  incurred  in  Rep!  d09. 

ring  the  wounded  sailors,  nor  the  cost  of  repairing  the 

mage  so  received,  nor  the  waste  of  the  ammunition  so 

pended,  was  a  subject  of  general  average  contribution,  (c) 

lief  Justice  Gibbs  said,  ''  the   measure  of  resisting  the 

vateer  was  for  the  general  benefit,  but  it  was  no  part  of 

$   adventure.      No  particulai   part  of  the  property  was 

Inntarily  sacrificed  for  the  safety  of  the  rest  (d)  ;  the  loss 

I  where  the  chance  of  war  directed  it,  and  where,  therefore, 

point  of  justice,  it  ought  to  fall "  (e) :  at  Nisi  Prius  the 

ne  learned  judge  had  said,  ''  I  cannot  distinguish  this  from 

t  cB^e  of  a  ship   carrying  a   press  of  sail  to  escape  an 

emy."  (/) 

With  regard  to  a  ship  of  war,  indeed,  it  is  obvious,  that  the  Remaifa 

image  caused  by  fighting  is  no  more  than  an  ordinary  sea  *^ 

k,  —  a  loss  caused  by  the  perils  insured  against  in  the  usual 

id  ordinary  course  of  the  ship's  duty  as  an  armed  vessel  (g), 

id  not  an  extraordinary  measure  resorted  to  for  the  general 

snefit ;  but  with  regard  to  a  merchant  vessel  resorting  to  the 

casure  of  resisting  a  vessel  of  superior  power  as  a  desperate 

(1)  Boukay-Paty  on  Emerigoo,  vol  i.  to  crowd  sail  and  escape.    He,  in  fact, 

e^  1887.    There  ia  also  another  bazabded  his  sails  and  spars,  but  did  not 

why  anch  loaaes  sboald  not  be  sacbificb  them. 

aa  giving  the  party  who  auf-       (c)  Taylor  v.  Curtis,  6  Taunt.  OOa    2 

m  by  tbem  a  cl«im  to  general  average  Marsh.  Rep.  309.     S.  C.  4  Camp.  334. 

MribntJOD,  viz.  that  the  losa,  though  Holt's  N.  P.  192. 

Hkiof  fitm  the  noeaaure  adopted,  was       {d)  6  Taunt.  623. 

I  ito   foreaeen   and    intended   conae-       (<)  2  Marsh.  Rep.  p.  319. 

laae  at  the  time  it  waa  leaorted  to;       (/)  4  Camp.  325. 

IM  the  captain  intended  was,  not  to       (^)  Emerigon,  chap.  xii.  sect  41.  vol. 

Hry  away  hia  aaila  and  spaa,  hot  only  L  p.  610.  ed.  1827. 


OB 


9.  LoniaiaBa  State  Ina.  Co.  6  Martin,  (N.  S.)  629. 
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General  ave-      and  onlv  means  of  saving  both  ship  and  cargo  from  capture, 
•acrificeafortbe  the  loss  thence  arising  appears,  on  principle,  a  fair  subject 
common  bene-    j^^  general  average  contribution :  it  is  a  loss  which  is  the 
direct  and   anticipated  result  of  an  eziraordinary  measure 
resorted  to  as  the  only  means  of  saving  the  whole  adventure 
from  imminent  peril ;  and  ought  not,  it  should  seem,  to  be 
regarded  as  falling  within  the  scope  of  those  ordinary  duties 
of  the  navigation  to  which  the  owner  is  bound  by  his  contract 
with  the  freighter.  (A) 
898*  *Boats,  when  cut  away  from  the  ring-bolts,  or  other  usual 

L^  of  boats  fastenings,  and  heaved  overboard,  are  a  general  average 
claim  to  a  gen-  loss  {hh) ;  but  if  cut  away  when  lashed  from  the  quarters  or 
contribuUon.      Stem  davits,  it  seems  they  would  not  be  so,  unless  an  usage 

were  proved  in  the  trade  so  to  carry  them,  (i) 
Damagedone         Damage   donc  to   the   ship,  in   order  to   extinguish  the 
Mdertorave      Spontaneous  combustion  of  part  of  the  cargo,  has  been  heU, 
cwigo  from  fire,  ^^^^j^  jj^  France  and  America,  not  to  give  a  claim  to  contri- 
bution ;  as,  6.  g*.,  where  a  ship  was  scuttled,  in  order  to  extin- 
guish the  spontaneous  combustion  of  a  cargo  of  lime,  it  was 
held  that  the  damage  done  to  the  ship  gave  no  claim  to  con- 
tribution, on  the  ground  that  the  measure  was  resorted  to  fcr 
the  benefit  of  the  ship  only ;  for  as  to  the  cargo,  the  preserva- 
tion of  that  was  hopeless  in  any  case,  as,  if  the  ship  had  aol 
been  scuttled,  it  would  have  been  destroyed  by  fire,  and  upon 
her  being  scuttled  would  be  destroyed  by  water,  (j)^  , 

If,  however,  part  of  the  ship  be  intentionally  cut  away 
and  damaged,  in  order  to  come  at  or  extinguish  an  accidental 
fire,  which  threatens  the  destruction  both  of  ship  and  cargo^ 
there  can  be  no  doubt  that  such  damage  gives  a  claim  to 
contribution,  {k) 

(h)   Mr.    Stevens   admits   that  there  (hh)  Stevens  on  Average,  14.  Ah  ei 

should  be  a  di^tioction  made  between  the  Beneck6,  Pr.  of  Indem.  187. 

two  cases,  but  considers  that  even  in  the  (t)  Blackett  v.  Royal  Exch.  Caaip>  ^ 

case  of  a  merchant  ship  the  loss  so  in-  C.  &  J.  244.    See  also  f  Lenn<nE  «.  ^ 

curred  would  be  not  general,  but  particu-  ted  States  Ins.  Comp.  3  John.  Cue^  t^ 

lar  average,  (Essay  on  Average,  36.  d(h  (j)  Emerigon,  chap.  xji.  seel.  17,  viL^ 

ed.) ;  though  he  acluiowledges  that  many  p.  430.  ed.  1827.    f  Crockett  «.  Mi%^ '. 

well-informed  underwriters  think  it  should  Fairf.  [\Q  Maine,]  Rep.  190. 

be  general  average;  it  seems,  on  princi-  (A)    Stevens  on  Average,  49l  Ak^ 

pie,  that  they  are  right.  Beneck6,  Pr.  of  Indem.  243. 


>  See  Meech  v,  Robinson,  4  Wharton,  360. 
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rt.  4.   Voluntary  Stranding  for  the  General  Benefit.         Generd  ave- 

ragttloifet— 
^^^  sacrifices  for  the 

28.   Where  the  ship  is  voluntarily  run  ashore  to  avoid  ^"^o^oabeDo- 
Tt^  foundering,  or  shipwreck,  and  is  afterwards  recovered  -fbeloi"'^^ 
io  be  able  to  perform  her  voyage,^  the  loss  resulting  from  from  voluntary 
branding  is  to  be  made  good  by  general  average  contribu-  where  tf«  ship 
*    There  is  no  rule  more  clearly  established  than  this  by  ^i  off^^* 
iniform  course  of  maritime  law  and  usage.     Emerigon,  ^^'^  average 
with  his  usual  erudition  exhausts  all  the  learning  that 
Id  be  collected  on  the  subject  when  he  wrote,  thus  gives        *899 
esult  of  the  authorities  he  cites  (/) :   "  It  sometimes  hap- 
that,  in  order  to  escape  an  enemy,  or  to  avoid  ship- 
;k,  the  ship  is  intentionally  run  aground  in  what  appears 
;  the  least  dangerous  spot.     The  loss  thence  arising  is  a 
fal  average  loss,  because  its  object  was  the  general 
J.  (my 

\ie  rule  has  been  laid  down  in  the  same  way  by  Lord 
:erden  in  this  country  (n),  and  by  Chancellor  Kent  in  the 
ed  States  (o),  where  it  has  received  the  sanction  of  sev- 
decided  cases. 

r.  Stevens,  though  he  admits  all  authority  to  be  against 
maintains,  that  on  principle  this  should  not  be  a  general 


authorities  are— Coosdato  (it)   Abbott  on  Shipping,  349.  5th  ed. 

tie,  cap.  192,  19a  (that  is  ibe  l(Xhh  i  6th  Am.  ed.  490,  et  seq.  > 

ILPardessiu;  see  Lois  Maritimes,  (o)  tin  the  case  of  Bradhurst  v.  Co- 

pu  1S6.)    Roccus  de  Navibus,  note  lumbian  Ins.  Comp.  9  John.  Rep.  9.    See 

{Bi^a,  cap.  76i|  p.  317.    Casaregis,  also  the  other  cases  cited  in  2  Piiillips  on 

9.  No.  la     Disc.  46.  No.  61.  Ins.  pp.  110  - 114. 

Emerigon,  chap  xii.  sect.  13.  vol. 
KB.  600.  ed.  1827. 


i  to  this  point,  see  Rejrnolds  v.  Ocean  Ins.  Co.  22  Pick.  191,  cited  iio«t,  900, 

e. 

ipMilds  V.  Ocean  Ins.  Co.  22  Pick.  191 ;  3  Kent,  (5th  ed.)  239;   Abbott,  Ship. 

A.  ed.)  490,  in  note.    If  it  appears  that  the  ship  would  have  gone  ashore  at  all 

^  il  is  no  case  for  general  average.    Meech  v.  Robinson,  4  Wharton,  360 ;  ante^ 

I  Boce.    When  a  vesael  is  stranded,  and  part  of  the  cargo  is  taken  on  shore  and 

fed  to  tbe  place  of  destination  by  land,  the  vessel  is  aAerwards  recovered,  and 

parta  of  the  cargo  reshipped  and  carried  to  the  port  of  destination,  the  owners  of 

ifo  laaded  and  conveyed  by  land,  are  bound  to  contribute  to  the  extra  charges  and 

MS  inciifred  by  the  master,  after  the  landing  ofstuh  eargo^  as  general  average. 

lie  of  equity,  reciprocity,  and  equality,  requires  it.    Bevan  v.  Bank  of  United 

,4WbanoD,30L 

Kent,  (Ah  ed.)  233, 234, 239  ;  Sims  v.  Ghimey,  4  Binney,  513. 

>L.  H.  14 
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General  ave-  average  loss,  chiefly  on  the  ground  that  the  object  in  view  n 
racrifioesforthe  not  the  general  safety  of  the  whole  adventurej  but  only  the 
oMzunon  bene-    ^^^^^   ^f  ^j^^  ^^^^^    purchased  by  the  destruction  of  the 

ship,  (p) 

Mr.  Beneck^,  on  the  other  hand,  acknowledges,  that,  in 
every  case  but  one,  the  loss  arising  from  voluntary  stranding 
has  all  the  characteristics  of  a  general  average  loss — **  immi- 
nent danger,  voluntary  determination,  and  a  sacrifice  (9) :  ** 
but  in  the  excepted  case,  viz.  where  the  situation  of  the  ship  at 
the  time  of  the  loss  is  so  desperate  as  to  leave  no  aliemativej  be 
thinks  the  loss  is  not  properly  general  average,  because  iks 
stranding  was  inevitable^  and  therefore  not  voluntary. 

To  the  objection  of  Mr.  Stevens  it  is  a  sufficient  answer 
that  the  intention  is  not  to  destroy  the  ship,  but  to  place  both 
her  and  the  cargo  in  a  situation  of  less  peril,  and  that  the 
loss  is  therefore  voluntarily  incurred  for  the  common  benefit. 
900*  ♦The  objection  of  Mr.  Beneck6,  in  the  case  supposed  by 

him,  though  at  first  sight  plausible,  disappears  on  closer 
examination.  If,  indeed,  the  act  of  stranding  be  in  19 
degree  the  result  of  human  agency,  then,  of  course,  oM 
qucBstio  :  but  if  the  will  of  man  was  in  any,  even  the  lettt, 
degree  contributory  thereto,  that  is  all  which  is  required ;  and 
it  makes  no  diflerence  that  the  pressure  of  circumstances  wai 
such  as  to  prevent  that  will  from  being  reasonably  exerted, 
except  in  one  particular  way.  This  forced  volition  ("  volonta 
violentata  dall'  accidente  del  pericolo  ")  (r)  is  all  that  is  re- 
quired to  give  the  party  making  the  sacrifice  a  claim  to  con- 
tribution. Nothing  more  is  requisite  than  that  the  act  of 
man  should  have  cooperated  with  the  violence  of  the 
elements,  (s) 

(p)  Essay  on  Average,  34,  35.  5th  ed.  totle,  in  treating  of  the  qaestioa  of  fi«» 

(q)  Beneck6,  Pr.  of  Indem.  219.  will,  expressly  instances  jettisons  (lij  J» 

(r)  Targa,  as  cited  by  Emerigon,  chap,  tw?  jfii^iuaiy  ix^oXag)  as  failing  wt** 

xii.  sect  42.  vol.  i.  p.  588.  ed.  1827.  the  class  of  actions  that  ought  nAmft 

(*)  "  Que  le  fait  de  rborame  ait  con-  be  called  voluntary  than  involaniaiy,it^d 

euro  avec  le  cm  fortuit."     Emerigon,  cause,  although  no  one  would  Wtt* 

chap.  jtii.  sect  42.  vol  i.  p.  588.  ed.  1827.  them  unless  forced  by  ciroiiiDSlaiMM»r 

The  case,  in  fact,  exactly  falls  within  that  they  are  objects  of  choice  at  the  tin 

olaas  of  actions  which  the  scholastic  phi-  are  resolved  on,  and  the  neocMaiy 

toBophy  designated  as  mixed,  i.  e.  rather  taken  towarfs  carrying  them  into 

Tdantary  than  involuntary,  though  par-  are  acts  of  free  voUtion.    Ethics,  UK 

Iddng  of  the  nature  of  both.    Thus  Aris-  chap.  1. 
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the  rule  may  be  regarded  as  established  in  our  General  w 
cuicl  though  the  point  has  never  been  expressly  ftSrifioflsftrtiM 
>ur   courts,  there  can  be  little  doubt  that  they  J?™^  **»^ 
n   conformity  with  the  great  body  of  previous 
lat,  at  all  events,  where  the  ship  is  subsequently 
ter  a  voluntary  stranding,  so  as  to  be  able  to 
>yage,  the  loss  arising  therefrom  gives  a  claim  to 
erage  contribution.^ 

kowever,  the  ship  is  lost  in  consequence  of  the  Where  the  ship 
>at  the  cargo  savedj  does  that  which  is  so  saved  voluntary 
I  general  average  for  the  loss  of  the  ship  ?  tfa»omo 

question  on  which  there  has  been  a  great  diversity  Siri,ntStt^ 
among  legislators  and  jurists.  (()     The  Roman  ^^^ 
ed  generally  that  the  goods  saved  should  not  con-       *  901 
he  loss  of  the  ship.     Amissse  navis  damnum  col- 
lortio  non  sarciatur  per  eos  qui  merces  suas  nau- 
averint.  (u)     Voet,  however,  in  commenting  on 
t,  expressly  says,  ''  That  if  the  ship  be  voluntarily 
for  the  common  safety,  and  thus  has  perished^  the 
\  saved,  contribution  is  due."  (v) 
Bolato  del  Mare  (u^),  in  case  of  the  ship's  being 
rise)  by  the  voluntary  stranding,  provides  that  the 
I  shall  contribute  for  the  damage  done  to  the  ship. 
I  is  not  expressly  provided  for  by  the  other  me- 
aws. 
!ii  after  laying  down  the  general  doctrine  that  in 

Kaborate  aooount  of  the       (u)  Dig.  hl>.  ziv.  tit.  2.  f.  5. 
alioo  in  Pardenus,  Ixns       (v)  Voetius  ad  Pandect,  he,  at. 
.  p.  140,  and  vol  ii.  p.  21.        (w)  Cap.  192.  of  the  Italian  transla- 
tfodoction  to  the  Conao-    tion ;  cap.  150.  of  the  Catalan  original. 

Pardessua,  Lois  Maritimea,  vol.  ii.  p.  167. 


e  of  getting  off  a  ve«el  thus  voluntarily  stranded  or  run  on  shore  for 
Mfil  ia  a  subiect  of  general  average,  and  this  without  regard  to  the 
Iketlaer  the  vojrage  is  resumed,  or  the  cargo  again  taken  on  board  or 
».  Ooean  Ina.  Co.  22  Pick.  191.  So,  where  a  ship  was  accidentally 
•  few  milea  of  her  deftination,  and  by  labor  and  expense  waa  set 
1  cwmplrted  her  voyage,  the  whole  expenses  were  held  to  constitute  a 
to  be  contributed  for  by  the  property  saved  by  theoL  Bedford  Com. 
ow,  3  Pksk.  L  See  Giles  v.  Eagle  Ins.  Co.  2  Metcalf,  140,  cited  and 
kk  AOle.  In  regard  to  expenses  incurred  for  the  common  benefit,  the 
,  doctrine  is,  says  Mr.  Phillipa,  that  disbursements  for  the  conmioa 
leimbiined  in  general  average,  whether  the  ship  and  cargo  are  event- 
OL    3PluLIm.ll4;  Spaflbrdv.  Dodge,14Maa8.66iiN»ii,933. 
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General  ave-  case  of  voluntary  Stranding  the  goods  saved  contribute  for 
wchfiocsibrUM  the  damage  done  to  the  ship,  adds  to  it  this  limitation, "  Pro- 
^^miiioii bei^     vided  always  that  the  ship  shall  have  been  set  afloat  again; 

for  if  the  stranding  be  followed  by  the  wreck  of  the  ship,  it 
is  then  sauve  qui  peuL^^  (x) 

Bynkeri^hoek  disapproves  of  this  doctrine,  and  holds  that 
the  loss  of  the  ship,  like  the  loss  of  her  tackle,  is  a  general 
average  loss,  where  she  has  been  sacrificed  by  a  voluntary 
stranding  for  the  common  safety,  {y) 
Law  as  finally        The  question   has  frequently  been   before  the  American 
United  States     courts,  and  for  some  time  was  variously  decided  there,  until 
S^mnSa  Las.  ^^  ^®®  finally  Set  at  rest  by  the  judgment  of  Mr.  Justice 
Comp.^  AAr-   Story,  in  the  case  of  the  Columbian  Insurance  Company  v. 
ling,  13  Peters*   Ashby  (z),  in  which  that  very  distinguished  person,  after  ex* 
Repl^i.   ^      amining  all   the  learning  on  the  subject  from  the  Digest 
downwards,  decided  that  a  voluntary  stranding,  foUowed  by 
a  total  loss  of  the  ship,  but  with  a  saving  of  the  cargo,  con- 
stitutes,  when  designed  for  the  general  safety,  a  clear  case  of 
902*       general  average,  in  which  the  owners  of  the  ^'cargo  are  liajbk 
to  contribute  for  the  loss  incurred  by  the  ship  and  IreighL  (a) 
The  facts  of  the  case  were  these :  —  The  brig  Hope,  go- 
ing down   Chesapeake  Bay,  found  the  weather  too  bad  to 
proceed  to  sea,  and  bore  away  for  a  projecting  headland  in 
the  Bay,  called  Sewell's  Point,  where  she  anchored.    On  the 
second  and  following  day  the  gale  increased  in  violence ;  tlw 
brig  dragged  her  anchors  from  time  to  time,  till  finally  sbe 
struck  on  the  shoals,  and,  her  head  swinging  round,  brought 
her  broadside  to  the  wind  and  a  heavy  sea.     In  this  situation' 
the  captain,  finding  no  other  possible  chance  of  saving  tka 
ship  and  cargo,  and  preserving  the  lives  of  the  crew,  slippw 
his  cables  altogether,  and  ran  the  brig  ashore,  as  far  up  tkfi 

(z)  Emengon,  chap.  xii.  sect.  41.  vol.  Kent,  Comm.  (5ih  ed.)  239, DOte.   i^ 

i.  p.  600  ed.  1827.  '  bott,  Ship.  (6lh  Amer.    od.)  4«^  ■* 

(y)  Quaesiiones  Privali  Juris,  lib.  iv.  c.  Caze  p.  Reilly,  3  Wash.  C.  C.  2981  Wi 

22.  r.  Wain,  2  Sei^.  &  Rawie,  229.  W*f, 

(«)  1 13  Petere,  (S.  C.)  Rep.  331.  v.  U.  S.  Ins.  Co  11  Serg.  &  BtijMj, 

(a)  Chancellor  Kent,  who  as  a  judge  Scudder  v.  Bradford,  14  Pick.  IS.  H*^' 

had  elaborately  expressed  a  different  opin-  Safety  Ins.  Co.  p.  Cargo  of  ship  "  ^* 

|on  (in  the  ease  of  Bradhuret  v.  Colum-  Dist.  Ct.  South  Dist.  N.  Tofk,  A< 

bian  Ins.  Company,)  in  the  last  edition  of  Law  Rep.  361.    S.  C.  New  rock— i 

his  Commentaries,  states  the  law  to  have  Observer  for  1845,  p.  260.    2  Pil  ^ 

been  finally  settled  in  the  United  States*  101.     Meecb  v,  Robinson,  4  Wn^, 

by  the  judgment  of  Mr.  J.  Story.    See  3  360.  \ 


OV  GBNBaAL  AVXRAGB.  909 

ij  where,  after  the  storm,  she  was  left  high  Genmim- 
uid  there  was  no  possibility  of  getting  her  off.    The  ncrifioesibrtiie 
B  saved.     The  court  held  that  the  owners  of  the  ^"^  ^*»^ 

re  bound  to  contribute  to  the  owners  of  the  ship  and  ' 

r  the  loss  upon  both  interests  caused  by  the  strand- 

coarse  of  his  very  elaborate  judgment,  Mr.  J.  Story 
68  succinctly  the  grounds  of  his  decision :  — ''  The 
18  not  to  destroy  the  ship,  but  to  place  her  in  less 
KMBible,  as  well  as  the  cargo.  The  act  is  hazardous 
lip  and  cargo,  but  is  done  to  escape  from  a  more 
danger ;  it  is  done  for  the  common  safety ;  and  if 
ilion  of  the  cargo  is  accomplished  thereby,  it  is  diffi- 
lerceive  why,  because,  from  inevitable  calamity,  the 
188  exceeded  the  expectation  or  intention  of  the  par- 
whole  sacrifice  should  be  borne  by  the  shipowner, 
3  has  thereby  accomplished  the  safety  of  the  car- 
point  has  never  presented  itself  for  judicial  decision  *903 
>antry.  Should  it  arise,  the  principles  established  in 
;ment  just  referred  to  would,  no  doubt,  have  their 
;bt  in  determining  the  mind  of  the  court. 


'.  ni.  General  Average  Losses  —  Extraordinary 
Expenditures  for  the  common  Benefit. 

Having  enumerated  those  cases  of  general  average  General  tva- 
ch  arises  out  of  sacrifices,  we  will  now  proceed  to  !^^^!3imuy 
those  which  are  founded  on  EXPENDrruREs.  ?^PS??*^11!!!IL 

for  the  oommon 

5  have  seen  by  the  principles  already  developed  in  benefit. 


nd  section,  there  are  two  main  questions  to  be  asked  Prmcipiet  upon 

It  1..  1     >      which  expendi- 

to  asoertam  whether  any  given  expefuhture^  made  m  tures  give  a 
»c  of  the  voyage,  ought  to  give  a  claim  to  contribu-  ^JSii^**** 
general  average. 

M  it  of  an  extraordinary  nature  ?  In  other  words,  was 
lUBg  more  than  one  of  those  ordinary  disbursements 
oyage  which  are  necessary  for  keeping  the  ship  in  a 


ii  weD  worth  consulting  it,  will  find  the  judgment  of  Mr.  J.  Sttxy 

PmI  report.   Tboie,  however,  given  at  length  by  Mr.  Phillipa.    Ins.  vol* 

aonhenMUtofaorafeningto  ii  pp.  111-114. 

14  ♦ 
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General  ave-  proper  condition  to  transport  the  cargo,  and  which  the  owner 
:^^^  of  the  goods  has  therefore  a  right  to  demand  of  the  owner  of 
foMhe  co!!^oii  ^h®  ^'^^P'  without  being  called  on  to  contribute  towards  their 

^*^^^ payment  ? 

2.  Even  supposing  the  expenditure  to  have  been  of  an 
extraordinary  nature,  was  it  also  incurred  for  the  joint  boo* 
efit  of  both  ship  and  cargo  ? 

If  the  answer  to  both  these  questions  be  in  the  affirnoative, 
the  expenditure  ought,  on  principle,  to  be  made  good  to  tbe 
party  who  has  incurred  it  by  those  who  have  benefited  by 
it :  in  other  words,  should  be  regarded  as  a  general  average 
loss. 

If  the  answer  be  in  the  negative,  then  the  expenditure  will 
either  come  under  the  head  of  those  petty  averages  which  tbe 
shipowner  himself  must  bear  without  any  claim  on  his  under- 
writer, or  they  are  particular  average  losses,  which  fall  ulti- 
mately on  the  underwriter  on  the  ship,  or  on  freight.  ' 
904  •  *By  tbe  application  of  these  principles  we  may  ascertaia 

whether  any  given  expenditure  ought  to  give  a  claim  to 
compensation  in  general  average ;  and  wherever  practice  or 
positive  law  have  not  clearly  established  the  contrary,  these 
principles  must  be  the  sole  guide  of  decision. 


Art.  1.  Expenses  of  entering  or  quitting  a  Port  ofDistesSj 
to  refit,  and  of  dischargifig  and  reloading  Cargo  there. 

All  expenses  d  330.  From  these  principles  it  clearly  follows  that  where 

necessarily  ooa-         .  .     ,  •  ,  •  .       .  .       . 

nected  with  a  ship  has  either  cut  away  her  masts  or  riggmg,  or  has  beea 
torSfare**^  SO  damaged  by  a  storm,  that  it  is  necessary,  for  the  safety 
MS^whcTthe  ^^^  ^^  ^^^  ®^'P  ®"^  cargo,  to  put  into  some  port  out  of  the 
^unBge  jWch  course  of  the  voyage  insured  for  repairs,  all  the  expenses  »• 
ship  to  pat  in  separably  connected  with  the  act  of  first  putting  into  and 
either ofgeneral  afterwards  clearing  out  of  such  port  of  distress  give  tbe  ship* 
SSafavenST  owner  a  claim  to  a  general  average  contribution ;  and  tfcii 

upon  the  plain  ground  that  these  expenses  are  a  nccesffl 
consequence  of  an  extraordinary  measure  taken  for  tbe  fffi^ 
eral  preservation,  (c) 

Accordingly,  all  port  dues,  and  charges  of  all  sumspii' 

(c)  Beneck^  Pr.  of  Indem.  193.    Stevens  oo  Avettfc^  23}  (kh  ed. 
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Geneml  «ve-  and  of  the  coTgo,  that  it  may  be  preserved,  {j)  ^  It  most  be, 
eztnoidinaiy  however,  carefuUy  borne  in  mind,  that  it  is  only  when  these 
fo?S^J^^on  charges  are  necessarily  incwrredfor  the  sake  of  the  ship^  as  well 

^*^°"^ as  of  the  cargOy  that  they  can  be  allowed  to  give  a  claim  to 

contribution.  If  the  cargo  were  merely  unloaded,  in  order 
to  preserve  it,  in  cases  where  the  ship  might  have  been  equally 
well  repaired  without  its  removal,  the  expense  thus  caused 
would  not  constitute  a  general  average  claim,  {k)  ^ 

So,  the  charge  of  removing  the  ship's  stored,  after  the  cargo 
is  out  of  her  J  is  not  allowed  to  give  such  claim,  being  an 
expense  incurred  for  the  sake  of  the  ship  only.  (2) 

906  *      '^  Art.  2.  Expense  of  the  Repairs  actually  done  to  the  Shgf  in 

her  Port  of  Distress. 

Theoort^ittie      ^  332.  The  expenses  just  mentioned  are'  admitted  to  give 

•d^when'     a  claim  to  general  average  contribution,  quite  irrespective  of 

^tai  ^unage,  the  nature  of  the  damage  which  made  it  necessary  for  the  ihip 

SSm^^      to  put  in  for  repair,  upon  the  plain  principle  that  they  are  the 

tribution.  necessary  consequences  of  an  extraordinary  step  taken  for 

the  general  benefit :  it  is  manifest  that  the  same  prindpk 

does  not  apply  to  the  expense  of  the  repairs  themsdvesj  for  that 

expense  is  a  consequence,  not  of  the  putting  in  to  r^U^  but  of 

the  FOREGOING  LOSS.     Ou  principle,  therefore,  the  queation 

whether  the  expense  of  repairs  should  come  into  general 

average,  would  depend  entirely  on  the  nature  of  the  kA 

{j)  Stevens  on  Average,  21, 22,  5th  ed.  Beneck6,  Pr.  of  Indem.  193.    Hr.  Be> 

Accordingly  these  charges  were  allowed  neckd,  indeed,  seems  to  doabt  wbetltf 

in  the  case  of  The  Copenhagen,  1  Rob.  these  charges  ought  erer  to  ooms  ^ 

Adin.  Rep.  298.    In  Plummer  v.  Wildman,  general    average  ;    but  on   principie,  i 

Le  Blanc,  J.  says,  "  The  unloading  may  seems,  they  ought,  and  they  are  adoittei 

be  general  average  if  it  were  necessary  in  practice.    SeeaJsoSKentlsCoinaLCAk 

in  order  to  repair  the  ship."    3  Maule  &  ed.)  p.  239, 
Sel.  487.  (/)  StevenB  on  Average,  22. 

{k)   Stevens  on  Average,  guA  suprd. 


1  See  Barker  r.  Phoenix  Ins.  Co.  8  John.  307 ;  Bedford  Com.  Ins.  Co.  v  Mtti 
2  Pick.  1,  8;  Thornton  v.  U.  S.  Ins.  Co.  12  Maine,  150 ;  3  Kent,  (5th  ed.)  236;  Wal- 
den  V.  Le  Roy,  2  Caines,  Rep.  263 ;  Ins.  Co.  r.  Fitzhugh,  4  B.  Munroe,  160.  Bm  A* 
labor  and  board  of  the  master  and  crew,  in  relieving  a  vessel  cast  ashore  in  a  sWib 
are  not  the  subject  of  general  average,  or  chargeable  to  the  insurer.  GHIes  «.  ^^ 
Ins.  Co.  2  Metcalf,  140,  cited  jnm^,  910,  in  note. 

s  Ins.  Co.  V.  Fitzhugh,  4  B.  Munroe,  160. 
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Ddered  such  expense  necessary.    If  the  damage  to  Genend  «ve- 
ed  were  io  itself  a  general  average  loss,  the  cost  of  ^a^u)idii»^ 
it  might  be  so  too ;  but  the  cost  of  repairing  damage  f  ^'S^'SSSU 
U^  caused  to  the  ship  by  the  perils  of  the  sea,  can  ^°^^- 
I  principle,  give  a  claim  to  contribution,  for  to  pay 
of  such  repair  is  a  duty  imposed  on  the  captain  by 
contract  of  affreightment,  i/vbereby  he  has  pledged 
to  maintain  the  ship  in  a  fit  state  for  transporting  the 
its  place  of  destination ;  and  of  this  duty  the  shipper 
oods  has  a  right  to  demand  the  fuljEUment,  without 
ting  to  the  expense,  (m) 

dingly  we  find,  even  in  the  Digest  itself,  an  express  Authorities  on 
that  the  expense  of  such  repairs  can  give  no  claim       ^"*^ 
"al  average  (n) ;  and  the  greatest  of  all  writers  on 
^  law  lays  it  down,  without  any  limitation,  that  if  a 
3g  unable  to  keep  the  sea,  puts  into  port  in  order  to 
e  damage  done  to  her  by  a  storm,  the  expense  of  the 
themselves  ought  not  to  be  the  subject  of  general       *907 
Qpfitribution.  {o) 

nrprising,  indeed,  that  there  should  ever  have  been 
H  upon  a  matter  which  on  principle  is  so  plain,  as 
>WDer  of  the  ship  is  bound  to  keep  the  ship  in  repair, 
equently  to  repair  at  his  own  cost  all  damages  acci- 
done  to  her  in  the  course  of  the  voyage,  (p) 
3ubt  which  has  arisen  upon  the  point  in  this  country  Rule  suppoced 
5rica  seems  principally  to  have  been  caused  from  a  ^  bylpiummer 
tptioa  of  the  following  case  :  —  k  &  sd^ 

» in  the  prosecution  of  her  voyage  met  with  a  par- 
rerage  loss  by  fouling,  in  consequence  of  which  she 
j^  to  cut  away  pari  of  her  bowsprit  rigging  (a  gen- 
age  loss) ;  she  was  so  much  damaged  by  the  effects 
cident  and  the  cutting  away,  that  she  could  not  keep 
nor  pursue  her  voyage  without  repairs,  and  she 
gly  put  into  port  to  refit :  the  court  held,  that  the 
of  such  repairs  as  were  absolutely  necessary  io  enable 

wf'^mif,  Camment.  on  Eme-  that  the  owners  of  the  cargo  could  not  be 

.  p.  690.  ed.  1887.    Beneck^,  called  upon  to  make  good  to  the  ship- 

n.  IM.  owner  the  loss  so  incurred. 

ifau  juw.  th.  2,  f.  6.    The  case  (o)  Emerigon,  chap.  xii.  sect.  41,  \  6. 

,  ship,  boond  for  Ostia,  having  vol.  I  p.  606,  ed.  1827. 

(cd  bf  lempest,  pat  into  the  (j^)  Stevens  on  Average,  40,  Sth  ed. 

x>  to  refit;  it  was  decided 
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General  ave-     the  skip  to  pTosecute  her  voyage^  and  were  of  no  permanad 
^Sraordinary     6^71^  to  her^  might  come  into  general  average,  but  no 

f^^^^J!!!^  farther,  (q) 

^^^^'  Lord  EUenborough  in  this  case  said,  that  the  main  ques- 

tion to  be  considered  was,  not  so  much  the  nature  of  the 
accident  which  made  the  repairs  necessary,  as  "  whether  tbe 
effect  produced  was  such  as  to  incapacitate  the  ship  from 
further  prosecuting  her  voyage,  unless  she  returned  to  port 
and  removed  the  impediment ; "  —  "  as  far  as  removing  thii 
incapacity  is  concerned,  all  are  equally  benefited  by  it,  and 
therefore  it  seems  reasonable  that  all  should  contribute  to- 
wards the  expense  of  it ;  but  if  any  benefit  ultra  tbe  mere 
removal  of  the  incapacity  should  have  accrued  to  the  ship  by 
the  repairs  done,  inasmuch  as  this  will  redound  to  the  par- 
ticular benefit  of  the  shipowner  only,  it  will  not  come  under 
the  head  of  general  average."  (r) 
g()g«  *  From  these  expressions  of  Lord  EUenborough  it  was  not 

unfairly  inferred,  that  the  rule  established  by  Plummer  «. 
Wildman  was  this,  tiiai  the  expense  of  repairs  done  to  a  duf 
in  a  port  of  distress  j  in  as  far  as  they  are  no  more  than  jud 
sufficient  to  enable  the  ship  to  keep  the  sea  till  she  completes  her 
voyage  J  and  are  of  no  permanent  benefit  to  the  ship  tdira  Ad 
purpose^  give  a  claim  to  general  average  cofUribution^  qmk 
irrespective  of  the  nature  of  the  loss  which  induced  the  necessU) 
of  repairing. 

Accordingly  this  is  the  rule  now  adopted  on  the  subject  ii 
the  United  States  (^)  ^ :  it  is  evidently  opposed  to  the  geoeni 
principles  above  laid  down  ;  in  theory,  it  is  not  easy  to  ptf^ 
ceive  on  what  ground  the  necessity  of  the  repairs  should 
entitle  them  to  be  paid  for  in  general  average,  and  in  practice 
it  would  obviously  be  very  difficult  to  discover  any  kind  of 
repairs  which  would  not  be  of  some  benefit  to  the  ship.  (/) 

The  fteto  orthe      In  this  country,  in  fact,  the  case  of  Plummer  v.  Wildmai 

ease  of  Plum-  .^  ^  / 

mer  v.  wfld-      must  Cither  be  considered  to  be  overruled,  or,  at  all  evenly 

mandonot 

•upport  the  rale 

rapiWMd  to  be        (q)  Plummer  9.  Wildman,  3  Maule  &        (s)  3  Kent's  Comm.  (Sch  ed.)  S31  t\ 

founded  on  It.     gei.  482.  Phfllip*  on  Ina.  115. 

(r)  Ibid.  486, 487.  (0  Beneck6,  Pr.  of  Indem.  197.  t; 

Phillips  on  Ins.  115. 


I  Brooks  V.  Oriental  Ins.  Co.  7  Pick.  259, 267, 268,  follows  Plammer  v.  Wildaiiii; 
Saltos  9.  Com.  Ins.  Co.  10  John.  487. 
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>  be  an  authority  for  the  rule  thus  deduced  from  it :  the  Geomlm- 
of  the  case,  it  must  be  observed,  do  not  authorize  such  ^!S!L)iaiMi^ 
iference  ;  for  a  portion  of  the  damage  to  repair  which  the  S^S^SS!! 
had  put  into  port,  viz.  the  cutting  away  the  bowsprit  rig-  ^^^^^ 
;  was  undoubtedly  a  general  average  loss :  accordingly, 
I  more  recent  case.  Lord  Ellenborough  himself  refers  to 
ouner  v.  Wildman,  as  decided  on  the  ground  that  the  re- 

8  in  that  case  were  rendered  necessary  by  a  sacrifice  of 
'  of  ihe  ship  for  the  general  safety  ;  and  in  this  latter  case 
^nly  intimates,  that  the  expense  of  repairs  can  only  be  a 
sd  of  general  contribution  when  rendered  necessary  by  a 
rat  average  loss,  (u) 

he  facts  of  the  case  now  referred  to  are  as  follows :  —  the  Andtiie  tup- 

poted  rale  is 

sprit  bitts  of  a  ship,  then  under  courses,  and  beating  to  locoosistent 

•  «i>*  ri*i^  with  the  latter 

I  ward,  having  given  way  in  consequence  of  her  violent  case  of  Power 
ring  in  a  heavy  and  dangerous  sea,  the  master,  finding  it  Ii'ms^"^^ 
fleary  for  the  ship's  safety  so  to  do,  after  consultation  ^^^- 
h  his  officers,  put  into  port  to  refit.     The  expenses  of  re-      *  909 
ng  the  bowsprit,  together  with  the  wages  and  provisions  f^^tX^jord 
le  crew,  during  the  time  necessarily  occupied  in  the  re-  EUenboJough 
i,  were  claimed  as  the  subject  of  a  general  average  contri-  Whitmore,4M. 
>o :  Lord  Ellenborough  and  the  whole  court  held,  that 
ler  could  be  allowed,  (v) 

ord  Ellenborough,  in  giving  judgment  in  this  case,  says, 
inqualified  terms,  ^^that  general  average  must  lay  its 
dation  in  a  sacrifice  of  part  for  the  sake  of  the  rest ;  but 
was  no  sacrifice  of  any  part  by  the  master,  but  only  of 
ime  and  patience,  and  the  damage  incurred  was  by  the 
Boce  of  the  wind  and  weather."  (ir) 
his  language  of  his  lordship  is  certainly  inconsistent  with 
which  he  is  reported  to  have  employed  in  Plummer  v. 
Idman ;  and  the  rule  supposed  to  be  founded  on  that  case 
learly  irreconcilable  with  the  principles  upon  which  he 
ided  in  Power  v.  Whitmore.  This  latter  case,  indeed, 
ears  to  have  restored  the  law  in  England  upon  this  subject 
liat  which  on  principle  seems  the  true  rulcf  viz.  That  the 
m$e  of  repairs  rendered  necessary  by  particular  average 

9  sustained  by  the  ship  can  never  give  a  claim  to  a  general 

I  ^Dwcr  ».  Wlutiiiofe,  4  Manle  ft  («)  Power  v.  Whitmore,  4  Maiile  ft 
MIL  Sel.  141. 

(w)  Ibid.  149. 
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Geneni  tTe-  average  contribution^  but  thai  such  claim  can  only  be  sustained 
^mor^vf  when  the  damage  to  be  repaired  was  in  itself  a  general  averagt 
£«SS«.  loss,  (ma)  1 

benefit. 

Art.  3.   Wages  and  Provisions  of  Crew  during  Delay  for  iki 

Purpose  of  Repairs. 

Wages  and  pro-      &  333,  These  expenses  follow  the  same  rule  in  this  country 

visions  of  the  '  ,  r    .•  •         i  i  • 

crew  durinff  as  the  expenses  of  the  repairs  themselves ;  they  are  not 
are^nofin  this  brought  into  general  average  when  the  repairs  which  caode 
^nJwp^^   ^^^  delay  are  rendered    necessary  by   particular  average 

ticular  average,   losses,  {x) 

910*  *In  England,  in  fact,  these  expenses  can  give  a  daim 

neither  to  general  nor  to  particular  average,  but  fall  ex* 
clusively  upon  the  shipowner,  upon  the  principle  that  Be  n 
bound  by  the  very  contract  of  affreightment,  and  as  part  o^ 
the  consideration  for  which  freight  is  paid  him,  to  keeps 
competent  crew  on  board  from  the  commencement  to  the 
end  of  the  voyage,  {y)  The  labor  of  the  sailors,  says  Boolal- 
Paty,  while  the  ship  is  repairing,  and  their  wages  and  pro* 
visions  while  so  occupied,  form  part  of  those  expenses  and 

{ww)  Heaeckd,  Pr.  of  Indem.  196  -  IdS.  209.    Plummer  v.  Wildman,  3  llaab  * 

If  indeed  the  expense  of  repairs  is  much  Sel.  482.    Power  e.  Whitmore,  4  Vsih 

higher  at  the  portof  distress  than  it  would  &  Sel.  141,  in  all  which  these  dmgtt 

be  elsewhere,  and  the  ship  in  consequence  were  claimed  in  general  awnige  aid  db* 

would  not  have  gone  in  to  repair  but  for  allowed. 

M«  #a^o/fA«<»r^,  it  seems,  tliat  in  such  (y)   See  Lateward  v.  Curling,  FiA 

case  the  surplus  cost  of  the  repairs  might  115,  8th  ed.    Eden  v.  Poole,  ibid.  Bohrt' 

be  admitted  to  give  a  claim  to  contribution,  son  v.  Ewer,  1  T.  Rep.  132,  cooSnatBi^ 

3  Kent's  Coram.  (5th  ed,)  236.  the  recent  case  of  De  Vauz  v.  SalfiM 

(c)  See  Jackson  v.  Chamock,  8  T  Rep  4  Ad.  &  Ell.  420. 


»  Padelford  r.  Boardman,  4  Mass.  548.    In  reference  to  the  cases  of  PlooBiir  ^ 
Wildman,  and  Power  r.  Whitmore,  Mr.  Chancellor  Kent  says,  the  lesult  ofttMSi 
sioQS  **  is,  that  where  the  general  safety  requires  a  ship  to  go  into  port  to  refit,  t^i 
son  of  some  peril,  the  wages  and  provisions  of  the  crew  during  the  detentioa  M 
the  subject  uf  general  average ;   but  the  other  necessary  expenses  of  going  inioj 
and  of  preparing  f<fr  the  refitting  the  ship,  by  unloading,  warehousing,  aad 
the  cargo,  are  general  average.    The  costs  of  the  repairs,  so  far  as  they 
ship  alone  as  a  benefit,  and  would  have  been  necessary  in  that  port,  00  i 
ship  alone,  are  not  average.    Yet,  if  the  expense  of  the  repairs  would  noC  bMe 
incurred  but  for  the  benefit  of  the  cargo,  and  might  have  been  deferred  withi 
the  ship,  to  a  less  costly  port,  such  extra  expense  is  general  average."    3  Ktfli 
ed.)  235,  236.    See  also  the  remarks  upon  these  cases,  in  Abbott,  Ship.  (6th  A»< 
494  to  499,  and  498,  in  note. 
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lions  to  Mrhich  the  shipowner  is  bound  by  the  relation  in  General  ave- 

:h  he  stands  to  the  owner  of  the  goods,  (z)  l^otdmnj 

I  one  English  case,  indeed,  where  a  ship  put  in  to  refit,  ^'^^^^ 

xmsequence   of  a  particular  average  loss,  and  the  crew  ^^^^^ 


ooounoii 


«  discharged  immediately  on  her  entering  the  port  of  S^JBSSL^* 

Teas,  but  afterwards  hired  by  the  master,  to  work  at  the  seems  opposed 

airs,  not  as  sailors^  but  as  common  laborers,  it  was  held 

t  their  wages  and  provisions  during  the  delay  to  refit  might 

brought  into  general  average,  (a)  ^ 

Phe  court,  however,  put  their  decision  entirely  on  the  EzpUuned. 

und  that  the  men  had  been  discharged  on  making  the 

t,  and  were  afterwards  employed,  not  as  sailors,  but  as 

arooD  laborers  (6),  so  that  the  cost  of  employing  them 

;bt  be  considered  rather  as  an  extraordinary  expenditure 

a  one  falling  within  the  ordinary  scope  of  the  shipowner's 

y.     It  may,  however,  as  Mr.  Stevens  remarks,  be  very 

lonably  doubted  whether  the  master,  by  so  discharging  his 

w  on  making  for  a  port  of  distress,  and  then  rehiring  them, 

I  oo  true  principles,  be  considered  as  giving  the  shipowner 

bim  to  general  average  for  their  wages  and  provisions 

le  employed  on  the  repairs,  (c)     There  is  nothing  in  the 

:  of  putting  into  a  port  of  distress  to  discharge  the  contract 

ajfrdghtmentj  and  while  that  still  remains  entire  the  mas-      *  911 

is  not  released  from  the  obligation  it  imposes  on  him  of 

|Mng  and  paying  a  competent  crew  throughout  the  whole 

irse  of  the  voyage. 

)  Boakjr-Ptstf,  oo  Emer^oo,  vol.  i.        {h)  See  the  judgment  of  Ashurst,  J. 

Il.cd.197.  413. 

i)  Ik  Costa  V.  Newenham,  2  T-  Bep.        {e)  Stevens  on  Ayerage,  40,  dth  ed. 


SesGies  9.  Eagle  Ins.  Co.  2  Metcalf,  140,  143, 144.  In  this  case  a  Teasel  was 
■si  in  the  coasting  trade  and  back  and  forth  one  or  more  fishing  voyages,  the 
na  to  be  liable  lor  general  average,  however  small.  The  vesnel  went  ashore  in 
I  tad  the  crew  boarded  oo  shore,  and  board  was  paid  for  them,  but  they  were 
fipoan  tbe  veaseL  By  the  labor  of  the  master  and  crew,  and  the  labor  of 
■i«bD  wera  hked  lor  tbe  purpose,  tbe  vessel  was  got  off  and  fitted  to  sail,  and 
flMBBtd  to  her  home  port  Part  of  the  outfits  of  the  vessel  were  sold  by  tbe  maa- 
jlMAs  plaoa  where  she  went  ashore,  to  raise  money  to  pay  for  getting  her  off,  4ko. 

tt■D  other  meana  of  raising  money  for  that  purpose.  Under  these  circum- 
weomt  decided  that  tbe  labor  and  board  of  tbe  master  and  crew,  while  get- 
|iff  the  vessel,  were  not  a  general  average,  and  that  the  insurers  were  not  liable 
lM«;hatthBlthey  were  liable  for  the  labor,  &c.  of  tbe  persons  hired  to  assist  the 
Mk  sad  crew,  aad  for  the  km  on  the  sale  of  the  outfits— these  being  a  general 
feift.  Gikav.fiiglelM.Co.21fotcaU;i40. 

^VOL.  n.  15 
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General  ave- 
rage losws — 
eztraordiiuury 
expenditares 
lor  the  oommoa 
benefit. 

Where  the 
damage  itrelf  is 
of  the  nature  of 
general  ave- 
nge, these 
charges  are  so 
also. 


Law  in  the 
United  States. 


Where,  however,  the  damage  to  be  repaired  is  itself  soch 
as  to  give  a  claim  to  contribution,  then  these  expenses  also 
should,  on  principle,  be  brought  into  general  average,  as 
being  consequences  immediately  resulting  froRi  the  measure 
adopted  for  the  general  preservation  (d)  ;  and,  accordingly, 
Lord  Tenterden  considers  that,  in  such  case,  they  would 
possibly  be  held  to  be  general  average  in  this  country,  (e) 
The  rule  of  the  French  code  is,  that  these  expenses  are 
general  average,  provided  the  loss  to  be  repaired  was  volon* 
tarily  incurred  for  the  common  benefit,  and  the  ship  freight- 
ed by  the  month.  (/) 

In  the  United  States  these  expenses  are  in  all  cases  alike 
brought  into  general  average  (g) ;  ^  and  on  the  continent  they 


{d)  Beneck^,  Pr.  of  Indem.  205. 

(e)  Abbott  on  Shipping,  part  iii.  chap. 
viiL  f  7,  p.  350,  5th  ed. 

(/)  Code  de  Commerce,  art.  400,  f  6. 
The  reason  given  by  the  French  jurists 
for  this  last  restriction,  is,  that,  'where  the 
ship  is  freighted  by  the  tnonth,  the  ship- 
owner receives  no  freight  for  the  period  of 
detention,  and  is  therefore  not  bound  by 
his  duty  as  shipowner  to  pay  or  provision 
the  crew  during  the  delay ;  so  that  the 
expense  caused  by  doing  so  is  in  such 
case  of  an  extraordinary  nature.  On  the 
other  hand,  where  the  ship  is  freighted  by 


the  voyage,  freight  is  due  for  the  wkk 
period  of  detention  (which  is  included  ii 
the  voyage,)  and  the  wages  and  promkm 
of  the  crew  are,  in  such  case,  an  orimtf 
expenditure  to  which  the  shipowner  ii 
bound.    Pothier,  Traits  des  Chane-B» 
ties,  No.  85.    Mr.  Beneck«  consides  tkl 
when  the  loss  to  be  repaired  was  idb» 
tariiy  incurred,  the  expense  of  wagfs  tti 
provisions  should  be  general  avmfBii 
either  case.    Pr.  of  Indem.  206. 

is)  2  Phillips  on  Ins.  120.   SKbbI,^ 
ed.)  235,  note  (a). 


>  As  stated  in  the  text,  in  the  United  States,  the  rule  seems  definitively  settled  ■ 
principal  commercial  States,  that  whatever  be  the  nature  of  the  injury,  whtHk&rt^^ 
from  a  voluntary  sacrifice,  or  a  mere  peril  of  the  sea,  the  wages  and  proviriossif  tl 
crew  from  the  time  of  putting  away  for  the  port  of  distress  to  refit,  and  eveqr^ 
expense  necessarily  incurred  during  the  detention  for  the  benefit  of  all  ooDceiiM^iiiV 
to  be  contributed  for  as  general  average.  Padelford  v.  Boardman,  4 
Clark  V.  United  Marine  and  Fire  Ins.  Co.  7  Mass.  365 ;  Walden  v.  Le  Boy,  2  OiH| ; 
Rep.  263 ;  3  Kent,  (5th  ed.)  235,  236,  302,  303 ;  Bixby  v.  Franklin  Ins.  Co.  3 ! 
46,  in  note ;  Thornton  v.  U.  S.  Ins.  Co.  12  Maine,  150  ;  Dunham  v.  Con.  te 
11  John.  315 ;   Brooks  v.  Oriental  Ins.  Co.  7  Pick.  250 ;  Peters  v.  Wancn  bl< 

3  Sumner,  400 ;  Spaflbrd  r.  Dodge,  M  Mass.  74 ;  Henshaw  v.  Mar.  Ins.  Co.  8  < 
B.  264;   Barker  v.  Phcenix  Ins.  Co.  8  John.  307;  Jones  v.  Ins.  Co.  of  K.' 

4  DaUas,  246 ;  Ross  r.  Ship  AcUve,  2  Wash.  C.  C.  226;  Sage  v.  WAStHOfm 

2  Conn.  239;   Abbott,  Ship.  (6th  Am.  ed.)  498,  in  note;  Potters. 

3  Sumner,  27.    In  this  last  case,  it  was  decided,  that  the  wages, 
expenses  of  the  voyage  to  a  port  of  necessity,  for  the  purpose  of  making 
sUtute  a  general  average.    It  vns  also  held  in  the  same  case,  that  it  mskei  i 
ence  in  the  application  of  the  principle  to  policies  of  insurance,  that  tbsie 
be  no  cargo  on  board,  so  that  there  is,  in  fact,  no  oontributioo  to  be  made  by< 
by  freight,  for  general  average  does  not  depend  upon  the  point,  whether  tk«*1 
difierent  subject  matters  to  contribute,  but  whether  there  is  a  common  sacrifice  ^1 
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benefit 
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which  these  ex- 
penses are  gen- 
eral average. 
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Wages  and  pro- 
vinona  daring 
detention  by 
embargo  are 
not  general 
average. 


cargo  alone,  be  the  cause  of  detention,  the  charges  of  reclaim- 
ing them  are  a  particular  average  loss  to  the  owner  of  the 
properly  on  whose  account  they  were  incurred,  (j) 

The  following  case,  decided  in  the  United  States,  affords 
a  good  illustration  of  this  principle:  —  An  American  (neutral) 
ship  was  seized  by  the  French,  under  the  Milan  decree,  sad 
detained  in  port  on  account  of  her  cargo  only,  which,  after 
some  time,  was  discharged,  and  delivered  to  the  consignees, 
on  their  giving  security  to  abide  the  event  of  an  appeal 
against  the  seizure.  The  court  held  that  the  expenses  in- 
curred  before  the  cargo  was  discharged,  being  incurred  on 
account  both  of  ship  and  cargo,  were  general  average ;  but 
the  subsequent  expenses,  being  incurred  solely  on  account  of 
the  cargo  (for  the  ship  was  then  free  to  go  where  she  pleas- 
ed,) were  not  general  average.  (Ar) 

Expenses  of  the  kind  just  mentioned,  are,  if  incurred  for 
the  joint  benefit  of  both  ship  and  cargo,  a  general  average 
loss,  because  the  contract  of  affreightment  is  put  an  end  to 
by  the  capture  and  detention,^  and  consequently  the  master, 
in  keeping  his  crew  together  with  a  view  of  obtaining  the 
restoration  of  the  property,  is  incurring  a  voluntary  expense 
*over  and  beyond  what  he  was  bound  to  by  the  ordinary 
course  of  his  duty  towards  the  shipper. 

In  cases  of  detentions  by  embargo  the  same  reasons  do  not 
apply.  The  embargo  does  not,  like  capture  or  seizure,  pot 
an  end  to  the  contract  of  affreightment ;  the  master,  tberefofe^ 
is  bound  to  stay  by  the  ship  with  his  crew  in  the  exercise  of 
his  ordinary  duty  towards  the  shipper,  and  the  expense  heii 
put  to  in  having  to  pay  and  provision  them  during  the  em- 
bargo, can  give  him  no  claim  to  general  average  contribih 


(j)  Beneck^,  Pr.  of  Indem.  239.  John.  Rep.  57.    See  alao  3  Kenfk  Om^ 

(i)  t  Wat»on  r.  Marine  Ins.  Comp.  7    (5th  ed.)  236,  note. 


apeedy  release  from  detention.    Douglas  v.  Moody,  9  Mass.  548.    Unless,  indeed  ^ 
expenses  do  not  apply  to  the  whole  of  the  property,  but  only  to  the  riiip,  or  esi|%w  i 
a  pert  of  it;  for,  under  such  circumstances,  the  expense  is  to  be  borne  by  tbelliC] 
for  whose  benefit  it  was  incurred.     Vandenheuvel  v.  United  Ins.  Co.  1  Ml 
406;  Jumel  v.  Marine  Ins.  Co.  7  Johp.  412;  Willard  v.  Dorr,  3  Mason,  161;  f^^] 
V,  Warren  Ins.  Co.  1  Story,  C.  C.  469  ;  Abbott  on  Ship.  (6th  Am.  ed.)  499,  wm- 

>  But  see  per  Jackson,  J.,  in  Spaflbrd  r.  Dodge,  14  Mass.  66,  74  to  79;  Bro**[j 
Dorr,  2  Mass.  39. 
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General  aye-      brought  into  general  average  when   the  quarantine  takes 

extraordinary     place  in  the  ordinary  course  of  the  voyage.  {$) 

fyrSe  commoa       ^9  ^^  ^  ^^ip  1^  frozen  up  in  any  port  at  which  she  may 

^'^^- happen  to  be  in  the  ordinary  course  of  the  voyage,  or  when, 

iM  weboond^  being  Unable  to  enter  a  river  or  harbor  on  account  of  float- 
not  general  ave-  jng  ice,  she  is  compelled  to  put  into  a  harbor  and  winter 

rage,  except  o  '  tr  & 

when  the  ship    there,   the   expense  of  paying  and  provisioning  the  crew 

is  froaen  up  in  a    ji      •        ^i  •     ji   ^      ^*  •  i   •       .  ■ 

port  of  distress,  during  this  detention,  gives  no  claim  to  general  average  con- 
tribution. (/) 

Where,  however,  a  ship,  for  the  general  safety,  has  put  into 
a  port  of  distress  to  repair,  and  while  there  is  frozen  up  for 
the  winter,  the  increased  expense  of  wages  and  provisions 
occasioned  by  this  delay,  is  allowed  to  be  general  average  in 
America  (u)  :  but  it  is  apprehended  that  it  would  only  be  so 
considered  in  this  country  when  the  loss,  which  the  ship  went 
into  repair,  was  itself  of  the  nature  of  general  average,  (v) 

Art.  6.  Expense  of  remuaeraiing  Services  rendered  for  the 

Common  Safety, 

Principle  on  ^  336.  The  remuneration  by  the  shipowner  of  all  those  8e^ 

TdL^ito^gen^^  vices,  which  are  made  necessary  by  a  regard  to  the  commoo 
eral  average,      safety,  gives  a  claim  to  general  contribution,  if  they  are  ren- 
dered under  circumstances  of  an  extraordinary  naturt^  and 
on  occasions  when  both  ship  and  cargo  are  alike  placed  in 
jeopardy. 
915  *  *^^  ^"^^  services,  on  the  other  hand,  are  required  for  tk 

safety,  or  redound  to  the  benefit,  of  either  the  ship  alone,  or 
the  cargo  alone,  their  remuneration  will  give  no  claim  to 
contribution. 
g^Y^g^  Salvage  paid  to  men-of-war  for  rescuing  a  ship  and  btf 

cargo  from  capture,  or  to  other  vessels  for  extricating  tbea 
from  the  dangers  of  shipwreck,  should,  it  seems,  be  nndt 
good  by  a  general  average  contribution,  (tr)  ^ 

(«)  2  Phillips  Ins.  116.  (t<^)  Stevens  on  Average,  25,  ^  <^ 

(I)  1  Magens,  67.     Beneck«,  Pr.  of   Beneck^,  Pr/of  Indem.  230.   2  F# 

Indem.  214     2  Phillips  on  Ins.  116.  on  Ins.  103,  who  cites  some  ism^ 

(u)  2  Phillips,  Ins.  117.  decisions  on  the  point 
(a)  Beneck^,  Pr.  of  Indem.  214. 

»  Although  salvage  is  often  in  the  nature  of  general  average,  it  is  not  nBif«"4 
true,  that  in  the  sense  of  our  law,  all  salvage  charges  are  to  be  deemed  a  g<i^ 
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Hire  of  extra  hands  to  pomp  a  ship  after  springing  a  leak,  General  «f». 
is  allowed  in  general  average,  both  in  England  (pc)  and  the  extnoidiiuuy 
United  States,  (y)    But  the  expense  of  hiring  extra  hands,  S^SfiSSlln- 
in  the  room  of  those  who  have  deserted,  is  not  allowed  («) ;  ^*°^^ 


nor  are  gratuities  promised  to  seamen  in  order  to  encourage  S^^u^ •^^ 
them  to  do  their  duty,  for  such  promise  is,  in  law,  entirely 
void,  (a) 

A  stranded  vessel  is  in  most  cases  in  danger  of  being  lost,  Expenm  of 
unless  speedy  steps  are  taken  for  her  preservation,  either  by  afloat,  if  incap- 
unloeding  the  cargo  to  lighten  her,  or  by  endeavoring  to  float  ^J^  ^^^ 
bcr  up  by  means  of  buoys,  &c.  with  the  cargo  in  her.     The  JJ^iSf^JST 
remuneration  which  the  shipowner  is  obliged  to  pay  for  (he  ^^  avenge. 
services  thus  rendered,  gives  a  claim  to  general  average  con- 
tribution, provided   such  services  shall  appear  to  have  been 
incurred  for  the  joint  benefit  of  ship  and  cargo,  which  will  be 
the  case  if  ship  and  cargo  are  both  exposed  to  a  common 
danger,  and  both  saved  from  it  by  the  exertions  employed 
for  their  rescue.^ 

If,  however,  the  safety  of  the  ship  be  hopeless,  or  that  of  ^^J^toJJJf' 
the  cargo  no  longer  endangered,  no  such  claim  can  be  sus- 
tained.    Thus  where  the  ship  is  driven  high  and  dry  on  the 
sbore,  with  no  prospect  of  saving  her,  the  charges  of  unload- 
ing the  cargo,  not  being  for  the  benefit  of  the  ship,  and  the 
flharges  of  afterwards  digging  out  the  ship,  being  of  *no  ben-      *  916 
efit  to  the  cargo,  are  not  the  subject  of  contribution.     So, 
where  the  ship  is  left  hopelessly  stranded,  but  the  whole  of 
the  cargo  is  unloaded  without  floating  her ;  the  ship,  on  the 
ttme  principle,  cannot  contribute  to  the  expense  of  unload- 
ing the  cargo,  nor  the  cargo  to  that  of  afterwards  heaving  ofl* 
theihip.  (d) 

(k)  BMdqr  9.  Pieagnre,  1  Eaat,  219.  (a)  Harris  r.  Watson,  Peake's  N.  P.  73. 

^)  t  Orrak  9,  CommonwealUi  Ins.  ^  3  Kent  (Sth  ed.)  laS,  186.  > 

t>^<21Pick.4».  y  cited  in  2  Phillips,  {b)  Beneck^  Pr.  of  Indem.  215^  216, 

kUO.  217.    2  Phillips,  Ins.  97.    Jaoobsen*s  Sea 

(s)  Ftammer  e.  Wildmui,  3  Maale  dc  Laws,  book  iv.  c.  2. 


;  they  ate  only  so,  when  iDcuired  for  the  benefit  of  all  concerned.  Peters  v. 
Ins.  Co.  1  Siorjr,  C.  C.  463 ;  Heylyger  a.  New  York  Firm.  Ins.  Co. 
86. 

'SnBeyMldsv.  OoeaolBa.  Co.  22  Pick.  191;  Bedford  Com.  Ins.  Co.  e.  Parker, 
Itt.  1;  Qfleet.  Eagle  Int.  Co.  2  MetcaU;  140,  all  cited  anUt  900,  in  note. 
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« 

G«Deni  ave-         From  these  principles  the  following  practical  roles  have 

Qxtfaoiduiary     been  aerivea. 

S^Soommoii      (X)  These  expenses  are  always  general  average  when  the 

^»pgfi^- ship  takes  the  ground  in  endeavoring  to  enter  the  portof  dis- 

P'^^^J^^jjJ  tress ;  for  in  such  case  ship  and  cargo  are  equally  jeopardiz- 
of  floaiiDgflhip.  ed,  and  the  expenses  are  the  necessary  consequence  of  a  step 

taken  for  the  common  safety,  (c) 

(2)  These  expenses  are  never  general  average  when  the 
stranding  occurs  in  entering  the  port  of  destination  ;  for  in 
such  cases  it  is  considered  that  the  cargo  can  never  really  be 
in  jeopardy,  (d) 

XS)  When  the  stranding  takes  place  accidentally  in  the 
course  of  the  voyage,  and  the  ship  be  heaved  off  without  dis- 
charging her  cargo,  so  as  to  be  able  to  proceed  on  her  voyagt^ 
the  expenses  thus  incurred  are  general  average,  (e) 

Art.  7.  Money  given  by  way  of  Composition  to  Piraies. 
Expenses  of  raising  Money  abroad^  ^c. 

Ranaomispio-  ^  337.  Ransom  to  an  enemy  is  now  prohibited  in  this 
oompcxitioa  country  by  positive  law  (/)  ;  but  this  extends  only  to  enemieii 
beUigS^?,^  &n^  ^^^  ^^  pirates  or  other  plunderers  ;  and  it  appears  certtfi 
S£?rilTfh!!?^o  that  any  money  paid  to  them  by  the  captain,  in  order  to 
oontribatjoo.  induce  them  to  liberate  the  ship  and  the  rest  of  the  caig^i 
would  be  general  average.  (§•) 

It  is  quite  clear,  also,  that  a  compromise  between  neatnb 

917  *       *&nd  belligerents  is  lawful,  and  that  the  amount  paid  by  wif 

of  carrying  it  out  gives  a  claim  to  contribution,  (h) 

Ezpenae  of  All  the  expenses  attendant  upon  raising  money  abroad  te 

by  \JL,  AcTii    general  average  purposes,  ought,  on  principle,  to  be  oHMil 

SJ!^  *^^      good  by  a  general  average  contribution.     Accordingly,  what 

money  has  been  raised  for  such  purposes  by  biUs  drawn  bf 

the  captain  on  his  owners,  all  loss  by  exchange,  interest,  of 

discount,  ought  to  be  included  in  the  sum  for  which  coonibi^ 

tion  is  made,  {i) 

(e)  Stevens  on  Average,  22,  5th  ed.  So  decided  in  the  United  States,  1^^  ^ 

{d)  Ibid.  las  v.  Moody,  9  Mass.  Rep.  dOl,  «rf  ^  - 

'  le)  2  PhiUips,  Ins.  97.  other  cases  cited  in  2  Phillips  104.   ^  I^  i 

(/)  43  G.  3,  c.  72,  68.  16, 17.  ven worth  v.  Delafield,  1  Cainei,  Sj   ' 

ig)  Abbott  on  Shipping,  part  iii.  c.  viii.  Welles  ©.  Gray,  10  Maai.  42.    WiAi* 

pp.  346,  347, 5th  ed.  v.  CoL  Ins.  Co.  10  John.  61.  > 

{h)  Stevens  on  Average,  26,  5th  ed.       (t)  Stevena  on  Average,  27, 5lb  ei  >   -i 


..1 
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On  the  same  principlei  when  money  is  raised  for  the  same  Genendaye-    • 
purposes  on  bottomry,  the  marilime  interest  must  be  added  ^Sraoidjiuury 
to  rtie  principal  for  the  purposes  of  contribution,  (j  )  foiM^ooiSoii 

Mr.  Beneck^,  on  the  same  ground,  considers  that  the  pre-  ^^^^^ 

nuoros  paid  for  insuring  sums  thus  advanced  for  general  av- 
erage purposes  should  themselves  be  contributed  for  (ft) ; 
but  the  better  opinion  seems  that  they  should  not.  (/) 


Sect.  IV.  What  cotUrilnUes  ta  General  Average. 

§  338.  Having  thus  enumerated  the  losses  for  which  a  gen-  Wbat  contn- 
cral  average  contribution  is  to  be  made,  let  us  inquire  upon  averag©?*"*'*^ 
what  property  such  contribution  is  to  be  levied.  Everything 

All  which  is  uUimaiely  saved  out  of  the  whole  adventure  (t.  e.  ^^hiTbeen 
ddpjfreightj  and  cargo)  contributes  to  make  good  the  general  ^^^^^^^g. 
acerage  loss^  provided  it  have  been  actually  at  risk  at  the  time  and  is  aitimate- 
such  loss  was  incurred;  but  not  otherwise^  because^  if  not  at 
risk  at  the  time  of  the  lossy  it  was  not  saved  thereby.^ 

Hence  goods  landed,  or  sold  for  the  necessities  of  the  ship 
before  a  jettison,  do  not  contribute  (m) ;  ^^  because  they  were  «  9x3 
Hoi  exposed  at  the  time  of  the  jettison  to  a  community  of 
nkj  and  were  not  saved  thereby."  (n)  So  neither,  for  the 
nme  reason,  do  goods  taken  on  board  after  the  jettison."  (p) 
80^  if  there  be  two  jettisons  on  two  distinct  occasions,  and 
ike  owner  of  the  goods  first  jettisoned  recovers  them  after 
Ike  second,  they  shall  not  contribute  for  the  second  jettison, 
teetnse  they  were  not  on  board  when  it  was  made,  (ji) 

By  parity  of  reason,  the  goods  jettisoned  do  not  contribute 
Artny  damage  done  to  the  rest  of  the  cargo  after  their  jet- 
tiM  (q)j  for  the  subsequent  loss  is  quite  independent  of 

%-    9Mtfnm  loa.  130,  131.    ^  Homphresra  (m)  Bmerigon,  cbap.xii.  sect.  42,  vol. 

*^   ^llMiIn8.Co.  3Maaoo,429.    Simaa.  i.  p.  fi2S,  ed.  1827. 

8  Self,  de  Bawie,  103.  \  (»)  Pardeseus,  Coun  de  Droit  Comm. 

U)  Stereoa  on  Average,  27,  «Hh  ed.  vol.  iii.  p.  233,  ed.  1841. 

P^.  of  lodem.  283.     <{  Jamd  (o)  Beneck«,  Pr.  of  Indem.  SOS. 

JbriM  loa.  Co.  7  John.  412.  ^     '  (jr)  Emerigon,  chap,  xil  teot  41,  vol. 

W  Bncck«,  Pr.  of  Imtem.  283.  i  p.  602,  ed.  1827. 

n  Sea  2  PhilipB  on  Ina.  133.  («)  Ibid. 


1  See  Bedfad  Com.  loa.  Co.  v.  Parker,  2  Pick.  1, 10. 
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WhatcoDtri-      the  jettison,  and  must  be  borne  by  those  whom  it  con- 

butes  to  general  ,   . 

average.  Cems.  {fj 

That  which  bu       ^^^  which  hos  been  sacrificed  coniributeSj  in  general  aver" 

o^tti^atef^   flg^e,  equally  with  that  which  is  saved. 

equally  with  By  the  civil  law,  only  the  goods  actually  saved  were  to 

been  saved.  contribute  (5)  ;  but,  by  the  Consolato  del  Mare,  which  has 
been  followed,  in  this  respect,  by  the  uniform  practice  of  later 
times,  the  contribution  is  to  be  made  equally  upon  the  pro- 
perty saved  and  the  property  sacrificed  (/) ;  "  and  this,"  ob- 
serves Boulay-Paiy,  *•  is  very  equitable,  for,  if  the  goods  jet- 
tisoned did  not  contribute,  the  owner  thereof,  receiving  their 
total  value,  would  suffer  no  loss  by  the  sacrifice,  while  the 
other  owners  would."  (u) 

Not  only  the  goods  which  have  been  jettisoned,  but  thaw 
also  which  have  been  sold  for  the  joint  benefit  of  ship  and 
cargo,  contribute  in  general  average,  for  the  latter  are  coo- 

J^IJ^'*?^^,  tribuled  for,  just  like  goods  jettisoned  (v)  ;  and  not  only  do 

contributes.  the  goods  jettisoned  and  sold  themselves  contribute,  bat  the 
freight,  which  would  hav6  been  payable  in  respect  of  sock 
goods,  contributes  also  ;  for  as  this  freight  is  contributed /or, 
the  shipowner  would  suffer  no  loss  by  the  sacrifice  of  freigbt 
919  *  *in  ^he  goods  jettisoned  or  sold,  unless  he  also  contributed  io 
respect  thereof.  (i£?) 

M  merohan-  All  goods  laden  on  board  for  the  purposes  of  traffic  con^ 
tribute.  By  ''goods"  is  meant,  says  Lord  Ellenborongkr 
''  all  the  wares  or  cargo  for  sale  laden  on  board  the  ship  "  (x)t 
and  Mr.  J.  Park  says,  ''  The  rule  is  that  all  merchandi9e  fd 
on  board  for  the  purposes  of  traffic,  is  liable  to  be  broqiit 
into  contribution  "  {p)  ;  or,  as  Magens  expresses  it,  "  wbat 
pays  no  freight,  pays  no  average."  (z)  ^ 

(r)  Beneck^,  Pr.  of  ladem.  182.    See  Contrats  a  la  Orosse,  chap.  iv.  seel  9, 

also  Code  de  Commerce,  art.  425.  vd.  ii.  p.  475.  ed.  1827. 

(«)   Id  tributum  senatcB  res   debent        (to)  Stevens  on  Average,  61.  6th  ed. 
Dig.  lib.  xiv.  tit.  2.  f.  2.  {x)  HiU  v.  Patten,  8  East,  374. 

(I)  Consolato  del  Mare,  cap.  94.  of  the       (y)  Brown  r.  SUpleton,  4  Bingh.  Ui 

ItaUan  translation,  cap.  51.  of  Pardessus,  See  also  Abbott  on  Shipping,  355.  Ah  <A( 

Lois  Marilimes,  vol.  ii.  pp.  101, 102.  and  460.  6lh  ed.    Stevens  on  Aveiil^ 

(tt)  Boulay-Paty,  Comment,  on  Emeri-  45.  6th  ed.    See,  however,  S  PhiB^* 

gon,  vol.  i.  p.  632.  ed.  1827.  Ins.  97. 

(v)  Cleirac,  p.  88.  No.  4.    Emerigon,        {z)  1  Magens,  63.  S  56. 

. 

1  3  Kent,  (5th  ed.)  241 ;  Abbott,  Ship.  (6th  Am.  ed.)  502, 503 ;  BaneUi  v.  Boff^ 
13  Curry,  (Louii.)  580. 


-a 
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is  on  this  last  ground,  that  wearing  apparel,  jewels,  &c.,  Whatoontri- 
lacked  to  the  person^  do  not  contribute  {a) ;  and,  on  the  average. 
I  ground,  the  general  practice  seems  to  be,  that  passen^  Weanpgap. 
?  baggage  does  not  contribute  (6),  though,  on  principle,  ScTdo'^^tiMr 
oes  not  appear  why,  if  of  sufficient  value  to  be  brought  KS^ro^ 
» the  contributory  interest,  it  should  not  do  so.  (c) 
}old,  silver,  jewels,  precious  stones,  and  all  other  small  Jewels,  dea  if 
cles  of  value,  unless  carried  about  the  person,  or  forming  about  the  per- 
t  of  the  wearing  apparel,  contribute,  (d)   Mr.  Phillips  thinks  JJJ;*^  ***^ 
t  bank  notes,  being  not  so  much  property  as  evidence  of 
perty,  ought  not  to  contribute ;  Weskett  considers  that 
If  should  ;  and  his  seems  to  be  the  better  opinion,  for  they 
convertible  into  money,  and  are  saved  by  the  sacrifice 
n  becoming  valueless,  (e) 

Deck  goods  contribute,  though,  as  we  have  seen,  they  are  Deck  goods 
contributed  for,  except  when  there  is  a  usage  of  trade  so  <5^™«^- 
amry  them.  (/)  * 

Provisions  and  warlike  stores  do  not  contribute,  ^'  but  have  Provisions  and 
ways,"  says  Mr.  J.  Park,  ^^  been  considered  an  exception  do  not. 
die  rule  respecting  contribution,  (g*)  ^  *  920 

9oods  belonging  to  government^  by  the  old  laws,  do  not  Goods  bekmg- 
itribute.  (A)  Valin,  however,  thinks  they  ought  to  do  meotcontii- 
(t)  ;  and  it  has  recently  been  held  by  Mr.  J.  Story,  in  the 
dted  States,  after  a  most  masterly  examination  of  the  prm- 
iles  of  the  supposed  exemption,  that  there  was  no  ground 
r  it,  either  in  law  or  practice,  and  that  goods  belonging  to 
itemment  are  as  liable  to  contribute  as  any  other  part  of 
e  cargo  saved  by  the  sacrifice.  (J)  ^ 

(s)  Emerigon,  chap.  zii.  sect  42.  vol.  i.  p.  648.  ed.  1827.    Code  de  Conmieice, 

|ieei    Talin,  til.  da  Jet.  art  11.  art  232. 

%  EoMngoo,  chap.  ziL  sect  42.  vol.  L  {g)  Brown  v.  Supleton,  4  Biogh.  119. 

Qied.  1837.  Emerigon,  chap.  xii.  sect.  42.  vol.  i.  p. 

(i)  Polhkr,  Cootrats  Maritimes,  No.  621  ed.  1827.    Beneck6,  Pr.  of  Indem. 

IL  3FhimpsonIns.lS3.  308. 

M  FMm  «.  MiUigao,  Park,  296. 8th  (A)   Cleirac,  cited  by  Emerigon,  nM 

L  miffd.    Jngemens  d'OIeron,  art.  8. 

M  S  Phillips  on  Ins.  156.    Wcdntt,  (t)  Tit.  des  Avaries,  art.  11.  No.  2. 

LOHttrih.No.  1.  \S)  tThe  United  States  v.  Wilder,  3 

if)  Ibm^ob,  chap.  ziL  sect  48.  vol.  Somner,  308.    2  PhUlips  on  Ins.  161. 


>  Jjrfe,  88B,  and  in  notes.  <  3  Kent,  (5th  ed.)  241. 
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PrinciDiesof     benefit  it  was  sacrificed,  in  contributing  to  the  loss  thereby 

gonenu  average  •  , 

•4]yiiscmeiit,aiid  incurred. 

^o'to^^ient      Thus,  lo  take  a  very  simple  instance,  suppose  property, 

Undtof  merai  jjjg  value  of  which,  if  saved,  would  have  been  100/.,  to  hafe 

average  loatea*  ^  j  ^  i 

been  sacrificed  for  property  the  value  of  which,  as  saved,  is 

900/.  The  whole  sura  upon  which  the  contribution  is  to  be 
levied  will  be  the  aggregate  value  of  the  property  sacrificed 
and  that  saved,  viz.  1000/. ;  the  amount  to  be  made  good 
being  100/.,  or  the  tenth  part  of  1000/. ;  the  property  saved 
contributes  a  tenth,  or  90/.,  and  the  property  sacrificed  abo 
a  tenth,  or  10/.,  raaking  together  the  whole  amount  lo6t|0r 
100/. 
f^iDnas  of  this  It  is  clear  that  this  is  the  only  equitable  way  in  which  tUi 
ment  kind  of  loss  can  be  adjusted,  for  if  the  property  sacrificed  did  ' 

not  contribute  like  the  rest,  the  owner  of  such  property,  r^ 
923*      ^ceiving  its  total  value,  would  be  better  off  than  the  rest  of 
the  co-adventurers,  and  would  not  be  in  the  same  conditioi 
in  which  he  would  have  been,  if  their  property  had  beoi 
sacrificed  instead  of  his. 
No  ooDtribution      It  is  also  clear,  that  where  after  the  sacrifice  the  whde  of 
£ea  wb«ra^      the  rest  of  the  adventure  utterly  perishes,  no  contribution  en 
JJJJJj*  *■         be  due,  for  in  such  case,  even  if  the  property  had  not  beei 
sacrificed,  there  is  no  reason  to  suppose  that  it  would  Ml 
have  perished  like  the  rest:  its  owner  is  in  no  worse  pofr 
tion  than  he  would  have  been  had  it  been  made  by 
one  else  on  board,  and  not  by  himself.     The  condition  dm^ 
the  co-adventurers  is  precisely   equal:   all  is  lost;  there ft^ 
nothing  to  contribute /rom,  and  nothing  to  contribute ybf-w" 
Hence,  the  rule  with  regard    to  sacrifices    for  the  gw^i^j 
benefit  is,  that  they  are  not  contributed  for  where  nothing ■ 
saved. 

Bale  of  adgoM-       §  342.  In  the  case  of  goods  sold  by  the  master  to 

goodi  w^  funds  in  a  foreign  port,  it  is  a  very  controverted  pdnt 

Aiei(oodt  ioid  the  loss  thencc  arising  should  be  adjusted  in  the  samei 

astMsriiio^or  as  the  loss  arising  from  sacrifices^  or  like  that  arising 


? 


txpendiiures  ;  whether,  that  is,  in  case  the  whole  ad^ 
subsequently  perishes,  the  owner  of  the  goods  sold  is  A 

(m)  Emerigon,  chap.  xii.  sect.  41,  vol.  i.  p.  601,  ed.  1827.    2  PhiHip^  ^ 
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not  eDtitled  to  contribution.    There  has  been  no  express  (n)  Pnncipiet  of 
decision  on  this  subject,  either  in  our  own  courts  or  those  of  adjastmeat^aod 
the  United  States,  and  the  foreign  authorities  are  exceedingly  tioa  to^^wt 
conflicdne.  kuid«of«M«^ 

The  only  express  ordinance  on  the  subject  is  the  68th  XuSoriSito" 
article  of  the  laws  of  Wisbuy,  which  directs,  "  That  if  the  favor  of  treat- 

log  them  as  ox* 

captain  in  parts  beyond  the  seas  be  obliged  to  sell  goods  for  pendituras. 
tie  repairs  of  the  ship^  and  ike  ship  ihereafler  perish^  he  shall 
repay  the  merchant  freighter,  for  his  goods  so  sold,  at  theur 
^valoe  at  the  port  of  loading,  and  shall  receive  therefor  no      *  924 
freight."  (p) 

Valin,  upon  the  authority  of  this  article,  states  the  law  in 

the  same  way,  and  argues,  that  as  the  goods  were  sold  to  efe- 

fra^  a  personal  debt  of  the  shipowner j  there  is  no  reason  why 

lie  should  not  pay  their  value  to  the  owner  of  the  goods, 

whatever  may  be  the  issue  of  the  voyage,  just  as  if  he  had 

nised  the  money  by  drawing  a  bill,  (q)     Pothier  considers 

thai  in  theory  Valin  is  right,  though  he  acknowledges  the 

practice  to  be  against  him.  (r)     By  the  modern  French  code 

k  m  provided  generally,  that  the  shipowner  shall  reimburse 

the  owner  of  the  goods  sold,  whether  any  part  of  the  adven- 

tee  be  finally  saved  or  not.  {s) 

And  this  on  the  ground,  as  stated  in  the  French  council  * 

^  state  (when  the  article  just  cited  was  under  discussion 

'      Ave),  '^  that  the  master  and  owners  of  the  ship,  whose  duly 

7.   MwQMto  tupjdy  the  necessities  of  the  shipj  had  contracted  an 

T    wbvidoal  debt,  by  applying  those  goods  to  the  accomplishmeni 

^'^Adr  personal  duly,  (t) 
^\:       These  authorities  undoubtedly  seem  strong  and  uniform; 
with  regard  to  all  of  them,  it  is  important  to  observe  that 


t 


^ . 


(p)  heideotally,  the  point  was  decided  1537.    (Pardessus,  Lois  Maritimet,  toI.  i* 

conaiqr  ia  Powell  v.  GudgeoD,  5  p.  523.)    Even  if  genaine,  it  applies  in 

k  SeL  431,  where  a  ship-owner,  terms  only  to  the  case  in  which  the  goods 

)>hA  nU  goods  for  the  necessary  re-  are  sold  for  the  necessities  of  the  ship,  and 

tif  tke  ship,  was  held  responsible  to  could  not  therefore  give  a  claim  to  contri- 

y,sltboiigh  aAer  the  repairs  the  button. 
^  ctfgo  had  been  totally  lost  by       {q)  Valin. 

(r)  Pothier,  Gontrats  Maritimei,  Not. 

The  leaninenesB  of  this  article  ap-  43,72. 

Miifal  (Beneck^,  Pr.  of  Indem.        («)  Code  de  Commerce,  art.  296. 
K  it  4oeinotooev  in  the  Ibtt  printed       (l)  Boolay-Paty,  Coon  de  Droit  C6mm. 

'  'tf  tksse  kwa,  pabUshed  in  IISBS,  tit.  viii.  sect.  9,  vol.  ii.  p.  420,  ed.  1834. 
-^tetwoeariiert  1188.  of  1533  and 
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925» 


Aathoritiwm 
favor  of  treat- 
ing them  as 
laftrififfn 


Autboritiea 
leoonoiled. 


they  only  apply  to  those  cases  in  which  the  goods  are  sold  by 
the  shipowner  to  defray  expenses  for  which  he  himself,  by 
the  Tery  terms  of  his  contract  with  the  freighter,  is  bonod  to 
provide  funds.  In  these  cases,  as  we  have  already  seen  («), 
no  contribution  can  be  claimed  ;  but  the  loss  sustained  by  tfie 
owner  of  the  goods  sold  gives  him  an  absolute  claim  against 
tlie  shipowner  from  the  moment  of  their  sale  ;  and  this  claim 
*must  doubtless  be  liquidated,  whatever  may  be  the  issue  of 
the  adventure. 

On  the  other  hand,  Emerigon,  after  a  learned  citation  of 
authorities  (v),  decides,  that,  just  as  in  the  case  of  jettisoD, 
the  goods  sold  are  to  be  considered  as  still  continuing  on  board, 
and,  therefore,  that,  if  the  whole  adventure  subsequently 
perish,  no  contribution  is  due.  (to) 

Mr.  Stevens,  also,  expressly  says,  that  goods  sold  shodd, 
as  in  all  other  cases  where  a  sacrifice  is  made,  be  treaiCed  as  a 
jettison  ;  for  it  is  the  same  thing  to  the  merchant  whether  the 
goods  be  sold,  taken,  or  thrown  into  the  sea.  {x)  Mr.  BenecH 
entirely  agrees  with  the  two  last  cited  authorities  (^),  and 
Chancellor  Kent  lends  the  authority  of  his  great  name  to  ike 
same  opinion,  (z) 

Now,  even  if  it  were  necessary  to  suppose  that  these  au- 
thorities actually  differed  as  widely  as  at  first  sight  they  ap- 
pear to  do,  the  task  of  deciding  between  them,  though  dtfi* 
cult,  would  not,  perhaps,  be  hopelessly  so ;  but  they  m^,  ai 
it  seems,  be  reconciled  with  each  other,  by  considering  tklt 
the  first  class  of  authorities  applies  exclusively  to  the  cawaia 
which  goods  are  sold  by  the  shipowner  to  provide  fiinda  Cf 
those  necessary  repairs  which  he  himself  is  bound  to  iifi^ 
while  the  second  class  of  authorities,  on  the  other  hand,  onif 
contemplates  cases  in  which  goods  are  sold  by  the  shipowner 
to  defray  those  extraordinary  expenses  which  are  incurred  fif 
the  common  benefit^  and  give  a  claim  to  general  aotsragt  cvh 
iribution.^ 


(tt)  Suprd,  Sect.  IIL  Art.  2.  <<  Peu  importe,"  says  £m«jgOQ, 

(o)  Cou0olato  del  Mare,  105.     Juge-  the  same  word* "que  les 

mens  d'Oleroa,  art.  32,  and  the  Regula-  aient  ^t^  j^tees,  ou  vendues  poor  la  ( 

tions  of  Antwerp,  art.  19.  commun."    Vol.  ii.  p.  476,  ed.  IBO, 

(19)  Emerigon,  vol.  ii.  p.  476,  ed.  1837.  (y)  Beneck^  Pr.  of  Indem.  292. 

(jB)'  Stevens  on  Average,  15,  5th  ed.  («)  3  Kent's  Cooun.  (Sthed.))!^! 


1  See  Giles  v.  Eagle  Ins.  Co.  2  Metcalf,  140,  cited  aula,  910. 
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In  cases  of  the  first  classi  it  is  clear  that  the  shipowner  Principiaior 
coDlracts  an  absolute  and  personal  debt  to  the  owner  of  the  Sdy^nentimd 
goods  sold,  which  he  is  bound  to  pay  whatever  be  the  issue  l^to'SiifeMiit 
of  the  adventure.    In  cases  of  the  second  class,  the  merchant  kmdsof  ot«biI 

ought  not  on  principle  to  be  entitled  to  payment  for  the  goods 

*8old  if  the  ship  and  residue  of  the  cargo  subsequently  per-      *  926 
isbes ;  for  in  such  case  he  is  not  put  in  a  worse  situation  by 
the  sale  of  the  goods  than  if  they  had  remained  on  board. 

The  result,  therefore  of  the  authorities  appears  to  be,  Rui«»ugge«ed. 
1.  That  where  goods  are  sold  to  defray  the  necessary  repairs 
of  the  ship,  they  are  paid  for,  though  the  whole  adventure 
may  be  finally  lost.  2.  That  where  they  are  sold  for  general 
average  purposes  they  are  not  to  be  contributed  for  unless 
something  is  saved. 

§  343.  There  is  another  question  on  which  there  has  been  Role  of  adjui. 
a  great  diversity  in  the  positive  regulations  of  foreign  states,  ^^p^[^£^ 
and  the  opinions  of  foreign  jurists;   viz.   where   the  ship  but^oodstie 
perishes  by  the  agency  of  the  very  peril  to  avert  which  the  wheratheihip 
ttcrifice  was  made,  but  the  cargo,  or  a  part  of  it,  is  saved  from  tlmef^mjteof 
the  wreck,  —  does  that  which  was  saved  contribute  for  that  ^  ^^^'S^  ^ 
which  was  sacrificed  ?  qaestioa^^etli- 

On  the  one  hand,  the  civil  law  expressly  decrees  that  in  Mved  oootri- 
tach  case  no  contribution  shall  be  made,  but  that  the  mer-  ^^g^tiM 
chants  shall  save  all  they  can  on  their  own  account  tanauam  <«aiD"t  any 

Umcaubo.  (a)  being  made. 

The  French  law  follows  the  civil  law  :  the  Code  de  Com- 
Biarce  provides,  ^^  That  if  the  jettison  does  not  save  the  ship 
■0  contribution  takes  place."  (b) 

The  French  jurists  following  the  Ordinance  and  the  Code, 
IR  Qoanimous  in  maintaining,  that  where  the  jettison  and  the 
vnck  are  caused  by  the  same  storm,  the  goods  saved  from 
itt  wreck  shall  not  contribute  for  those  jettisoned  just  before 
ktook  place,  (c)  Valin  even  goes  further,  and  says,  ^^  that 
vheoever  the  ship  is  wrecked  during  the  continuance  of  the 
storm  that  gave  occasion  for  the  jettison,  even  though 


(■)D%.lJb.xnr.  tit.2,f.7.   PardeMUS,  (e)  Pothier,  Contrata  Ifantimet,  Na 

XriilUrilJaMa,  Td.  i.  p.  106.  114.    Emerigon,  chap.  xii.  lect.  41,  vet 

9)  Alt.  423.    Old.  de  la  Manne,  tit  i.  p.  002.  ed.  1827.    Bonlay-PMy,  Com- 

h  J«.  art.  1&    The  Hambnigfa  Oidin.  ment.  ibid.  p.  003. 
"k>  To«  Wofiiefi  art.  9,  it  to  the  nme 


ADTOfflMKST  OF  GENERAL  AYBA0B. 


Prineiplet  of 
geaeru  average 
adjuatment,  and 
their  applica- 
tioo  toaifferent 
kinds  of  leneral 
average  ToMea. 

927* 
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practical  rale. 


it  may  not  be  till  some  daps  aftenffordsj  yet  the  goods  saved 
do  not  contribute  for  those  jettisoned."  (d) 

♦Mr.  Marshall  (e)  and  Mr.  Stevens  (/)  both  agree  that  the 
ship  must  be  saved  at  the  time,  and  if  not,  that  no  contribntion 
is  due,  though  part  of  the  cargo  may  be  saved.  Lastly,  Mr. 
Chancellor  Kent,  in  the  last  edition  of  his  Commentaries, 
states  the  law  in  the  same  way,  and  cites  two  American 
authorities  in  which  the  point  has  been  expressly  so  de- 
cided, {g)  ^ 

On  the  other  hand,  the  Spanish  law  expressly  enacts,  that 
in  such  case  the  goods  saved  shall  contribute  for  those  sacri- 
ficed, (h)  Weijtsen,  an  early  and  highly  esteemed  writer 
upon  average,  lays  down  the  law  in  the  same  way,*  and  states 
the  reason  for  it  to  be,  that  if  the  goods  jettisoned  had  not  bern 
so  sacrificed  their  owners  might  have  saved  or  recovered  them^ 
all  or  in  part,  as  the  other  owners  have,  (t) 

Mr.  Benecki,  who  with  his  usual  erudition  has  examined 
all  the  authorities  on  the  subject  (j),  and  Mr.  Phillips,  who 
cites  a  remarkable  decision  in  the  United  States  in  support  of 
his  views  (Ac),  both  adopt  the  reasonings  of  Weijtsen  and  the 
rule  of  the  Spanish  law. 

In  our  courts  there  has  been  no  decision  on  the  subjeec; 
and  in  the  absence  of  binding  authority  the  question  would 
have  to  be  determined  on  principle  alone.  In  this  view  the 
argument  of  Weijtsen  undoubtedly  appears  to  have  greit 
force.  There  is,  at  all  events,  a  probability j  in  the  case  sop* 
posed,  that  the  goods  sacrificed  might,  if  not  so  8acri6oed, 
have  been  saved  like  the  rest.     If,  therefore,  they  are  not 


{d)  Valin,  tit  du  Jet.  art.  15,  19,  vol. 
ii.  pp.  525, 589,  ed.  1829. 

(«)  Manball  on  Ina.  541. 

(/)  Stevens  on  Average,  8,  5th  ed. 

(^)  See  3  Kent's  Ckmim.  234,  235, 

(k)  Ordinaoaas  di  bilbeo,  chap.  20,  art. 
16. 

(t*)  Traits  des  Avaries,  art.  33. 

(j)  Beneck^,  System  des  Assecoranz, 
vol.  iv.  pp.  lb -23,  ed.  Hamburgh,  1810, 
and  also  in  his  Pr.  of  Indem.  178-181. 


{k)  2  PhiUipa  on  Iha.  109^  10&  Hi 
case  referred  to  is  that  of  Walker  v.  UiilBi 
States  Ins.  Comp.  11  Serg.  &  Rawk^Qi 
in  which  contribution  was  alloired  ftr 
masts,  sails,  and  anchors,  sacrificed  foii 
common  safety,  though  the  ship  wm  HM^ 
ly  lost  by  the  very  perils  they  were  ** 
ficed  to  avert.  ^  But  see  Scuddtf  f.  li^ 
ford,  14  Pick,  la  y 


»  Anu^  883,  in  note ;  Williams  a.  Suffolk  Ina.  Co.  3  Sumner,  510; 

Bradford,  14  Pick.  13;    Crockett  r.  Dodge,  12  Maine,  190;  Walker  «.Ua.I«»Qk 
11  Serg.  &  Rawle,  61 ;  Meech  r.  Robinson,  4  Wharton,  360. 


lecki  considers  that  on  principle  the  same  rule 
extended  as  veil  to  sacrifices  of  the  ship's  tackle, 
I  jettisons  properly  so  called  :  but  be  Bdmits  that 
mcb  contribution  is  unusual,  ovriog  to  the  very 
)  of  the  spars  and  rigging  under  the  clrcumataDces 

CO 

Btever  diversity  of  opinion  may  exist  with  regard  ^""i"^^'* 
t  just  discussed,  there  is  no  doubt  whatever  about  iime,  but  uiii- 
d:  thatjiftheshipsurrivestheperil,  to  avert  which  ^'be'i^^^ 
e  was  made,  and  is  ultimately  vrrecked  in  the  after  "^  "*  ""J**^ 
Toyage,  all  that  is  saved  from  the  wreck  must  con- 
take  good  that  which  was  previously  sacrificed  (m)  ; 
t  such  previous  sacrifice,  nothing  would  have  been 
L(i.) 

e  whole,  therefore,  the  following  appear  to  be  the  i 
able  from  general  principles,  and  the  tenor  of  the 
on  the  subject  of  this  section, 
■a  of  losses  arising  from  expenditures  for  the  gen- 
t,  they  are  to  be  reimbursed  in  full,  though  nothing 
nved. 


,  Pt.  of  Indem.  18S,  183.  (■•}  Sea  In  Beaeckt  all  tl 

.  TTniud  State*  tiu.  Camp,  oidioaiicci,  System 

iwie,  fll,  cvotjibiniin  wa*  it.  p.  S3,  ed.  181U.    See  for  the  Untied 

I,  Miii,aadancto»,  though  Sute*,  3  FhUlipa,  Ina.   139.     3  Eeot'a 

ed  br  ibe  peril  irhich  they  Conim.  (9(h  ed.}  339, 

iManrt.  ^  Bat  in  Scndder  (m)  Bmerigoo,  chip.  lii,  net.  41,  to). 

1  Pick.  13,  when  the  nuMa  1.  p.  Wi.  ed,  lffi7.    fioataf-Paty  aaya 
it,  ID  order  to  apply  tbe  mlo,  the  (tonn 
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Principias  of  2.  In  case  of  losses  arising  from  sacrifices,  no  contribntion 
adjustment,  and  is  to  be  made  where  the  whole  adventure  saved  by  the  sacri- 
^if&t  fice  subsequently  perishes. 

**^jJJ|^®"         *3.  Losses  arising  from  the  sale  of  goods  are  contributed 
-  for  like  expenditures,  when  the  goods  were  sold  to  defray 
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expenses  for  which  the  shipowner  was  bound  to  provide; 
and  like  sacrifices,  when  sold  for  the  general  benefit. 

4.  Where  the  ship  perishes  by  the  peril  which  the  sacrifice 
was  intended  to  avert,  the  goods  saved  should,  it  seems,  only 
contribute  for  those  sacrificed,  in  case  the  whole  or  greater 
part  of  the  cargo  be  preserved. 

5.  But  if  immediate  safety  be  procured  by  the  sacrifice, 
and  the  ship  afterwards  perishes  by  another  peril,  the  goods 
saved  from  the  wreck,  however  damaged,  must  contribute  for 
those  sacrificed. 


Sect.  VI.  Mode  of  estimating  the  Amount  of  Loss  for  the 
purposes  of  General  Average  AdjustmenL^ 

Mode  of  esti-  ^  344,  Supposing  the  case  to  be  one  in  which  contributioB 
amount  of  loss  is  due,  the  first  step  to  be  taken  towards  adjusting  the  gene- 
(S^generaJ^av^  ral  average  is,  to  ascertain  the  value  at  which  the  property 
rage^adjusu       sacrificed,  and  the  loss  incurred,  ought  to  be  estimated,  fa 

the  purposes  of  the  contribution. 
fimmS^no  ^  ^  general  rule,  goods  jettisoned  are  to  be  contributed 

of  goods.  for  on  the  same  value  at  which  they  contribute,  which  is,  ii 

almost  all  cases,  as  will  presently  appear,  the  net  value  Umi 

would  have  sold  for  at  their  port  of  destination^  dedudof 

freight,  duly,  and  landing  expenses,  (p)^ 
^^^**^*dr*tS      Where,  however,  the  jettison  takes  place  very  near  tkc 
at  the  port  of     outset  of  the  voyage,  so  that  the  ship  puts  back  into  the  port 
^'        of  departure,  and  the  adjustment  is  settled  in  that  port,thi 

ip)   Beneck^,  Pr.  of  Indem.  288.  2  PhiUipe,  138. 


>  In  adjusting  general  average  or  contributions,  Ao  distinction  is  to  be 
between  a  valued  and  an  open  policy.    Clark  v.  United  F.  &  M.  Ins.  Co.  7i 
365 ;  Bedford  Com.  Ins.  Co.  v.  Parker,  2  Pick.  II.    But  the  value  in  the  paUe]r»f 
be  taken  as  the  basis,  where  no  other  is  suggested.    2  Pick.  U. 

>  Tudor  V.  Macomber,  14  Pick.  34;  Rogers  v,  Mechanica  Ins.  Co.  2  StfliXi^^ 
173 ;  3  Kent,  (5th  ed.)  242. 
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goods  jettisoned  ought  to  be  contributed  for  at  their  cost  pricCy  Mode  of 
includinff  shipping'  charges  and  premiums  of  insurance,  such  amoaat  of 
being  their  value  at  the  port  where  the  adjustment  is  set-  S^^SSmSl?*?! 
tied.  (9)  »  ^'^^ 

♦If  the  ship  does  not  reach  the  port  of  destination,  and  the  — "ITqw — 
adjustment  is  settled  at  some  port  in  the  course  of  the  voy-  where  it  it  ad- 
age, the  goods  jettisoned  must  be  contributed  for  at  the  net  {^^i^*!^ 
value  they   would   have  realized  if   they  had    been   sold 
there,  (r)  « 

Where,  after  the  jettison,  the  rest  of  the  cargo  arrives  in  port  ^SavedarrSS 
in  a  damaged  state,  owing  to  causes  which  would  equally  have  "*  a  damaged 
affected  the  goods  jettisoned  had  they  remained  on  board,  the 
amount  at  which  the  goods  jettisoned  should  be  contributed 
for,  is  the  net  sum  they  would  have  realized  in  a  damaged  damSew^ 
state.  (5)     The  amount  of  damage  done  to  ship  or  goods  by  won^Tbyjetii- 
the  jettison  is  to  be  estimated,  for  the  purposes  of  adjustment, 
by  deducting  their  net  proceeds,  as  damaged,  from  their  net 
proceeds,  if  sound.  (/)  •    If  the  goods  jettisoned  were  sub- 
ject to  leakage  or  breakage,  the  ordinary  leakage  and  break- 
age ought,  it  seems,  to  be  deducted  in  estimating  the  value  ^IJ^oSh? 
at  which  they  are  to  be  contributed  for.  (u)     Where  eoods  oeen  leooverad 

.  before  adinala 

whkh  have  been  jettisoned  are  recovered  before  the  adjust-  meat 
ment  takes  place,  the  amount  at  which  they  are  to  be  con- 

(f)  Beocck^  Pr.  of  Indem.  289.    So  however,  entirely  in  accordance  with  the 

Ud  in  the  United  States,  t  Tudor  v.  Ma-  principle  established  by  the  early  marithne 

«Bber,  14  Pick.  31    2  PbiUipa,  Ins.  13S.  codes,  vix.  that  the  goods  jettisoned  should 

(r)  Btaeck^,  Pr.  of  Indem.  280.  be  paid  for  after  the  rate  at  which  the 

(f)  Bffritf,  Pr.  of  Indem.  293.    Bfr.  other  goods  on  board  at  the  time  should 

fUlps  dissents  from   this  rule  on  the  be  sold,  on  their  arrival  in  port. 


of  the  practicml  difficulty  of  iu       (<)  Beneck^,  Pr.  of  Indem.  292. 
iRlicatioa.    (Vol.  ii.  p  137.)    It  seems,        (»)  2  PhiUips,  Ins.  135. 

*  See  Rogers  9.  Mechanics  Ins.  Co.  2  Story,  C.  C.  173.  As  a  general  role,  the 
lilHtiaB  of  tbs  cargo  in  the  bill  of  lading  is  conclusive  between  the  owner  of  the 
^  sad  the  owner  of  the  cargo,  in  the  adjustment  of  a  general  average  at  the  home 
ptL  Todor  V.  Macomber,  14  Pick.  34.  Where  the  cargo  jettisoned  consisted  of 
■s,  vbirh  had  no  market  value  at  the  port  of  departure,  but  in  the  bill  of  lading, 
Okoe  being  no  invoice,)  was  valued  at  a  certain  sum,  and  the  vessel  returned  to  her 
fon  of  departure ;  the  sum  in  the  bill  of  lading  was  taken  to  be  the  value  as  between 
1^  Aipper  and  the  shipowner,  in  adjusting  the  general  average  at  that  port ;  and  as 
■ifre^ht  bad  been  earned,  the  contribution  was  required  to  be  made  by  the  ship  and 
■Vsalone.    lb. 

*8se  Abbott,  Sbipp.  (Olh  Am.  ed.)  903^  (S04 ;  The  Mutual  Safety  Ins.  Ck>.  9.  Caigo 
if  Kp  George,  Dist.  Ct.  South  Dist.  N.  Y.  Adm.  8  Law  Rep.  361 ;  S.  C.  New  York 
1^ ObKTver  for  184S,  p.  200 ;  Chirk  9.  United  Ins.  Ca  7  Blass.  305;  WeBsv. 
fcr»10MMi.42. 
I  '  Bee  per  Putnam,  J.  in  Tudor  9,  Maoomber,  14  Pick.  37. 
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Mode  of  esti- 
mating the 
amount  of  loss 
for  the  purposes 
of  general  ave- 
rage adjust- 
ment 

Where  recover- 
ed afUr  adjust- 
ment 


ValuatioD  of 
jewels,  &o. 
packed  as  arti- 
cles of  inferior 
value. 
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ValuatioD  of 
freight  lost  on 
the  goods. 


Loss  arising 
from  sacrifices 
of  pan  of  ship. 


tributed  for  is  the  amount  of  the  damage  done  to  them  by 
the  jettison,  and  the  expenses  of  recovering  them,  (r) 

Where  they  are  recovered  after  the  adjustment,  the 
amount  vi^hich  has  been  paid  for  them  in  contribution  over 
and  above  what  is  necessary  to  cover  these  two  items,  is  to 
be  refunded  to  the  several  parties  on  whom  the  contribution 
has  been  assessed,  {yo) 

Where  jewels,  or  other  valuables,  are  denominated  in  the 
bill  of  lading  as  articles  of  inferior  value,  they  are  to  be  con- 
tributed  for  on  the  same  footing  as  they  are  described  in  the 
bill  of  lading  (x) ;  ^  so,  if  they  are  packed  up  in  a  box  witboot 
*any  intimation  to  the  master  of  their  value,  and  this  box  be 
thrown  overboard,  it  is  decreed  by  the  Laws  of  Wisbuy,  and 
stated  by  foreign  jurists,  that  they  shall  be  contributed  for 
only  upon  the  value  of  the  box,  or  of  the  goods  the  roaster 
might  reasonably  suppose  it  to  contain,  (jf) 

The  amount  payable  in  contribution  for  the  freight  lost  in 
the  goods  jettisoned  is  the  gross  freight  they  would  have 
earned  on  arrival,  {z)  * 

Damage  purposely  inflicted  on  the  ship  for  the  general 
benefit  is  to  be  estimated,  for  the  purposes  of  adjustment,  at 
the  cost  of  the  repairs  j  deducting  one  third  for  the  oldmaieriab; 
where  no  repairs  have  been  made  the  damage  must  be  a  sob* 
ject  of  estimation.^ 

It  has  beeii  held  in  the  United  States,  that,  where  the  value 
of  the  whole  ship  is  to  be  contributed  for,  as  in  the  case  of 
her  total  loss  by  voluntary  stranding,  with  a  saving  of  tbe 
cargo,  the  measure  of  the  loss,  for  the  purposes  of  adjust* 


(9)  Emerigon,  chap.  xii.  sect.  40.  vol. 
i.  p.  597.    Ck)de  de  Comnierce,  art  429. 
{w)  Ibid. 

(x)  Beneck^,  Pr.  of  Indem.  294. 
(y)  Laws  of  Wisbuy,  art.  43.    Weijt- 


sen,  tiect. 


Sa    Casaivgis,  disc  40.  No. 
49 ;  and  see  2  Phillips  on  Ins.  130. 

(z)  Stevens  on  Average,  SO.&hei) 
Phillips  on  Ins.  137. 


>  See  Tudor  v.  Macomber,  14  Pick.  34,  cited  antSf  829,  in  note. 

>  Mutual  Safety  Ins.  Co.  r.  Cargo  of  Ship  George,  Dist.  Ct.  South  Dist  N.  Tfl^ 
Adm.  8  Law  Rep.  361 ;  S.  C.  New  York  Legal  Observer  for  184S,  p.  260;  Colaiiibil^   y 
Ins.  Co.  v.  Ashby,  13  Peters,  (S.  C.)  331.    See  3  Kent,  (dth  ed.)  24a  .{ 

s  Abbott,  Shipp.  (6th  Am.  ed.)  504,  505.  3  Kent,  (5th  ed.)  243;  Stroog  f.fi* 
Ins.  Co.  11  John.  323;  Gray  v.  Wain,  2  Serg.  &Rawle,  229,  277,  236;  ^M^ 
ha.  13a 
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snt,  is  the  value  of  the  ship  to  her  owner  at  the  time  she  ran  Mode  of  Mtf- 

.    /    \  1  mating  tlw 

T'OtClia.  ^a)  ^  amount  ofloM 

In  the  same  case,  also,  it  has  been  held  that  the  freight  S^SwSfiS? 
Inch  the  ship  would  have  earned  on  arrival  is  to  be  con-  "«®  Mhw^ 

■  ment. 

ibuted  for  at  its  gross  amount,  (b)  

The  amount  at  which  goods  sold  for  the  general  benefit  Loss  incnned 
jre  to  be  paid  for  in  contribution  is,  as  in  the  case  of  goods  for  the  general 
ettisoned,  the  net  value  they  would  have  fetched  at  the  port 
/discharge,  deducting  freight,  duty,  and  landing  expenses,  (c) 
f  the  goods  so  sold  in  a  port  of  necessity  fetch  a  higher  price 
lere,  than  they  would  have  sold  for  at  the  port  of  discharge, 
le  owners  of  the  goods  shall  be  repaid  for  them  at  the  whole 
■loe  for  which  they  were,  in  fact,  sold  {d) :  for  the  sale  of 
oods  in  such  a  case  being  a  forced  loariy  the  borrowers  shall 
ay  at  least  as  much  as  they  borrow,  having  no  right  to  say 
to  the  involuntary  lender  that,  had  they  not  taken  his  prop-      «  933 
rty,  he  himself  would  have  made  much  less  of  it.  {e) 
When  money  is  raised  abroad,  by  bills  or  otherwise,  for  Loss  by  num 
le  sake  of  defraying   expenses  of  the  nature  of  general  ST&a  ^ 
verage,  the  amount  actually  expended  is  the  amount  to  be 
ootributed  for,  including  therein,  as  we  have  already  seen, 
U  interest,  both  marine  and  ordinary,  and  all  loss  by  dis- 
sount  on  bills  and  by  the  rate  of  exchange.  (/)  ^ 
The  result,  therefore,  of  the  authorities  appears  to  be,  Besuitof  the 

1.  That  goods  jettisoned,  or  sold  for  the  general  benefit, 
oe,  as  a  general  rule,  contributed  for  at  the  net  value  they 
^voidd  have  realized  had  they  arrived  at  the  port  of  discharge. 
1  Damage  to  the  ship  is  contributed  for  at  the  cost  of  re- 
piin,  deducting  one  third  new  for  old.     3.  Loss  of  freight 

(t)3PUIIipeoa  Int.  137.  («)  2  Phaiips  on  Ins.  135.    Ifr.  Ben- 

(k)  t  Columbian  Ina.  Comp.  v.  Aahby,  ecVh  dissents  from  this  decision  (see  Pr. 

<  0  ^eteis  (a  C.)  331.  \  of  Indem.  274,)  but  it  seems  well  founded. 

(()2PhiU^oaIns.l32.   SeefDepau  (/)  Beneck^  Pr.  of  Indem.  250.  2. 

••  OoMn  Ins.  Comp.  5  Cowen,  03.  Phillips  on  Ins.  130. 

(i)  RichsidKMv.  Noiuae,3B.«tAld. 


aathoritiet. 


'  Kr.  ChsBceOor  Kent  snys,  —  <*  The  value  of  the  vessel  lost  is  estimated  according 

^Iki  nine  at  the  port  of  departure,  making  a  reasonable  allowance  for  wear  and 

-^i^tD  the  time  of  the  disaster."    3  Kent,  (dth  ed.)  243.    This  rule  was  foUowed 

^■■MlSaliBiy  Int.  Co.  «.  Cargo  of  Ship  George,  Dist.  Ct  South  Dist.  N.  York 

'    8Uwaep.361. 

W7. 
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Mode  of  esU-  —  at  the  grods  8iun  which  would  ha've  been  earned  by  the 
mouatofioM  goods  jettisoned  or  sold.  4.  Expenses  of  raising  money 
S^i|raen?av«!  abroad  for  disbursements  —  at  the  amount  actually  expended, 
ragoMijusip  including  interest,  both  ordinary  and  marine,  and  the  loas 
incurred  by  discount  and  exchange. 


Sect.  VII.  Mode  of  estimating  the  Value  of  the  Proper^ 
saved  for  the  purposes  of  general  Average  Adjustment} 

BSode  of  «rti-  §  345.  Having  thus  seen  the  mode  in  which  the  property 
vmiaeofthe  sacrificed  is  to  be  valued  for  the  purposes  of  general  average 
SrTbrpujpoMs  adjustment,  let  us  now  see  what  valuation  is  put,  for  the 
ramadlusi^^^  Same  purposes,  upon  the  property  saved :   in  other  wordi^ 

p>gpt' let  us  inquire  what  is  its  contributory  value.     The  general 

Priooipie  upoo    principle  of  valuation  is  simply  this :   thai  the  value  cf  ik 

whiob  the  prop-  *^  *^  ^  ^  ^ 

erty  saved  is  property  to  Us  owuersj  as  saved  by  the  sacrifice  or  the  expemh 
turcj  is  the  value  upon  the  footing  of  which  it  ought  to  conlrHmk 
towards  making  good  the  loss;^^  or,  as  the  rule  is  frequently 
given,  '*  the  contributory  value  of  the  different  interests  ii 
933  *  *their  value  to  their  owner  at  the  time  and  place  to  which  tk 
apportionment  relates." 

The  rale  of  Simple,  however,  as  this  principle  is,  its  practical  ip- 

OOOHpOtfttlOD  •,.  .  fY*  •  I  •  L 

difibfsiDcase     plication  has  given  rise  to  considerable  difficultiesi  wbicli 

ezpeDditures.     ^^ave  chiefly  arisen  from  not  sufficiently  bearing  in  mind  the 

distinction,  already  noticed,  between  the  mode  of  adjustment 

adopted  in  the  case  of  sacrifices,  and  that  which  is  pursued  U 

the  case  of  expenditures. 

Thnewithre-        In  the  case  of  expenditures^  as  we  have  already  aeeHf 

which  the  val-    contribution  is   due  to   the   party  incurring   ihem  from  th$ 

^atmoT^  fnoment  of  the  outlay^  and  is  payable  in  all  events,  whatever 

may  be  the  subsequent  fate  of  the  adventure:^  in  these 

therefore,  the  time  and  place  to  which  the  apportioni 

relates  is  the  time  and  place  of  the  disbursement,  and  the  ooft^^ 

tributory  value,  therefore,  of  the  property  saved,  is  the 

it  was  worth  to  its  owner  at  the  time  and  place  at  wl 

the  expenditure  was  incurred  (without  reference  to  any  sob" 


1  Bedford  Com.  Ins.  Ck>.  v.  Parker,  2  Pick.  11 ;  Clark  v,  Uniled  F.  lb  IL  bi^t 
7  Mass.  965,  cited  anU,  929. 
*  See  anUt  900,  in  note. 
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iquent  deterioration  which  may  have  taken  place  before  its  Mode  of  etti- 

1  •  _^\    /    \  mttling  the  val- 

mval  in  port),  {g)  ue  of  the  prop- 

Where,  however,  the  loss  to  be  contributed  for  arises  from  S7^Jji5rof 
urificeSj  the  case  is  different.     There,  as  we  have  also  seen,  f5",2imMr*** 

he  property  at  risk  when  the  sacrifice  was  made  is  not  con-  

idered  to  be  saved  to  its  owners,  so  as  to  be  subject  to  con- 
ribution,  until  its  arrival  at  the  place  where  the  adjustment 
B  made. 

This'place  ought,  whenever  practicable,  to  be  the  port  of  Time  with 
[ischarge,  and  the  time  at  which  the  adjustment  should  be  which  the  vai- 
lade  is  the  time  of  the  ship's  arrival  there.     Hence  the  rule,  i?^^^2!!^ 
mi  in  case  of  losses  arising  from  sacrifices,  the  contributory  •^'^ 
aloe  of    the  different  interests  saved  thereby  is  their  net 
Mhie  in  theskUein  which  they aciuaUi/ come  into  their  owner's 
wmdM  at  the  port  of  destination.  (A) 

^Accordingly,  where  the  loss  to  be  adjusted  has  arisen  *  934 
•nly  from  sacrifices  and  partly  from  expenditures,  the  con-  5n^Ji2j^ 
ribntory  value  of  the  property  saved  ought,  in  theory,  to  be 
athnated  on  two  different  principles.  Mr.  Phillips  considers, 
iftdeed,  that  this  is  the  true  rule  to  be  followed  in  practice ; 
\tA  it  does  not  appear  to  be  adopted  in  this  country,  and,  in 
fKt,  would   be  attended   with  a  degree  of  difficulty  and 

coibarrassment  inconsistent  with  the  exigencies  of  actual  busi- 

«».(•) 
In  what  follows,  unless  otherwise  expressed,  the  loss  to  be 

ttde  good  by  the  contribution  is  assumed  to  be  loss  arising 

inxitaerifices. 

Art.  1.  Contributory  Value  of  the  ship. 

1 346.  Agreeably  to  the  principles  already  laid  down,  we  Priodpie  ofyai- 
^hUfind  it  everywhere  acknowledged  that  the  ship  is  to  be  fo^^^Jj^lSwt 
^Mbated  for  the  purposes  of  contribution  solely  with  reference  ^  «»iribatioii. 
^  Aer  valve  as  finally  saved  by  the  sacrifice^  to  the  amount,  that 
l|tt  which  her  owner  could  afford  to  sell  her  at  the  time  and 
pbee  at  which  the  adjustment  is  made,  (j)    Her  contributory 

W  BpBedE«,  Pr.  of  Indem.  29a    So  Rep.  518.    Spaflbrd  v.  Dodge,  14  Maas. 

Uoied  Stttce  it  hM  been  decided  Bep.  79.    2  Phillips  on  Ins.  139. 
Ik  neb  eases  the  cootiibatioa  must       (A)  Stevens  on  Average,  49.  fith  ed. 
aooordiiig  lo  the  value  saved        (»)  2  Phillips  on  Ins.  170. 
when  the  expense  was  in-       (»  Stevens,  63.  5th  ed.    BeneckA,  Pr. 

t  Doo^  V.  Moodf,  9  Mass,  of  Indem.  311.    2  Phillipeoiilm.  142. 
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Difficulty  of 
fixinir  A  prac- 
tical rale. 


935* 


Mode  of  eMi-     value,  ill  fact,  as  the  rule  may  be  shortly  giveOi  U  her  worik 
u«  of  the  prop,  to  the  owners  in  the  state  in  which  she  arrives,  (k)  ^ 
^puji^Ln'of      There  is  no  dispute  about  the  general  principle  ;  but  there 
•jp^'j^j™'***  has  been  great  difficulty  in  adopting  any  practical  rule  of 

valuation,  a  difficulty  arising  principally  from  the  fact  that 

the  ship,  generally  speaking,  is  not,  like  the  goods,  actoelly 
sold  at  the  port  of  destination  ;  so  that  a  rather  nice  proceas 
of  calculation  must  be  gone  though,  in  order  to  estimate,  io 
the  absence  of  that  accurate  criterion  which  a  sale  alone  cao 
^supply,  the  true  worth  to  the  shipowner  of  that  which  has 
been  saved  to  him  by  the  sacrifice. 

In  order  to  save  the  necessity  for  this  calculation,  the 
amount  at  which  the  ship  shall  be  valued  for  the  purposes  of 
contribution,  has  been  very  generally,  but  very  varioudy, 
fixed  by  the  positive  laws  of  almost  all  mercantile  states.  (/) 
In  our  own  country  we  have  no  fixed  rule  upon  the  snb- 
juct ;  but  Mr.  Stevens,  who  is  a  high  authority  upon  all  tiat 
relates  to  the  adjustment  of  general  average,  gives  the  foliat- 
ing as  that  which  ought  to  be  observed  in  practice,  (m) 

Deduct  from  the  original  value  of  the  ship  when  sbe 
sailed :  1.  The  provisions  and  stores  expended  ;  2.  The  weir 
and  tear  of  the  voyage ;  3.  Any  partial  loss  incurred  tf  It 
the  time  when  the  general  average  loss  took  place.^ 

With  regard  to  the  first  deduction,  it  appears  right  on 
principle  that  the  provisions  and  stores  should  be  deducted 
from  the  value  of  the  ship,  rather  than  from  that  of  the 
freight. 


Rule  shpitn  by 
Ifr.  Stereof. 


Bemtfki  on  it. 


{k)  If  the  ship  were  actually  sold,  the 
price  she  fetched  would  of  course  be  her 
contributory  value.  Thus,  in  the  United 
States,  where  a  ship,  after  being  saved  by 
jettison,  was  subsequently  so  much  dam- 
aged in  the  course  of  the  same  voyage, 
that  she  was  obliged  to  be  sold,  the  ave- 
rage was  calculated  on  the  price  she  sold 
for.    t  Bell  V.  Smith,  2  John.  Rep.  98. 

(/)  Mr.  Beneck6,  with  his  usual  indus- 
try, has  collected  the  diflereat  regulaUoos 
on  this  point.    Pr.  of  Indenm.  323  -  325. 


The  rule  of  the  FVench  law  ii  todedort 
one  half.  Code  de  Commeroe,  tit  3H 
401.  In  one  case  in  the  United  StilB^ 
after  capture  and  detention  of  the  ikl^ 
one  fifth  was  deducted  firom  her  orifi>4 
in  Older  to  estimate  her  contribatoiy,  nl* 
ILaven worth  o.  Dekfiek),  1  CaiBei,9X} 
and  the  rule  of  deducting  ooefiAk  ^ 
pears  to  be  followed  insomeoftheSM 
Mr.  PhilUps,  however,  dinppfCFVM  if  ^ J 
VoLii.  p.  141. 
(m)  Stevens  on  Average,  93)  Ah  0^ 


>  See  Abbott,  Shipp.  (6th  Am.  ed.)  503.     Mr.  ChanoeUor  Kent  sa]!%-' 
owners  of  the  ship  contribute  according  to  her  value  at  the  end  of  the  nujWfl^ 
moooiding  to  the  net  amount  of  the  freight  and  earnings."    3  Kent,  (Ah  ed.)  9ft 
*  See  Mntoal  Salcty  Ins.  Go.  9.  Cargo  of  Ship  Qeofge,  oited  Mls^  981,  il  ■il' 
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With  regard  to  the  second  deduction  "/or  wear  and  tear^^^  Mode  of 
At  can  admit  o£  no  possible  doubt ;  for,  as  M.  Pardessus  u?of ^ prop. 
beerves,  "  that  which  is  finally  saved  by  the  jettison  is  not  SSprnmBiJof 
new  ship,  but  a  ship  more  or  less  deteriorated  by  the  wear  g^°;™^^Mpe 
od  tear  of  the  voyage,  &c."  (n)  

With  r^ard  to  the  third  deduction,  however,  there  seems 
)0  be  no  reason  iot  confining  it  to  damage  incurred  before 
he  general  average  loss,  for  the  only  value  to  be  attended 
o  in  the  adjustment  is  what  the  vessel  is  worth  to  her 
iwner  in  the  state  in  which  she  actually  comes  into  his 
ftods ;  and  tfiis  value  must  be  what  remains  after  deducting 
die  damage  arising  from  all  losses  sustained  by  the  ship  down  *  936 
>  her  arrival  in  the  port  where  the  adjustment  is  made,  (o) 

When  the  general  average  loss  to  be  made  good  consists  ^"JS^S^^ 
t  a  sacrifice  of  some  part  of  the  ship  herself,  as  a  mast,  the  ship,  are  to 
aUe,  d&c,  the  sum  paid  to  the  ship  by  way  of  contribution  make  up  the 
sr  this  loss  must  be  added  to  the  original  value,  in  order  to  ^^^^'^^^ 
aake  up  her  true  value  for  the  purposes  of  adjustment,  (p) 

Thus,  taking  the  same  data  as  before,  suppose  the  general 
;iperage  loss  to  arise  out  of  the  sacrifice  of  a  mast  worth  100/., 
tad  50/.  to  have  been  paid  in  contribution  to  the  shipowner 
m  account  of  this  loss,  the  contributory  value  of  the  ship 
vtoold  be  ascertained,  as  folbws : — 

£ 
Value  of  ship  at  outset  1000 

Deduct  partial  loss                             £50 
— -      provisions,  and  wear  and  tear  £50 100 

900 

Add  for  amount  of  mast  made  good  by  con-  )      rj\ 

tribution£60  -  -  -        J     ^ 

Contributory  value  of  ship  950 

f*)  Gv  le  jet  B^a  pet  tmxxH  im  oavire  and,  therefore,  not  finaHy  saved  to  him  hj 

J^j>  Biii  OB  narire  plin  oa  moins  de-  the  sacrifice,  vol.  ii.  p.  143.    Accordingly, 

^^parhBavigatioii.  Pardearas,  Coiui  where  a  ship  aAer  jettison  was  wrecked, 

^l^rail  Commefcial,  vol.  iii.  p.  241,  ed  but  the  materials  saved,  these  were  held 

^^  to  be  boand  to  contribute  upon  thei^  value 

Jfj^  Bnwirlrf,  Pr.  of  Indem.  311.    Ifr.  as  saved,  after  deducting  the  expenses  of 

2^%*  thioks  that  deductions  ought  also  salvage,    f  Dodge  v.  Union  Ins.  Comp. 

1^  wmim  m  respect  of  all  subsequent  17  Pick.  453.    2  Phillips  on  Ins.  143. 

^^MflHviifeltMes^oo  the  groond,  that  (jr)  Stevens  on  Average,  54,  dth  ed.    8 

^  ^m  paid  by  the  ahip  in  respect  of  Phillips  on  Ins.  144. 
iiaoaQdIi  kMtto  the  ihi^fmiiir; 
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Art.  2.  Contributory  Value  of  Frdghi. 


Mode  of  esti- 
mating the  val- 
ue of  the  prop- 
erty saved  for 
the  purposes  of 
general  average 
adjustmeDt. 

Principle  on 
which  freight 
contributes  in 
general  ave- 
rage, and  by 
which  its  con- 
tributory value 
is  ascertained. 

♦937 


The  shipowner 
can  only  be 
called  on  to 
contribute  in 
respect  of  that 
amount  of 
freight  which 
was  pending  at 
the  time  of  the 
sacrifice,  and 
saved  thereby. 


^  347.  The  principle  upon  which  freight  is  to  contribute  in 
the  case  of  general  average  is,  that  it  was  one  of  the  things 
at  hazard  at  the  time  when  that  sacrifice  was  made  which  pro- 
duced the  general  average  loss  (q) ;  and  the  principle  upon 
which  its  contributory  value  is  assessed  is  the  same  as  in  the 
*case  of  the  ship ;  viz.  that  the  amount  to  contribute  is  the 
amount  eventually  saved  by  the  sacrifice. 

From  these  two  principles  it  follows,  1.  Thai  frdght^ » 
order  to  be  coiUribtUory  at  ally  must  have  been  pending  at  tk 
time  of  the  sacrifice  ;  ^  2.  That  the  true  contributory  value  cf 
freight  is  the  actual  sum  finally  received  affreight  by  the  daf' 
owner y  after  deducting  all  the  expenses  of  earning  it.  (r)  ^ 

All  the  cases  which  have  been  decided,  and  the  practical 
rules  which  have  been  laid  down,  on  this  subject  are  based 
on  these  two  simple  principles. 

From  the  first  principle  it  follows,  and  has  been  accord- 
ingly decided  in  the  United  States,  that  if  the  cargo,  or  a 
part  of  it,  have  been  delivered  before  the  sacrifice  took  phoe, 
the  freight  due  in  respect  thereof  does  not  contribute  (i) :  so 
it  has  been  there  decided,  that  if  freight  be  paid  in  advance 
it  does  not  contribute  qud  freight  (t)  ;  so  if  only  freight  /n 
raid  itineris  is  earned,  that  alone  contributes  {u) :  on  the 
same  principle,  where  a  ship  was  chartered  to  sail  on  soo 
cessive  passages,  and  the  general  average  loss  happened  ii 
the  course  of  the  last  passage,  it  was  held  in  the  United 
States  that  the  freight  on  which  contribution  was  to  h 
assessed,  was  that  earned  in  the  last  passage  only,  as  tW 
alone  was  the  freight  which  would  have  been  lost  but  for  tkl 
sacrifice,  (r) 

{q)  Per  Lord  Dlenborough  in  Cox  v.    Fireman^s  Ins.  Comp.  Ibid  SSS^cile'^ 


May,  4  Maule  Ac  Sel.  159. 

(r)  Stevens,  63,  5th  ed.  2  Phillips  on 
Ins.  149. 

(«)  t  Dunham  V.  Commercial  Ins.  Comp. 
11  John.  315.    t  Strong  v.  New  York 


Phillips  on  Ins.  145. 
(0  2  PhilUps  on  Ins.  145,  and  16i 
(u)  t  Maggrath  v.  Church,  1  CM 

196. 
(v)  t  Spaflbrd  v.  Dodge,  14  Mml  If 

66.    2  PhUlips  on  Ins.  147. 


>  Dunham  v.  Com.  Ins.  Co.  11  John.  315;  Strong  r.  N.  Y.  Fireman's  Ins.  Oatt 
John.  323. 
•  See  3  Kent,  (5th  ed.)  243 ;  Humphreys  v.  Union  Ins.  Co.  3  Mason,  430. 
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[n  one  case  where  a  ship  was  chartered  for  the  voyage  out  Mode  of 
d  home,  under  a  stipulation  that  no  freight  was  to  be  paid  ue^ihonop- 
r  the  homeward  voyage  unless  the  ship  performed  her  voyage  tSb^aoimof 
It  and  home,  and  arrived  at  her  port  of  departure  in  safety,  S'lSiJI?**' 

question  was  raised  whether,  and  in  what  proportion,  the  ^^^^^^^ 

eight  payable  under  the  charter-party  was  to  contribute  for  Loodoa  Am. 
general  average  incurred  on  the  outward  voyage.  Sei.  sia 

The  he\B  were  these :  a  ship  was  chartered  by  the  East      *  938 

*  TVhjLiA  ft  akin 

India  Company  for  one  entire  voyage  out  and  home ;  by  the  j,  chartn^a 
[larter-party  it  was  stipulated  that  the  Company  should  pay  ^yageoS^md 
eight  at  a  specified  rate  for  the  homeward  voyage,  on  con*  ^^^^"f^* 
ikm  thai  (he  ship  performed  her  voyage^  and  arrived  at  her  no  fr^riu  is  to 
ime  pari  of  departure  in  safety ^  but  not  otherwise  ;  an  insur*  she  mves  a 
KX  was  effected  on  the  ship  for  the  outward  voyage  only^  h^^n^ 
id  in  the  course  of  this  outward  voyage  a  general  average  ^^J^Sj^ 
M  was  incurred :  before  the  trial  the  ship  had  arrived  at  her  ultimately  eam- 
xne  port  of  departure,  and  earned  full  freight :  the  ship-  chaiieriMity  ^ 
imer  having  brought  his  action  against  the  underwriters  on  bute^for  aglml 
lip  for  a  ratable  proportion  of  the  contribution  which  had  ft^iScSrSon 
sen  assessed  on  him  as  shipowner  in  respect  of  the  general  the  outward 
verage  loss  on  the  outward  voyage,  they  claimed  to  deduct 
certain  sum  as  the  amount  of  contribution  due  to  them  (as 
iMiding  in  the  place  of  the  owner  of  the  ship)  upon  the 
rhde  freight,  payable  under  the  charter-party,  and  ultimately 
■med.     The  question  iot  the  court  was,  whether,   under 
base  ctroumstances,  such  freight  was  Uable  to  contribute  for 
be  general  average  incurred  on  the  outward  voyage:  the 
KMrt  held,  that  it  was,  on  the  ground  that  the  whole  freight 
>qrable  under  the  charter«party  was  one  entire  and  indivisi* 
ik  sum  payable  for  the  use  of  the  ship  out  and  home  ;  there- 
oie,  when  ultimately  earned,  having  been  put  to  hazard,  and 
^ved  by  the  measures  taken  for  the  general  benefit^  it  ought 
^  contribote.  (w) 

The  court  laid  great  stress  on  the  {iact  that  the  freight  had  Remaikioii 
ictnally  been  earned  before  the  trial ;  even  under  this  limita- 
>Qo  Mr.  Benecke  dissents  from  the  authority  of  the  case,  on 
^  ground  taken  by  the  counsel  for  the  assured,  in  argu- 
ment, viz.  that  the  homeward  freight  can  in  no  case  be  liable 
^  general  average  incurred  on  the  outward  voyage :  the 

{»)  WilMiBi  9.  LoQdM  Am.  Con.  1  M.  fc  Sel.  318.    Seeper  Bayley,J.aa7. 
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Mode  of  etU- 
mating  the  val- 
ue of  the  prop- 
erty aaveci  for 
the  purpofes  of 
getterafaverage 
adjaitment 

939* 

Only  the  net 
freight,  after 
dedttcuogall 
expcffliesof 
earning  it,  is  to 
contribute. 


arguments  he  adduces  in  support  of  his  view  seem  deserving 
of  great  consideration,  and  it  may  perhaps  be  doubted  wbelber 
the  case  of  Williahis  v,  London  Assurance  Company  can,  on 
principle,  be  supported,  (x)  ^ 

♦From  the  second  principle  it  follows  that,  in  order  to 
ascertain  the  amount  at  which  freight  ought  to  contribute, 
the  wages  of  the  master  and  crew  ought  to  be  deducted 
from  the  gross  amount  of  the  freight ;  for  they  are  part  of  the 
necessary  expenses  of  earning  freight,  and  must,  in  any  case, 
be  paid  out  of  it.  (y) 

This  deduction  must,  however,  upon  the  same  principle, 
be  confined  to  the  wages  due  at  the  termination  of  the  voyage^ 
for  they  alone  are  payable  out  of  the  freight  saved ;  wages 
which  have  become  due  previously  to  the  sacrifice  are  cfi- 
dently  not  to  be  deducted.  (2:) 

As  only  the  actual  clear  amount  of  freight  finally  received 
by  the  shipowner  can  be  called  upon  to  contribute,  it  is 
evident  that  where,  owing  to  the  length  of  the  voyage,  or 
other  causes,  freight  is  entirely  consumed  by  the  wages,  il 
cannot  contribute,  for  its  contributory  value  is  only  its  excess 
above  wages,  (a) 

On  the  same  principle,  where  the  first  ship  is  disabled,  smd 
the  cargo  is  sent  on  in  a  second,  the  excess  of  freight  for  the 
entire  voyage,  over  that  paid  to  the  substituted  ship,  alone 
forms  the  contributory  value  of  freight.  Hence,  where  tls 
shipowner,  in  such  case,  is  obliged  to  pay  the  same  ort 
higher  freight  for  the  hire  of  the  second  ship  than  he  was » 
receive  for  the  use  of  the  first,  then,  in  case  the  loss  occorrei 
before  the  transhipment,  no  contribution  is  due  for  freigl^ 
because  no  freight  in  such  case  is  finally  received  by  ths 
shipowner,  or  saved  by  the  sacrifice,  {b)  The  practical  rul^ 
therefore,  is,  thxU  freight  contribtUes  to  general  average  if* 
its  net  value  J  after  deducting  the  wages  of  the  master  and  Gt^ 


{z)  Beneck^,  Pr.  of  Jndem.  316.  See 
also  2  Phillips  on  Ins.  147,  who  takes  the 
same  view. 

(jf)  Stevens  on  Average,  63, 5th  ed.  2 
PhiUips,  Ins.  149. 


{z)  Stevens  on  Average,  59, 5lb  fli 

(a)  Ibid.  60. 

{b)  So  d«)cided  in  Americt.  fSi^ 
9.  Scovell,  4  Johns.  218.  2  ViS^^ 
Ins.  146. 


1  See  Spaflbrd  v.  Dodge,  14  Mass.  66. 

«  See  Humphreys  v.  Union  Ins.  Co.  3  Mason,  439;  Bedfoid  Com.  Im- C*  * 
Parker,  2  Pick.  1 ;  Leavenworth  v,  Delafield,  1  Gaines,  OTa ;  Heylyger  v,  N.  J* 
Firam.  Int.  Co.  11  John.  85. 
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Art.  3.  Contributory  Value  of  Goods. 

.  Like  ship  and  freight,  goods  contribute  upon  the  ModeofeMi- 
lally  saved  out  of  what  was  at  risk  at  the  time  of  the  ue*^h!h)^ 
c     In  other  words,  the  value  of  the  goods,  as  they  ^v  «▼»/«» 
to  the  hands  of  their  owners,  at  the  place  and  time  of  general  avenge 
mL,  is  the  value  upon  which  they  are  to  contribute,  (c)  "  J"*t">«nt; — 
the  place  at  which  the  adjustment  should,  if  possible,  ^  *  ^^ 

•      I.  .     £  :i'     V.  J  *u     *•  r         1-        •/   Goods contri. 

5i  IS  the  port  of  discharge,  and  the  time  of  making  it,  buteontbetr 
peedily  as  possible  after  the  ship's  arrival    there.  Smeand^piao^ 
the  general  practical  rule  is.  Thai  goods  contribute  on  Th«i>Mtofad- 
ual  net  value,  i.  e.  on  their  market  price  at  the  port  of  ^"*S"*^*  "***• 
Tiif  free  of  all  charges  for  freight,  duty,  and  expenses  of  deatination. 
ng.(d)^ 

noBt  unexceptionable  mode  of  settlement  is  thus  to  Where,  how- 
le  average  claim  after  the  ship  has  arrived  at  her  fJc^Jiredauhe' 
discharge  ;  it  may  sometimes,  however,  happen  that  vo™e*^the* 
il  average  loss  is  incurred  at  the  outset  of  the  voyage,  v>n  of  depart- 

L  r  *u       u-      •  *    u      I    •    /   uremaybethe 

;uch  case,  if  the  ship  m  consequence  put  back  into  port  of  adjust. 
of  loading,  the  adjustment  should  be  settled  there;  ™*° 
Qch  case,  the  contributory  value  of  the  goods  will  be 
ost  on  board  without  insurance,"  i.  e.  the  amount  of 
fCs  bills  and  shipping  charges,  '^  such  being  the  value 

(0 

Ijustment  at  a  foreign  port  of  distress  (called  a  foreign  Adjustment  at 
ent)  ought  always,  if  possible,to  be  avoided, on  account  shouS^^^ 
tsputes  which  are  apt  to  arise  (as  we  shall  presently  avoided. 
»Dsequence  of  the  items  charged  in  such  adjustment 
seased  on  different  principles  than  those  which  prevail 
>iintry  of  the  underwriters.     When  the  adjustment, 
'y  is  settled  abroad,  the  contributory  value  of  the 
ught  to  be  either  their  invoice  price,  or,  if  sold,  the 
5y  sold  for.  (/) 

to  be  contributed  for  consists  of  a  jettison  The  value  of 

the  goods  jetti- 

.  of  Indem.  296.    Stev-    Beneck^,  Pr.  of  Indem.  901.    2  Phillips  murt  be  added 

fage,  49;  flth  ed.  oo  Ins.  163.  to  the  value  of 

OB  Average,  48,Mi  ed.        («)  Stevens  on  Average,  47, 5lh  ed.  the  goods  saved. 

If)  Ibid.  49. 


iiiiM;9e9. 
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prop,  ciple  already  illustrated  in  the  case  of  ship  and  freight,  the 
^of  estimated  net  value  of  the  goods  jettisoned  or  sold  must  be 


Modeof  esti-     or  sale  of  goods  for  the  general  benefit,  then,  on  the  prin- 

mating  the  val- 
ue of  the 
erty  saved 
the  purposes 

gmeraiavMage  ♦added  to  the  net  value  of  the  goods  saved,  and  the  whole 
—     ^    —  will  be  the  contributory  value  of  the  goods,  {g) 

Thus,  let  the  net  value  of  the  goods  saved, 

deducting  freight,  be     -  -  -  £1000 

Add  net  value  of  the  goods  jettisoned,  8ccj 

deducting  freight,  &c.     -  -  .       100 

Value  of  goods  to  contribute     -  -  £1100 


Dftmaffedffoods      Jn  whatever  way  the  eoods  saved   are   deteriorated  or 

must  be  taken  •'^  ^  ^  , 

at  their  dam-  damaged,  by  the  perils  of  the  sea,  after  the  sacrifice,  they 
Sjstbedfmu^  must,  of  course,  be  taken  at  such  deteriorated  value ;  for  suck 
^^MraS&Mk      ^^  ^^^^'  value  as  finally  saved  (A) :  if,  however,  they  haie 

been  damaged  by  the  very  sacrifice  for  which  contributiooii 
claimed,  then  they  must  be  taken  at  their  value  as  sound,  fat 
this  damage  is  made  good  to  them  in  contribution,  (t) 
But  fieight  paid  When  the  shipper  pays  freight  in  advance  at  the  outset  of 
not  to  be  so  the  voyage,  a  question  has  been  raised  whether  the  fi*eight0 
paid  is  to  be  added  to  the  contributory  value  of  the  goodfc 
Mr.  6eneck6  thinks  it  is,  because  the  loss  of  such  fre^tP 
the  shipper  was  saved  by  the  sacrifice,  {j  ) 

Mr.  Phillips  is  of  a  contrary  opinion  {k)  :  and  it  appeal  to 
me,  for  the  reasons  he  gives,  that,  on  principle,  such  add&U 
ought  not  to  be  made,  but  that  the  shipper  who  thos  ptjfi 
in  advance  should  be  regarded  as  the  purchaser  of  the  fire^ 
and  not  be  exposed,  on  account  of  it,  to  any  claim  for  con- 
tribution. 

Art.  4.  Example  of  an  Adjtistment  as  settled  on  theabtM^ 

Principles, 

§  349.  By  way  of  illustrating  what  has  preceded,  the  fol*| 
lowing  example,  in  figures,  of  a  general  average  adjustmeA 


added. 


ig)  Ibid.  48.  (y)  Beneck*,  Pr.  of  Indem.  31i 

(A)  Beneck^,  Pr.  of  Indem.  298.  \k)  2  Phillips  on  Ins.  164, 165. 

(ft)  Stevens  on  Average,  48,  5th  ed. 
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%er  the  ship's  arrival  at  her  port  of  destination,  is 
h  a  few  alterations,  from  Abbott  on  Shipping.  (/) 


TATlOlf  or    LO68S8. 


to  goods  of  B.  by 

•  •  • 

li  goods  jettisooed 
IT  cable, 
I  mart    £300 
did  new 

100 

ringing  the  ship  off 


£500 

200 
100 


of  going 
I  of  the  port  where 
,  in  to  refit 
re  (m) 


of  kmestobe 
ibr  •       - 


200 
SO 


100 

25 

4 

1 


£1180 


Valub  of  Abticlbs  to  Comtbibute. 

Goods  of  A.  jettisoned       •  £500 

Net  value  of  the  goods  of  B., 

deducting  freight  and  charges         1000 
Ditto  of  the  goods  of  C.  -       -       -   500 
Ditto       ditto         of  D.  •       •       •  2000 
Ditto        ditto         of  £.  .       •       -5000 
Value  of  the  ship,  deducting  wear 
and  tear,  amount  of  particular 
average  loss,  stores,  and   pro- 
visions (»)  -  -       -       -     2000 
Clear  freight,   deducting   wages       800 


Mode  of  esti- 
mating the  val- 
ue of  the  prap- 
erty  saved  Ibr 
the  purposes  of 
general  average 
adjustment. 

•943 


Total  of  contributory  value 


£11,800 


18  £11,800  :  £1180  ::  £100  :  £10,  therefore  each 
11  lose  10  per  cent,  on  the  value  of  bis  interest  in 
;ht,  and  cargo. 

losesA)^,  B  100/.,  C  50/.,  D  200/.,  E  500/.  the  ship- 
»/. 

ipownera,  therefore,  are  to  pay  towards  the  con- 
280/. :  but  they  are  to  be  paid  480/.  (t.  e.  freight, 
I8t|  cable,  and  anchors  sacrificed,  200/.;  disburse- 
0.) :  CD  the  whole,  therefore, 

£ 
ipowners  are  actually  to  receive  -  •  200 

ribntes  50/.  but  is  to  be  paid  500/.  .*.  actually 

ves 450 

ribntes  100/.,  but  is  to  be  paid  200/.  .*.  actually 

Ives 100 


Total  to  be  actually  received 


£750 


p.  440. 

DM,  to  repair  which  the  ship 

t,  bdng  feoeial  avenge. 


(m)  See  Stevens  on  Average  fudn^wd. 
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Mode  of  c«u-         »0n  the  other  hand,  C,  D,  and  ^  C  -  -     dE50 

v?Sr^  prop-  ^  have  lost  nothing,  and  are  to  >  D  •  -200 

S7,S;5Si"af  pay  «s  before,  viz.  -  ^E  -  -      500 

'^"^°^''  Total  to  be  actuaUy  paid     -  -  -   £750 
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This  amount  is  exactly  equal  to  the  total  to  be  actoallj 
received,  and  must  be  paid  to  each  person  entitled  to  coDtri- 
bution  in  ratable  proportion. 


Sect.  VIII.    Foreign  Adjustment. 

^«ign  adjust-  ^  359.  The  proper  place  for  the  adjustment  of  geneni 
^y^^^  ^^ — :—  average  is,  as  we  have  abready  seen,  the  ship's  port  of  destin- 
a4jattiiient  is.  ation  or  discharge  ;  when  this  happens  to  be  a  foreign  port, 
the  general  average  loss  is  adjusted  there,  according  to  tte 
law  and  usage  of  the  country  to  which  such  foreign  port 
belongs ;  and  the  adjustment  so  made  is  called  a  foreign 
adjustment.  (0) 

It  has  also  been  already  observed,  that  there  is  greit 
diversity  in  the  practice  of  different  countries  with  regard  19 
what  shall  or  shall  not  be  included  in  general  average ;  heoMi 
it  must  frequently  happen  in  foreign  adjustments,  either  tint 
losses  are  included  and  charged  for,  which  are  general  avcftgs 
in  the  country  where  the  adjustment  is  settled,  but  notso  tt 
the  country  where  the  charter-party  was  entered  into  aodtkV 
policy  of  insurance  effected  ;  or  else  that  a  different  propov* 
tion  of  contribution  is  assessed  in  the  foreign  port  from  wW 
would,  under  similar  circumstances,  have  been  assessed  in  tk 
home  port. 

In  either  case  two  questions  arise  :  —  Firsts  are  the  (V* 
adventurers  themselves  bound  by  the  foreign  adjustment;  tfc 
are  the  owners  of  ship,  goods,  and  freight,  liable  as  betweei 
944*  themselves  to  pay  the  amount  of  contribution  so  *  assessed; 
Secondly,  are  the  underwriters  bound  by  it ;  t.  c.  are  tl 
bound  to  indemnify  the  assured  for  their  ratable  pro| 
of  the  contribution  so  paid. 

(0)  Simmondf  v.  White,  2  B^  Cr.  803. 
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With  regard  to  the  first  question  there  is  now  no  contro-  Foreign 
ersy  amongst  jurists,  for,  as  it  is  expressed  by  Mr.  Justice  ''^^  * 


tory,    "  When  a  case  of  general  average  occurs,  if  it  is  'StJS^^SUn 
sttled  in  the  foreign  port  of  destination,  or  in  any  other  S^^JIj.*^* 
ureign  port  where  it  rightfully  ought  to  be  settled,  the  adjust-  ment 
nent  there  made  will  be  conclusive  as  to  the  items j  as  well  as 
he  apportkmmeni  thereof  upon  the  various  interests  j  although 
i  map  be  different  from  what  our  own  law  would  have  made^ 
'm  ease  the  adjustment  had  been  settled  m  our  own  ports.^^  (p)  ^ 

The  principle  thus  laid  down  has  been  established  in  this 
Dontry  by  several  decided  cases. 

Thus,  where  an  adjustment  settled  at  St.  Petersburgb,  the  Simmoiidtv. 
wners  of  the  cargo  (British  subjects)  had  been  compelled  crl^sok?  ^'  * 
in  order  to  get  possession  of  their  goods)  to  pay  a  contribu- 
oo  assessed  upon  them  for  the  expenses  of  repairSj  which 
tese  general  average  in  Russia,  but  not  in  this  country  ;  it 
held  that  they  could  not  recover  it  back  from  the  ship' 
,  who  was  himself  a  British  subject,  (jq) 

The  same  decision  was  given  in  a  case,  also  arising  upon  a  Dag^dah  «. 
Umian  adjustment,  where  the  contribution  was  for  wages  &  ^ui' 
md provisions  during  a  refitment,  and  which,  as  we  have  seen, 
M  not  general  average  in  this  country:   here,  also,  the 
dioD  was  brought  by  the  owner  of  the  goods  to  recover 
the  sum  so  paid  against  the  shipowner,  and  with  the  like 

(r) 
The  reason  of  the  rule  is  thus  given  by  Lord  Tenterden  Reasoii  of  the 
the  eoorae  of  his  judgment  in  the  case  of  Simmonds  v.  ^^ 
Bhile).     *'  The  shipper  of  goods  tacitly,  if  not  expressly, 
IMsnts  to  general  average,  as  a  known  maritime  usage^  and 
ly  asicintinfl  to  it  he  must  be  also  taken  to  assent  to  its 


(f)  Pelen  «.  Wmrren  Int.  Comp.  3       {q)  Simmondf  v.  White,  2  B.  dt  Cr. 

itaMT,  SBo^  aoa  a  c.  1  story,  c.  c.  soa 

IRL  See  3  PUDipe  on  Ins.  182.  (r)  Dagleish  v.  Davidson,  5  Dowi.  6c 

Byl.  6. 


f9m  Lomg  v.  NepCime  Int.  Co.  20  Pick.  411 ;  Thornton  v.  U.  S.  Ins.  Co.  12 
hlp^b  1®;  Siroqg  e.  N.  T.  Fireman's  Ins.  Co.  11  John.  322 ;  Depeu  v.  Ocean  Ins. 
^  i  Cdwea,  83  i  3  Kent,  (9th  ed.)  243, 244  ;  Lewis  e.  Williams,  1  UaU,  430 ;  Shiff 
laa.  Co.  IS  Mmrtin,  629;  Peters  v.  Warren  Ins.  Co.  1  Story,  C.  C.  471 ; 
flhipp.  (Sill  Am.  ed.)  506^  and  notes;  Chamberlain  v.  Reed,  13  Blaine,  397. 
is,  it  seems,  in  the  adjustment  of  general  average,  to  be  regarded  as  a  fiweiga 
toNewToik.    Lewk  9.  Williams,  1  Hall,  430. 
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Foreign  adjust- 
ment. 

945* 


Hie  underwri- 
ter ii  bound  by 
ft  foreign  adjusts 
ment,  when 
proved  to  have 
Seen  settled  ao- 
oordingtothe 
laws  and  usages 
of  the  foreign 
port 


Newman  v, 
Cftialet,  Park, 
900.  8th  ed. 


^adjustment  at  the  usual  and  proper  place,  according  to  the 
usage  and  law  of  the  place." (5) 

The  law  in  this  respect  is  the  same  in  the  United  States.  (/) 

§  351.  With  regard  to  the  second  question,  namely,  whetba 
the  widertaritery  in  this  country,  is  bound  by  a  foreign  ad- 
justment,  many  difficulties  have  been  raised,  and  it  has  been 
strenuously  contended  by  some  writers  of  considerable  prac- 
tical knowledge,  both  in  this  country  and  the  United  States, 
that  the  underwriters  should  in  no  case  be  bound  by  a  foreign 
adjustment,  when  either  the  items  of  the  loss  or  the  modes  of 
apportionment,  are  different  from  what  they  would  have  been 
had  the  adjustment  been  settled  in  a  home  port,  (u) 

Upon  general  reasonings,  however,  and  from  the  tenor  of 
the  few  judicial  decisions  that  have  taken  place  on  the  subject 
in  this  country,  the  true  rule  appears  to  be  this : — 

1.  That  the  underwriter  is  in  all  cases  bound  by  a  foreign 
adjustment  of  general  average,  when  it  is  rightly  settled  accord' 
ing  to  the  laws  and  usages  of  the  foreign  port ;  ^ 

2.  But  that,  unless  it  is  clearly  proved  to  have  been  settled 
in  strict  conformity  with  such  laws  and  usages,  he  is  in  no  ci0 
bound  thereby,  if  it  would  not  be  general  average  in  tki 
country.^ 

Thus,  where  the  assured  (owner  of  goods)  had  been  ooo* 
pelled  to  pay,  under  a  foreign  adjustment  settled  at  Pisa,ii 
respect  of  losses,  some  of  which  would  not  have  been  genenl 
average  in  this  country,  and  upon  contributory  values,  ^ 
ferently  computed  from  what  they  would  have  been  in  ii 
country  (the  goods  being  assessed  at  their  full  value,  the  Hf 
at  one-half,  the  freight  at  one-third,)  yet,  as  it  clearly  appeam\^ 
in  evidence  that  all  the  losses  in  respect  of  which  the  cUi 


(#)  2  B.  &  Cr.  810.  bution  should  be  diffefently 

(0  3  Rent's  Comm.  (5th  ed.)  24a  provided  the  loaaee  adjoated  as 

(u)  See  especially  Mr.  Stevens's  Essay  average  would  be  either  gmtni  o^V^J 

on  Average,  71,  72.  5th  ed.    Mr.  Phillips  ticular  average  at  the  home  port,  M  i 

appears  to  admit  that  the  underwriters  otherwise.    2  PhiUipaonlnSp  160-]1i> 
would  be  bound,  even  though  the  contri- 


>  Peters  «.  Warren  Ins.  Co.  1  Slory,  C.  C.  463 ;  Lortng  ».  Neptune  bl 
20  Pick.  411 ;  Strong  v.  N.  Y.  Fireman's  Ins.  Ck>.  11  John.  323;  Dqpau  v.  Oostf 
Co.  5  Cowen,  63. 

*  See  next  page  and  note. 


ASJUSTMBNT  OV  GENERAL  AYBRAGB.  949 

as  allowed  were  general  avercLge  at  Pisay  and  that  the  appor-  Foreign  adyivt. 


ment 


ionment  of  loss  was  correct  according  to  the  mercantile  usage 

r  that  place,  the  assured  was  allowed  to  recover  against  his  ^^ 

nderwriter  the  full  proportionable  amount  of  his  claim,  (v) 

So,  where  the  holder  of  a  respondentia  bound  (on  a  Danish  y*'P®pJjL 
hip,)  who  would  not  have  been  liable  to  general  average  at  898.8ihed. 
Jl  in  this  country,  was  compelled  to  pay  a  contribution  under 
I  Ccireign  adjustment,  settled  in  Denmark,  and  sued  his  under- 
rriters  for  his  ratable  proportion  of  the  amount  so  paid; 
itisiactory  evidence  having  been  given,  that  it  was  the  law 
nd  practice  in  Denmark  that  holders  of  respondentia  bonds 
liouid  contribute  in  general  average,  the  plaintiif,  under  Lord 
[enyon's  direction,  had  a  verdict  for  the  full  amount  of  his 
laim.  (it) 

Lord  Kenyon,  in  deciding  this  case,  put  it  on  the  principle, 

hat  the  underwriter  was  bound  by  the  law  of  the  country  to 

rbich  the  contract  relates. 

In   both  these  cases  there  was  clear  evidence  that  the  Where,  howev- 
er, It  u  not  ft 

(diustment  was  correct  according  to  the  law  and  practice  of  proper  caae  of 

,  general  avertsB 

be  port  where  it  was  settled  :  if,  however,  this  be  not  satis-  according  to  the 
letorily  established  on  conclusive  evidence,  the  underwriter  onhe'fait^n^ 
ViU  not  be  bound  by  the  foreign  adjustment,  whenever,  either  5^/J'er*to  no?**^ 
nthe  items  or  the  apportionment  of  the  loss,  it  differs  from  bound  by  a  for. 

_m  eign  adjuBt- 

nat  it  would  have  been  if  settled  in  his  own  country.^  ment. 

Thus  where  the  owner  of  goods  insured  from  London  to  Powers.  Whit- 
[lAbon  was  compelled,  linder  a  foreign  adjustment,  settled  in  SeL  Ui. 
UrtxMi,  to  pay  a  contribution  for  losses,  which,  according  to 
lli  kws  of  this  country,  do  not  belong  to  general  average  ; 
9ti  no  sufficient  proof  was  given^  that,  by  the  laws  and  usages 
iF  Lisbon,  such  losses  were  treated  as  general  average  Vuere  ; 
^  -Haa  held  that  the  owner  of  the  goods  could  not  recover 


t»)  Ecwmftn  9.  Cualet,  Park,  900. 8th       {w)  Walpole  v.  Ewer,  Park,  808.  8th. 
%  ed. 

^  IKeat,  (Ah  ed.)  244 ;  Lenox  v.  United  Ins.  Co.  3  John.  Gas.  178.     In  Thorn- 
V  t.  IT.  S.  Ina.  Co.  19  Maine,  150,  it  was  decided,  that  in  an  action  on  a  policy 


bf  the  owner  of  a  ship  against  the  underwriters,  the  adjustment  of  a 
,  avenge  kMS  nuide  in  a  foreign  port,  is  not  cooclusive  upon  the  owner ;  but 
^fcf  Aow,  that  items  of  loss  were  omitted  in  rach  adjustment,  which  by  the  laws 
■IriM^  wbeic  the  coBtract  was  entered  into,  should  have  been  included.  So  Mr. 
PteaBor  Kent  says,  —"  If  it  was  not  a  proper  case  for  a  general  average,  and  was 
■iniai  loM  only,  then  a  ibreign  adjustment,  founded  in  mi«iake,  and  assuuiing  a 
b  §ar  geoeral  average,  when  none  existed,  is  not  binding."  3  Kent,  (5th  ed.)  244 ; 
9.  Uniiedlna.  Co.  3  John.  Caa.  178. 

VCL.  n.  18 
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Foreign  adjust-  from  his  underwriter  his  proportionable  amount  of  the  sum  so 

paid,  (x)  ^ 

It  by  no  means  follows  from  this  ease,  as  has  been  some- 
times supposed,  that  underwriters  in  this  country  can  in  no 
947*  *cas€  be  bound  by  a  foreign  adjustment ;  for  Lord  EUenbo- 
rough  puts  his  judgment  entirely  on  the  ground,  that  the  case 
contained  no  allegation  of  feet,  as  to  its  being  the  law  or 
usage  at  Lisbon  to  treat  losses  and  expenses  of  the  kind 
charged  for  as  the  subjects  of  general  average. 

With  regard  to  the  general  question,  his  lordship  says, 
"  This  contract  (the  policy  t.  e.)  must  be  governed  in  point 
of  construction,  by  the  law  of  fSngland,  where  it  is  framed, 
unless  the  parties  are  understood  as  havings  contracted  on  tk 
footing  of  some  other  knoum  general  usa^e  among  merdumts 
relative  to  the  same  subject,  and  shown  to  have  obtained  in  the 
country  where,  by  the  terms  of  the  contract,  the  adventure  u 
made  to  determine,  and  where  a  general  average  (if  such  skoM 
under  the  events  of  the  voyage  be  claimed)  would,  of  course,  be 
demandable.^^ 

It  appears  an  almost   unavoidable  inference  from  these 
expressions  of  his  lordship,  thatj  where  ship  or  goods  are  o- 
sured  for  a  voyage  from  this* country  to  a  foreign  port,  Ai' 
sufficient  evidence  is  given  of  an  invariable  usage  at  such  porti 
to  adjust,  as  general  average,  losses  which  are  not  so  in  tb 
country,  the  English  underwriter  is  bound  thereby,  on  th 
ground  that  he  must  be  taken  to  have  notice  of  the  usifi 
prevailing  at  the  foreign  port  to  which  the  contract  of  ii- 
surance  relates,  and  by  reference  to  which  it  ought  to  ki 
construed. 

The  law  in  the  United  States  upon  this  subject  is  totb 
same  effect  as  stated  by  Chancellor  Kent  in  the  last  editiooa 
his  Commentaries,  {y) 
The  same  ood-       In  fact,  on  general  principles  it  seems  impossible  to  aRN|j 
MmmfphD-  ®^  ®"y  other  conclusion :  the  law  of  England,  as  we  l 
cipEst.  already  seen,  compels  the  owners  of  the  several  interests  to 

{x)  Power  V.  Whitmore,  4  Maule  9l       (y)  SKent^sComm.  (5Uied.)9a 
SeL  141.  plso  the  cases  colfocted  in  2      "^ 

Ins.  170-174. 


1  See  Thornton  r.  U.  S.  Int.  Co.  12  ICihie,  ISO,  KS5. 
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II  general  average  charges  assessed  upon  them  by  foreign  Foreign  a^josu 
djiistment,  if  settled  according  to  the  law  of  the  port  where  '°°°' 

is  made,  whether  such  charges  would  be'  allowed  in 
ingland  or  not :  now,  it  seems  certain  that  the  ^English  un-  *  948 
lerwriiar  must  be  bound  by  the  very  terms  of  his  contract 
o  Teimbwrse  to  the  assured  their  proportion  of  all  such  gen- 
sral  average  charges  as  they  (the  assured)  have  been  compel- 
led to  pay  by  the  law  of  England :  if  this  be  so,  and  it  ap- 
lears  quite  incontrovertible,  then  it  follows  by  necessary 
nference,  that  the  underwriter  is  bound  to  reimburse  all  such 
(eneral  average  charges  as  have  been  assessed  on  the  as- 
ared  by  a  foreign  adjustment,  if  correctly  settled  accord- 
^  to  the  law  of  the  port  of  adjustment. 

The  force  of  the  conclusion  seems  even  still  greater  in 
ases  where  the  port  of  foreign  adjustment  is  also  the  port  of 
he  skip's  destination.  In  such  cases,  always  supposing  the 
■age  of  trade  to  malce  such  charges  to  be  well  established, 
he  underwriter  must  be  taken  to  have  had  notice  of  such 
■age:  he  contracted,  therefore,  with  reference  to  it:  he 
mm  have  contemplated  the  possibility  of  a  loss  arising  on 
Ibe  voyage,  which  would  be  charged  for  as  a  general  average 
H  the  foreign  port,  which  it  would  not  be  admitted  as  such 
tt  home.  The  possibility  of  the  assured  being  obliged  to  con- 
Inbute  his  share  to  such  loss  must  have  been  as  much  fore- 
by  the  underwriter,  at  the  time  of  making  the  contract 
inity,  as  the  possibility  of  his  having  to  contribute  to 
■  general  average  cis  settled  in  this  country :  he  must  there- 
bre,  on  principle,  be  equally  liable  to  indenmify  the  assured 
feguost  the  one  loss  as  against  the  other.^ 


*  b  Pelen  v.  Waanen  lot.  Co.  1  Story,  C.  C.  463,  470,  Mr.  Justice  Story  said,  — 
*  JbVa  like  ooQtract  of  ioMiraoce  it  a  cootract  of  iademnity  against  risks  and  losses  by 
agamst,  not  only  in  the  home  port  and  on  the  ocean,  but  also  in  for- 
b  oatorally,  therefoie,  looks  to  general  averages,  which  may  be  incurred 
abfoad,  as  well  as  at  home.  If,  by  a  peril  insured  against,  the  insured 
in  ft  CDreign  port  by  the  local  law,  to  pay  a  sum  as  general  average, 
by  the  law  of  his  own  country  would  not  be  so,  why  may  not  such  a  loss  or 
be  pfoperiy  deemed  a  general  average  in  the  sense  of  the  policy  ?  What  dif- 
m  pfiacaple  m  there  between  deciding,  that  items  or  apportionments  included 
^  •  foniga  adjmtment  of  a  general  average,  although  not  belonging  to  a  general 
Nnife^  or  m  proper  apportionment,  by  the  law  of  our  own  country,  are,  ueverthelesi, 
^k$  hero  paid  fior  aa  a  general  average,  and  decidiag  that  a  loss,  not  a  general  ave- 
Hi  by  o«r  law,  but  a  general  average  by  the  foreign  law,  and  enforced  there,  is  to 
>  fcrinrnl  madjpuid  jot  bew  •§  ft  general  average  ?    In  each  case  the  loas,  sought  to 
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Sect.  IX.  Liability  of  the  Owners  of  Ship^  Chods^  and 
Freight y  for  their  respective  Amounts  of  Contribution. 

^»*>*W  ofJ|>«      §  352.  The  average  having  been  thus  adjusted,  it  remain 

goods,  and      '  to  inquire  who  are  the  parties  legally  liable  to  pay  the  pnv 

tbew  res^tive  portionate  shares  of  the  contribution,  and  in  what  mode  can 

jumountoof  coQ-  g^^jj  payment  be  enforced. 

The  sole  parties      Primarily  the  sole  parties  liable  are  the  parties  upon  whose 
primarily  liable  respective  interests  the  contribution  has  been  assessed,  i.  & 

are  the  owners  *^  ^ 

of  ship,  freight,   the  owners  of  ship,  freight  and  goods.     They  are  liable  for 
*^^°'        the  wliole  amount  of  their  respective  contributions,  and,  oq 
949*       *failure  to  pay,  may  be  proceeded  against,  either  at  law  or 
in  equity,  (z)^ 

(z)  Abbott  OQ  Sbippiog,  454,  6th  ed. 


be  recovered  is^pro  tanto^  not  a  general  average  according  to  oar  law;  and  lbs p» 
ciple,  which  is  to  govern,  mast  be  the  same,  whether  the  loss  be  greater  cr  ki% 
whether  it  apply  to  tlie  totality  of  the  claims,  or  to  any  item  thereof.  Now,  ceiniiilf 
the  weight  of  authority,  both  in  England  and  America,  is,  that  the  items  indndedMl 
the  suras  apportioned  and  paid  acoording  to  the  law  of  ft  foreign  oonoiiy,  tf 
a  general  average,  in  an  adjustment  thereof,  made  there,  (and  a  f^rUari,  if  taSKsd 
by  the  public  tribunals  there,)  are,  quoad  the  items  and  the  rule  of  a{^)OrtiooBe^ 
conclusive  upon  and  payable  by  the  underwriters  here,  as  a  general  average,  MtH^ 
not  apportioned  in  the  same  manner,  and  not  deemed  items  of  general  average  bf  < 
law."  "  There  is  nothing  unreasonable  in  construing  the  engagement  of  the 
writers  in  a  policy  to  be,  that  they  will  pay,  whatever  the  insured  is  compelled  tofiif't 
a  general  average,  arising  from  the  risks  insured  against.'*  But  see  TfaMM* 
United  States  Ins.  Co.  12  Maine,  150,  154,  156. 

*  The  case  of  Rojtsiter  v.  Chester,  1  Douglas,  154,  decided  by  the  Supreme  Otwiw 
Michigan,  arose  on  a  claim  for  contribution  to  a  general  average  loss.  IW  l*i 
occurred  by  throwing  overboard  a  quantity  of  the  plaintiflTs  goods  from  a  i 
engaged  in  the  navigation  of  Lake  Huron,  for  the  preservation  of  the 
rest  of  the  cargo.  It  was  admitted  that  it  would  have  presented  a  dear< 
contribution  by  the  parties  interested,  among  whom  was  the  defendant,  if  it  fasd  hi^ 
pened  in  the  course  of  a  sea  voyage.  But  it  was  contended  by  the  defeiidaSt,tW 
the  doctrine  of  general  average  was  peculiar  to  the  maritime  law,  and  thereibmi 
not  take  effect  beyond  the  ebb  and  flow  of  the  tide,  and  also^  that  it 
enforced  in  a  court  of  common  law.  The  defence  was  sustained  by  the  oooit  ot  1*^ 
grounds.  But  the  case  seems  to  stand  alone ;  because  certainly,  the  casetaieficV^  I 
in  the  courts  of  common  law  both  in  England  and  in  this  country,  where  actxni  h^j 
been  sustained  for  contribution  to  general  average  losses ;  and  there  is  no  other  < 
the  contrary ;  and  as  to  the  principle  of  general  average,  it  is  supported  by  tbei 
equities,  and  is  highly  beneficial  in  its  operation  ;  and  it  is  truly  difficolt  lo ; 
how  it  should  be  h'mited  in  the  manner  suggested  by  the  above  decisioD.  1i0< 
trine  of  general  average  was  extended  to  a  case  of  loss  coming  within  in 
under  a  policy  of  insurance  against  fire,  in  Wells  v.  Boston  Ins.  Co.  6  Pick. 
Mr.  Chancellor  Kent,  stating  the  rules  for  adjusting  losses  nnder  fire  poUcies,  fffl' 
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By  the  ancient  sea  laws  the  captain  was  directed  to  enforce  UMHty  €i  tiw 
le  payment  immediaielp  Btier  the  adjustment  had  been  made,  VSoSa^nd^ 
tid  to  that  end  was  directed  to  retain  the  goods  on  board  thw**rimcti¥« 
11  payment.  amounuofooo- 

Aod,  although  the  general  practice  now  is  for  the  under-  ' 

rrhers  to  pay  the  amount  in  the  first  instance,  yet  this  is  a  forciD^  pay- 
nere  matter  of  convenient  practical  arrangement,  leaving  the  tbem. 
^al  liabilities,  and  therefore  the  legal  remedies,  of  the  respect-  Modem  prao- 
ve  parties  entirely  unaltered.     Accordingly,  the  master  has  lien  oa  the 
till  a  lien  on  the  goods  till  payment  of  the  contribution,  (a)     ^^^^'^^ 

**  The  general  maritime  law,"  says  Mr,  J.  Story,  '^  gives  a 
ien  m  rem  for  the  contribution,  not  as  the  only  remedy,  but 
1  many  cases  as  the  best,  and  in  some  the  only  remedy,  as 
rbere  the  owner  of  the  goods  is  unknown.  Indeed,  it  may 
le  asserted  with  entire  confidence,  that  in  many  cases,  with- 
»Qt  such  a  lien,  the  shipowner  would  be  without  any  adequate 
edress,  and  would  encounter  most  perilous  responsibility :  " 
md,  accordingly,  in  the  case  from  which  these  remarks  are 
sited,  it  was  held  in  the  United  States  that  a  shipowner 
bad  this  right  of  lien  even  against  goods  belonging  to  the 
Doited  States  government,  until  reimbursed  his  proportion 
of  the  expenses  of  saving  the  cargo,  assessed  upon  that  part 
oTit.  (6) 

la  the  case  of  a  general  ship,  where  there  are  many  Practice  in  case 
BODBignees,  it  is  usual,  an  practice,  for  the  master,  before  he  ship. 
Sdivers  the  goods,  to  take  a  bond  from  the  different  mer- 
Bhuits  for  payment  of  their  portions  of  the  average,  when 
same  shall  be  adjusted,  (c) 

•Tbe  consignee^  if  he  be  the  owner  of  the  goods,  is  of  course  CoD8u;iice  of 

— ^eable  for  his  share  of  the  contribution  ;  but  a  consignee  nl!t^  aUoS 


is  not  tbe  owner  is  not  rendered  liable  by  the  mere  receipt  *^'^^  ^  ^^^^ 

•  *  3B.4tAd.fi23! 

^44  Per  Lord  Tenierden  io  Scarfe  v.  Samner,  306,  312.    See  2  Phillips  on  Ins. 

3  B.  &  Aid.  523.     <{  CbiunlwrUin  155. 

,13  Maine,  397.  \  (c)  Al>bott  on  Shipping,  452.  6th  ed. 

^  10 1  Tfai  United  Sintfli  v.  Wilder,  3  {  (6th  Amer.  ed.)  508,  and  in  note.  > 


EmC 


y  be  a  general  average  for  a  sacrifice  made  by  the  insured  for  tbe  coro- 
fpod,  m  a  ease  of  necessity.    It  is  analogous  to  the  law  of  contribution  by 
**    3  Kent,  (5(b  ed.)  375,  376.     The  case  from  Michigan  is  a  much 
lor  tbe  application  of  the  principle.    Indeed,  there  seems  to  be  no  good 
iar  a  distinction,  in  reference  to  the  rules  of  geneml  average,  between  the  nav- 
of  Ike  gnat  lakes  and  riven  of  this  country  and  that  upon  the  ocean. 

18  • 
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LiabiUty  of  the 
owfun  of  shipi 
ffood8,aod 
freight,  for 
their  respective 
amounts  of  ooa- 
tributioo. 

♦950 


The  parties* 
interests  are 
MoeraUy,  and 
notywni/if, 
liable,  unless 
they  he  joint 
owners. 


of  them  under  a  bill  of  ladings  unless  there  be  an  express  con- 
dition to  that  efTect  in  the  bill :  Lord  Tenterden^  accordingly 
♦suggested,  that  it  might  be  prudent  in  future  to  introduce 
such  an  express  stipulation  into  the  bill,  (d) 

The  parties  severally  interested  in  ship,  cargo,  and  freight, 
are,  as  a  general  principle,  severally^  and  not  joinlip^  liable  for 
their  respective  proportions  of  the  contribution  :  if,  however, 
they  be  jointly  interested,  they  would,  on  principle,  be  joiotlj 
liable,  and  have  accordingly  been  held  to  be  so  in  the  United 
States,  (e) 

Hence  it  also  follows,  that  if  one  of  such  joint  owneis 
have  insured  his  interest  separately,  and  in  consequence  of 
his  joint  liability  is  obliged  to  pay  his  partner's  share  of  the 
contribution  as  well  as  his  own,  his  underwriters  will  not  be 
liable  to  reimburse  to  him  their  proportion  of  what  he  hae  so 
paid.  (/) 


liability  of  the 
underwriters  td 
reimburse  gen> 
eml  average 
oontribution. 

The  underwri- 
ters are  not 
pritmarilv  tiaiU 
to  ooDtribute, 
and  are  only 
bound  to  reim- 
borse  a /yre^por^ 
(MMif  partof 
tbe  sums  paid 
in  oontribution. 


Sect.  X.  Liability  of  the  Undenoriters  to  reimburse  Gourd 

Average  Contribution. 

^  353.  The  underwriters  never  contribute  direcUy  to  geo^ 
ral  average  losses ;  they  are  only  bound  to  reimburse  tb 
assured  their  poportionate  or  ratable  amount  of  bis  coolri' 
bution.  (g) 

They  are  not  bound  to  reimburse  to  him  the  full  anxMit 
of  his  contribution,  but  only  that  proportion  of  it  which  Ai 
value  of  his  interest  a^  insured  bears  to  its  value  as  estioHiB' 
for  the  purposes  of  contribution  (A)  ^  and  this  is  obviovlf 
just;  for  the  value  of  the  ship  or  goods,  as  between  ike  asHtm  ^ 
mul  his  underwriter  is  either  their  value  in  the  policy,  or  Aij 
in  an  open  policy,  their  value  at  the  time  and  place  of  Aij 
ship's  sailing ;  but  their  contributory  value  is,  as  we  hl^j 
seen,  something  very  different  to  this  ;  viz.  their  net  vablf 
they  reach  their  owner's  hands  at  the  port  of  discharge. 

{d)  Scarfe  v.  Tobin,  3  B.  &  Aid.  523.  {g)  BouIay.Paty,  on  EmeriKaa,tAl 

(e)  t  Sims  v.  Willing,  8  Serg.  &  Rawle,  p.  6,  ed.  1827. 

103.  (A)  2  Phillips  on  Ins.  74. 
(/)  See  2  Phillips,  Ins.  169. 


1  See  Clarke  V.  United  M.  dc  F.  Ins.  Co.  7  Mass.  36& 
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rident,  therefore,  that  the  underwriter  cannot  be  at  all  LiebiUty^of  tbe 
eied  by  the  latter  value,  but  only  by  the  former.  reimbiuse  gaa- 

Thus,  suppose  goods  to  be  insured  in  the  policy  for  500/. ;  ^^ribaoS 
their  net  value  at  the  port  of  discharge,  t.  e.  their  con-  iTosT 
nitory  value,  be  1500.-:— the  amount  of  contribution  paid 
Ibem  to  be  150/. -^  then  the  underwriter  will  be  liable 
le-imburse  to  the  assured  on  goods,  not  150/.  or  the 
lole  of  the  sum  to  be  contributed,  but  50/.  or  a  third  of 
It  sum,  that  being  the  proportion  which  the  value  insured 
90/.)  bears  to  the  contributory  value  (1500.) :  or,  to  put  the 
ne  thing  in  another  way,  the  owner  of  the  goods  (aa  one 
the  parties  to  the  contribution)  has  to  pay  in  contribution 
per  cent,  on  their  contributory  value  ;  but  the  underwriter 
»  only  to  pay  to  the  owner  of  the  goods  (as  his  assured) 
per  cent*  an  their  value  on  the  policy. 
Supposing  the  contributory  value  not  to  exceed  the  value 
Hired,  the  rule  of  re-imbursement  is  still  the  same.  Thus, 
ods  valued  in  the  policy  at  500/.  are  valued  in  contri- 
ition  at  500/.  The  assured  has  paid  in  contribution  50/. 
e.  a  tenth  of  the  contributory  value :  the  underwriter  re- 
lys  him  50/.  or  a  tenth  of  the  value  in  the  policy. 
Hence,  the  rule,  **  whatever  is  paid  in  contribution^  by  the 
xas  of  the  contributory  value  over  the  value  in  the  policy j  is 
uibyihe  assured;  but  for  whatever  is  paid  on  a  contributory 
line  not  exceeding  the  value  in  the  policy j  the  assured  is  in' 
mmfied  on  the  proportion  insured^  (i) 

The  rule  is  the  same  in  France,  where  it  has  been  decided  The  mie  of  the 
rihe  Coar  Royale  of  Aix  (30th  August  1822,)  that,  as  be-  ^^^  ^^"^"^ 
iSeo  the  assured  and  his  underwriter,  a  general  average  loss 
rio  be  adjusted,  either  upon  the  value  in  the  policy,  or,  in 

I  open  policy,  upon  the  value  of  the  goods  at  the  time  and 
bee  of  loading  on  board,  {j) 

The  following  observations  by  M.  Boulay-Paty  tend  to 

II  Ibe  whole  subject  in  a  clear  light :  — 

**  When  the  object  is  to  ascertain  the  nature  and  extent  of 
IS  l^al  liabilities  to  which  the  underwriter  is  exposed  in 
nseqnence  of  the  contribution  which  has  been  assessed  on 
be  subject  insured,  reference  must  be  had  to  the  policy  of      *  952 


'jO  1  ll«geM|  245^  oaw  xix.  2  Phinipt       (»  Boulay-Paty,  on  Emerigon,  vol.  ii. 
Im.  107.  p.  &  ed.  1827. 
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LiabOity  of  the 
iinderwntefs  to 
reimburse  gen- 
eral average 
coatribatioo. 


General  prac- 
tice in  this 
country. 


insurance  alone^  which  is  the  law  really  regulating  the  reloHons 
of  the  parties.  The  claim  of  the  assured  against  his  under- 
writer  in  respect  of  the  contribution  is  a  very  different  claim 
from  that  which  he  has  against  his  co-adventurers,  and  flows 
solely  from  the  stipulations  in  the  policy.  Hence  the  ad- 
justment, as  between  the  assured  and  the  underwriter,  ought 
invariably  to  be  fixed  upon  the  value  of  the  subject  insured 
at  the  time  and  place  of  the  ship's  sailing,  without  any  dis- 
tinction in  this  respect  between  general  and  particular  aver- 
age loss."  {k)  ^ 

In  this  country  the  general  practice  is  for  the  broker 
who  has  procured  the  policy  of  insurance  to  draw  up  an  ad- 
justment of  the  average  at  the  back  of  the  policy,  which  is 
commonly  paid  by  the  underwriters,  in  the  first  instance^ 
without  dispute  ;  and  the  account,  as  between  themselves  and 
the  assured,  settled  afterwards.  (/) 

(i)  Boulay-Paty,  on  Elmerigon,  vol.  ii.        (^  Abbott  on  Shi'i^Hng,  p.  451,  fth  ei 
p.  8.  ed.  1827. 


1  Where  a  general  average  loss  has  been  incurred  by  the  shipovraer,  whidi  ii  H 
be  borne  by  the  ship  and  cargo,  if  the  ship  and  cargo  belong  to  difiereot  penuM^l 
the  owner  of  the  ship  may  recover  the  whole  of  his  loss  of  the  underwriief 
any  deduction  of  the  general  average  due  on  the  cargo.  The  shipowner  in  M>kf 
case  is  not  bound  to  trouble  himself  with  any  remedies  against  third  paitles.  IMt 
V.  Providencre  Washington  Ins.  Co.  4  Mason,  296 ;  Maggratb  v.  Church,  1  OhM|' 
196;  Vandenbeuvel  r.  United  Ins.  Co.  1  John.  412;  Watson  v.  Marine  lu.  0^' 
John.  57.  But  see  contra,  Lapsley  v.  Pleasants,  4  Binney,  502.  But  wbeie  th«( 
and  cargo  in  such  a  case  are  owned  by  the  same  person,  a  difierent  mleaufi 
apply.  There,  the  same  hand  that  loses  pays.  As  between  the  shipowner  aid  V 
underwriter  on  ship,  the  real  loss  of  the  shipowner  is  only  the  oontribuUvy  i 
the  ship  to  the  loss.  The  other  losses  are  borne  by  him  as  owner  of  tbecai|^i 
which  he  directly  is  liable.  If  he  actually  repairs  the  loss,  the  expenses  piiii 
be  deemed  expenses  paid  as  well  in  his  character  of  owner  of  thecaigo^asofthli 
To  declare,  that  he  would  in  such  a  case  be  entitled  to  recover  the  whole  i 
against  the  underwriter,  would  be  to  decide,  that  be  might  recover  a  snm, 
was  bound  to  pay  on  his  own  account ;  to  recover  that,  which  he  woold  be 
immediately  to  pay  back  to  tiie  underwriter.  The  law  does  not  justify  Mch  ** 
trine.  Putter  v.  Providence  Washington  Ins.  Co.  4  Mason,  296;  Jumel  v. 
Ins.  Co.  7  John.  412;  Sultus  v.  Ocean  Ins.  Co.  14  John.  137;  Peant  v, 
Ins.  Co.  15  Wendell,  453.  In  general,  the  adjustment  is  to  be  made  in  tbei 
whether  the  ship,  freight,  and  cargo,  lH.'longto  the  same  person,  or  to  different  ] 
Jumel  V.  Maine  Ins.  Co.  7  John.  412 ;  Spaflbrd  v.  Dodge,  14  Mass.  06.  Ill 
diflerence  in  the  application  of  the  principle  of  general  average  contribntMXH)  I 
cies  of  insurance,  that  there  happens  to  be  no  cargo  on  board,  so  that  there  ii^l 
no  contribution  to  be  made  by  the  cargo  or  by  freight ;  for  general  average  d( 
depend  upon  the  point  whether  there  are  difl'erent  subject-matters  to  contritMl^^ 
whether  there  is  a  common  sacrifice  for  the  benefit  of  all  who  are  or  may  te  i 
ested  in  the  accomphshment  of  the  voyage.    Potter  v.  Ocean  Ins.  Co.  3 
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OP   PABTICULAR  ATBRAOE. 

Sect.  I.  General  Doctrine  of  Particular  Average. 

9 
m  .  * 

§  354.   A  particular  average  loss  differs  from  a  general  cfencrai  doo. 
erage  loss,  both  as  to  its  cause,  and  the  mode  of  its  com-  uiar  avenge. 

DSation.  Difference  be- 

AIl  casual  damage,  proximately  caused  by  the  perils  in-  i^^d^ramii 
red  against,  as  distinct  from  damage  purposely  submitted  av«ra«e  »<»^- 
f  or  affected  by  the  agency  and  will  of  man ;  and  all  extra- 
dinary  expenses  (not  falling  within  the  head  of  wear  and 
■r,  he.)  which  are  incurred  for  the  sake  of  the  ship  alone  or 
le  cargo  aloney  as  distinct  from  those  incurred  for  the  joint 
BMfit  of  both,  are  particular  average  losses. 

ReDce  the  definition  of  a  particular  average  loss :  that  it  is  Definhioiiof  a 
IB  arising  from  damage  accidentally  and  proximately  caused  JIJ^  toiif  *^^ 
I  tte  perih  insured  against^  or  from  extraordinary  exp9ndi- 
ra  necessarily  incurred  for  the  sole  benefit  of  some  particular 
tknsif  as  of  (he  ship  (done  or  the  cargo  alone,  {a) 
^Vhe  damage  so  caused,  or  the  expense  so  incurred,  instead  Adjustment  or 
Plekig  contributed  for  by  the  general  body  of  those  who  rage.   " 
Ulstefeated  in  the  adventure,  falls  entirely  upon  ihepartic* 
hr  owner  of  the  property  deteriorated  by  the  damage,  or 
■Kfifed  by  the  expenditure  (6) ;  and  such  owner,  if  insured, 
Ipi  a  ebim  against  his  underwriter  in  proportion,  1st,  to      *  954 
1^  degree  by  which  the  damage  sustained,  or  the  expendi- 
Prln  be  refonded,  may  have  diminished  the  value  to  him  of 


fiihct  poor  le  bati-  (b)  Hence  the  term,  **  particular  aver- 

»<■  powr tea mwrJiandiica aenlca,  age  lots.*'    Emerigon,  chap.  xiL  aect.  30. 

qui  leur  arrive  en  par-  vol.  i.  p.  585,  ed.  1827.     Mr.  Beneck6 

It  que  pour  le  aalnt  com-  defends  the  use  of  the  term,  as  more  spe- 

if^flatf,  Coofsde  Droit  Com-  cific  and  expressive  than  "  partial  lost." 

r.«oLir.p.48l«fld.  1834.  Code  Pr.  of  Indem.  425. 
art.  403.    BeoeeU,  Pr.  of 
Pi109,1Ml  2Fhill4»oaliia.l98. 
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GtBoerai  doc-     the  property  insured  ;  2nd.  to  the  sum  which  the  underwriter 
uIm  inrenlgl?'    by  the  policy  has  agreed  to  insure  on  such  property. 

Whatever  percentage  this  deterioration  may  amount  to  on 
the  value  which  the  property  would  otherwise  have  sold  for, 
that  same  percentage  the  underwriter  is  bound  to  pay  to  the 
assured,  upon  the  sum  for  which,  by  the  policy,  he  has  agreed 
to  stand  insurer. 

For  instance,  if  goods  which  have  been  insured  for  SOQL 
would  have  realized  in  the  market  to  which  they  were  being 
sent  1500/.,  but  for  the  occurrence  of  a  particular  average 
loss,  which  prevents  them  from  selling  them  for  more  than 
1200/.,  it  is  plain  that  these  goods  have,been  deteriorated  to 
the  extent  of  300/.,  or  one-fifth  of  the  value   they  would 
otherwise  have  realized :  the  underwriter  in  such  case,  is  not 
bound  to  repay  the  assured  300/.,  or  the  whole  amount  of  the 
actual  loss  sustained,  but  only  100/.,  or  a  fifth  part  of  the  son 
for  which  the  goods  were  insured ;  that  is,  he  is  bound  to  pay 
the  assured  the  same  proportion  of  the  sum  insured,  as  the 
damage   may  have  deducted   from  the  value  they  wooU 
otherwise  have  realized,  (c) 
Wbentheterms      The  losses  which  form  the  subject  of  this  chapter  are  ire- 
a^**partkuiw  quently,  when  the  extent  of  damage  done  to  the  merchcmfsprth 
2J3|f5j]2J^    perty  is  chiefly  regarded,  called  partial  losses,  to  distiogoik 
doved?  *°*"      ^beip  from  total  losses,  which  involve  not  the  partial  detent 
ration  of  the  subject  insured,  but  its  entire  destruction. 

When  the  mode  of  their  adjustment  is  chiefly  regardeiiin 
are  called  particular  average,  to  distinguish  them  from  geon^ 
average  losses,  in  order  to  get  rid  of  all  notion  of  conlril 
and  to  show  that  the  particular  owner,  or  his  underwrittft 
alone  liable  for  the  loss,  (d) 
955  •  *The  latter  term  is  also  more  appropriately  applied  to  j 

those  losses  which  arise  out  of  dislAirsements  for  the 
of  a  particular  interest. 
On  the  employ.      In  practice,  the  term  average  losses^  without  any 
Sgof  the°term  IS   frequently   employed   to   designate   all  losses  whichi' 
''*•*'•     respect  to  their  extent,  are  less  than  total,  and,  in  respcfij 
their  cause  and  mode  of  compensation,  are  distinct 


(e)  The  word  average  denotes  both  the    inauredf  which  the 
damage  done  to  the  merchani'B  property  t    indemnity  far  eutk  damage. 
and  also  the  proportion  of  the  sum  or  value       {d)  Emerigoo,  chap.  zii. 

ip.  565,ed.  1827. 
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verage  ;  it  is  in  this  sense  that  the  word  average  is  General  doo- 

1  1        J  •     .1  7  trine  of  ptiti^ 

we  have  already  seen,  m  the  common  memorandum,  uiar  ayenge. 

I  the  use  of  the  word  isj  primd  faciej  objectionable, 

g  to  create  confusion,  yet  its  meaning  is  now  so  well 

usage  as  to  leave  no  possibility  of  misapprehension 

irt  of  practical  men,  and  it  has  become  so  completely 

ed  in  our  legal  language,  that  an  attempt  to  substi- 

other  expression  might  produce  the  very  embarrass- 

was  designed  to  remove.     With  regard  to  the  ety- 

of  a  word  which  has  baf&ed  the  research  and  ingenu- 

merigon  and  Beneck6  (e),  would  be  mere  laborious 

o  o^er  any  conjecture  :  it  appears  in  the  French  lan- 

rom  which,  no  doubt,  it  was  adopted  into  our  own, 

iamiliarly  the  meaning  which  appears  to  be  its  correct 

ile  import  in  this  country,  viz.  damage  done  to  ship 

>  by  sea  perils,  or,  as  it  is  laid  down  by  the  highest 

f  amongst  our  practical  writers  on  this  subject,  when 

to  perishable  articles,  it  means  deterioration  or  loss 

effects  of  sea  water. ^^  (/) 


*    What  Losses  are  adjusted  as  a  particular  Average 
on  Shipj  OoodSf  and  Freight. 

r  as  relates  to  the  cause  of  loss  we  have  already  in-  Loggea  adioated 
kI  the  principles  and  collected  the  examples  of  par-  "^^ 
itrorage  losses  in  treating  of  those  risks  and  losses  ^j^^^ 


covered  by  the  policy  :  on  this  part  of  the  subject  ^"^^^J^J^®" 
be  only  necessary  to  say,  that  all  damage  sustained  at  #  ggg 
ship  and  cargo,  which  does  not  involve  their  total 
ioD  or  privation,  whether  actual  or  constructive,  gives 
ored  a  daim  against  his  underwriters,  subject  to  the 
OS  and  limitations  by  which  the  responsibility  of  the 
riter  is  modified  and  controlled.  Of  these  conditions 
icipal  are :  —  That  the  damage  which  is  the  subject 
daim  must  appear  to  have  been  proximaiely  caused  by 
38  insured  against  —  That  it  must  not  have  arisen 
XMn  the  ordinary  wear  and  tear  of  the  voyage,  or  from 

r%0B,  dwp.  zit  aect.  39,  f  41.       (/)  Stevena  ou  Average  233-237, 9Ui. 
M^  c4.  1827.    Baneck*,  Pr.  of  ed.    See  eqiecially  liia  report  of  the  caae, 

of  Hedbeig  «.  Paanoo,  p.  237,  (note  1.) 
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Losses  adjusted  the  inherent  vice  and  defect  of  the  snbject  insured -~  That  it 
avera^.  must  not  have  been  directly  brought  about  by  the  negligence 

or  misconduct  of  the  assured  and  his  agents.  When  the 
foundation  of  the  claim  against  the  underwriter  consists  in 
expenditures  incurred  in  the  course  of  the  voyage,  it  mart 
appear  that  these  expenditures  were  —  1.  necessary ;  2.  extra* 
ordinary  (that  is,  necessitated  by  some  casualty ^  not  by  the 
mere  common  occurrences  of  an  average  voyage) ;  3.  incurred 
for  the  benefit  of  the  ship  alone,  or  the  cargo  alone. 

It  would,  therefore,  be  merely  to  repeat  what  has  beeo 
elsewhere  stated,  if  we  attempted  in  this  place  to  enumerate 
all  the  cases  that  give  a  claim  for  particular  average  lose  on 
the  different  subjects  of  insurance :  it  may  be  useful,  however, 
to  state  a  few  of  the  decided  points  as  to  what  does  or  doei 
not  constitute  such  a  claim,  more  especially  with  regard  to 
expenditures  and  disbursements. 

Art.  1.    Particular  Average  Losses  on  Ship. 

Expenses  of  ^  355.  The  expenses  of  repairs  necessarily  incurred  in  i 

port  of  distress  are  a  particular  average  loss  on  ship^  ui 

always  adjusted  as  such,  as  we  shall  see  in  the  neiXmfh 

9<*fjjj«i^®-    tion  (g)  ^ :  it  should  seem  also,  that  if  goods  have  been  neei^ 

sarily  sold  in  order  to  defray  such  repairs,  the  cost  of  replaeiq| 

them,  at  the  price  they  would  have  fetched  at  the  port  afd» 

tination,  is  added  to  the  cost  of  the  repairs,  and  forms  [art 

957  *      *of  the  average  claimable  by  the  shipowner  for  the  uahK 

writer  on  ship.  (A) 

Wsgceondpro.      The  expense,  however,  of  wages  and  provisions  of  Ai^| 

repSreand^-   crew  during  repairs(i),  or  during  detention  by  embargo  #] 

lention.  quarantine  (7),  are  not  recoverable  by  the  shipowner  liroinb»' 

{g)   Sect.  3,  art  2.     Adjustment  of  8th  ed.    Eden  9.  Poole,  ibid.  107.  li^ 

Particular  Average  Loss  on  Ship.  ward  v.  Curling,  ibid.  288.. 

(A)  Sect  3,  art.  2.    Adjustment  of  Pai^        {j)  Roberlaoii  9.  Ewer»  IT. 

ticular  Average  Loss  on  Ship.  127. 

(t)  Fletcher  v.  Poole,  Paric  on  Ins.  115, 


1  The  expenses  of  raising  a  vessel,  placing  her  in  a  conditioa  for  repair,  aid  1 
ing  her,  fall  under  the  denomination  of  particular  average.    Insuraoce  Co.  *• 
bugh,  4  B.  Munroe,  160.    See  Giles  9.  Eagle  Ins.  Co.  2  Metcalf,  140 ;  Oinkf^< 
UMnwealth  Ins.  Co.  21  Pick.  456. 
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srs  as  an  average  loss  in  this  country,  though  they  ParOeukrive- 

uooe  (*)  and  in  the  United  Slates.  (/)  ^^ 

inciple    of   these    cases  is    thus   stated  by    Mr. 
— **  The  owner  owes  the  services  of  his  crew  to  the 
ind  to  the  ship  herself  during  the  whole  voyage, 
iquently,  also,  during  the  time  of  repairs  and  deten- 
ih  is  a  part  of  it,  and  he  cannot  call  upon  his  under- 
r  expenses  which  are  foreign  to  the  contract  of 
•"  («)  Expenses  caused  by  a  detention  of  the  cargOj  ^^^^  ^ 
loence  of  a  mistake  in  the  ship's  manifest,  there  teaUoa  of  car- 
detention  of,  or  suit  against,  the  ship,  are  not  re- 
i  against  the  underwriter  on  ship,  (n) 
jts  assessed  by  arbitrators  on  a  shipowner  as  his 
r  expenses  caused  by  collision  do  not,  in  this  country, 
lim,  as  for  an  average  loss,  against  underwriters  on 

nuch  with  regard  to  charges  and  expenses :  as  to 
es  by  sea  damage  or  other  casualties  are  recoverable 
iilar  average  against  the  underwriter  on  ship,  the 
referred  to  the  chapters  which  treat  of  the  Risks 
»y  the  Policy  and  Losses  by  the  Perils  insured  against,* 
r  to  the  second  section  of  the  former  chapter,  which 
an  attempt  to  point  out  what  losses  on  ship  are 
Buid  what  wear  and  tear,  (p)  ^ 

de  Commeice,  art.  403.  420 ;  aliter  in  U.  St.  t  Petem  v.  Warren, 

ipa  oo  Ins.  640  -  642,  voL  ii.  Ina.  Comp.  3  Summer  389. 

{  Amu,  849,  890, 911.  >  (^)  Part  UI.  Chap.  I.  Sect.  2,  p.  758- 

dk£,  Pr.  of  Indem.  462.  760,  tuprd.     See  also  generally   Chap. 

Md  «.  Levy,  3  C.  dc  Payne,  II.  —  On  Losses  by  the  Perils  insured 

Ifood.  331.  against ;  and  see  especially  the  whole 

az  «.  Salvador,  4  Ad.  4t  Ell.  subject  well  treated  by  Stevens  on  Aver- 
age, 159  - 169,  dtb  ed. 


»  of  a  ditp'a  being  strained,  and  accordingly  weakened,  and  injured  in 
of  atranding,  Mr.  Justice  Baldwin  said, —  "  Invisible,  uncertain,  and 
liMMHoa  are  never  the  subject  of  remuneration.  I  apprehend  the  injury 
bieei  of  adjustment  unless  it  be  capable  of  repair  in  ibe  ordinary  course 
Sage  «.  Middletovni  Ins.  Co.  1  Conn.  239.  And  so  it  was  held  by  the 
■It  of  Jfaasachuaetts,  that  underwriters  are  not  answerable  for  indefinite 
I  deterioratioB,  which  cannot  be  repaired,  and  of  which  no  specific  esti- 

cm  be  given.    Peele  v.  Suffolk  Ins.  Co.  7  Pick.  254;   Orrok  v. 

Im.  Co.  21  Pick.  456;  SewaU  v.  U.  States  Ins.  Co.  11  Pick.  92. 
PL  Eifle  Ids.  Co.  2  Metcalf,  140,  there  was  a  claim  for  **  damage  of  hog- 
iii  **  099r  and  above  the  expense  of  repairs  and  other  usual  charges. 
laiiBg  lo  tUi  claim  were,  that  the  insured  tepaired  the  vessel  after  the 

19 
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958  *  *Art.  2.  Particular  Average  Losses  an  Croods. 

Particular  ave-       ^  356.  What  constitutes  an  average  loss  on  goods,  by  lea- 

"^^ '-  son  of  sea  dannage  or  other  perils  insured  against,  has  already 

been  seen  in  the  two  chapters  treating  of  the  Risks  covered 

by  the  Policy,  and  Losses  by  the  Perils  insured  against :  we 

will  here  confine  our  attention  to  certain  charges  which  have 

been  decided  not  to  give  a  claim  as  for  an  average  loss  agaimt 

the  underwriters  on  the  goods. 

Ii0«  hf  having      It  is  a  fixed  principle  of  this  branch  of  our  insurance  law, 

oDseLdj^ged  that  the  underwriter  on  goods  is  not  responsible,  under  ik 

JJ^tJliJ^^*^    common  form  of  policy^  for  the  loss  the  merchant  may  incwrbi 

having  to  pay  the  same  freight  on  sea'^mag^  goods  arrioiMg 

in  bulk  at  their  port  of  destination^  as  he  would  have  hoik 

pay  had  they  arrived  there  sound.    The  risk  of  loss  ariaqg 


damage^  to  the  extent  of  making  her  seaworthy,  and  she  had  been  conatantly  eoplofH 
and  had  performed  her  voyages  well,  and  was  insured  at  the  aaoae  preminai  aai  tf 
the  same  valuation  after,  as  she  was  before  she  received  the  damage.    Bttii* 
%L»ured  had  a  survey  called,  after  she  was  thus  repaired,  to  eatimate  the  dMHj^ 
which  had  not  been  repaired.    And  it  was  proved  that  the  whole  body  of  the  fwrf 
was  injured  ;  that  some  of  the  timbers  were  liAed,  soaie  of  her  treoa^  started w' 
that  the  injury  from  the  strain  or  hogging  could  not  be  perfectly  repaired  empt  ^ 
rebuilding  her ;  that  the  hogging  remained  after  the  repairs,  and  that  it  aBected  i 
the  beauty  but  aUo  the  strength  ol'the  vessel,  and  the  damage  from  the  bognfaf '^ 
•train  was  estimated  from  eight  hundred  to  one  thousand  dollars.    The  joiy  i/td  ■ 
verdict  for  eight  hundred  and  thirty-five  dollars.    The  question  before  the  «iA 
court  was  on  the  allowance  of  this  item.    Putnam,  J.,  delivering  the  opjnkarfii 
court,  said ;  —  **  The  case  is  not  without  iu  difficulties.     The  assured  esiMf^ , 
permitted  to  claim  for  unseen  and  imaginary  damage ;  for  there  can  be  bo 
to  measure  the  correctness  of  the  estimate,  and  the  reault  would  fi^nes^T^^ 
allowance  against  the  insurers  commensurate  with  the  wants  to  make  op  a  lo*i  l^j 
wherewith  to  charge  the  underwriters.    But  in  the  case  before  oa,  in  oonseqW 
the  damage  within  the  perils  of  the  policy,  some  of  the  timbers  have  been  liMi 
vessel,  that  is  found  to  have  been  one  of  the  first  class,  is  left,  after  her  repaiii|i>i 
shaped  as  essentially  to  afiect  her  value.    There  is  no  room  for  mistalw  abool^ 
main  fact.    She  is  obviously  so  much  hogged  aa  not  to  be  perfectly  repatie^i 
by  rebuilding  her.    She  has  been  made  seaworthy;   but  it  is  in  evidence  thill 
not  so  strong  as  she  would  be  if  she  were  as  straight  at  she  vras  buih. 
insured  i&  entitled  to  an  indemnity.    How  can  it  be  said  that  the  plainti&aiti 
nified,  if  compensation  should  not  be  made  for  this  damage  ?    We  do  not 
shake  the  doctrine,  which  we  have  recognized  touching  imaginary  or 
strains.    It  may  be,  theoretically  speaking,  that  whenever  a  ship  takes  thej 
her  timbers,  from  the  keel  to  the  water-ways,  must,  of  necessity,  be  in 
disjointed.    But  this  is  not  such  a  case.    Here  the  damage  is  actual, 
gible.    And  ']![  this  vessel  should  hereafter  take  the  ground,  or  encoontere] 
seas,  it  is  not  to  be  expected  that  she  would  stand  the  shock  u  well  ss  if  herl 
had  not  be^  lifted  and  disjointed."    The  claim  was  allowed. 
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rom  this  cause  is  wholly  foreign  to  the  underwriter  on  goods.  Pafticuiar  «ve- 
rbis  principle   was  acted  upon  by  Lord  Mansfield  in  the  "^"'^ — 1 


leading  case  of  Baillie  v.  Moudigliani,  where  his  lordship  said, 

"  As  between  the  owners  of  the  goods  and  the  underwriters 

on  tbe  cargo,  the  latter  have  nothing  to  do  with  the  freight ; " 

and  be,  accordingly,  in  that  case,  held  that  the  merchant 

eoold  not  claim  as  an  average  from  the  underwriters  on 

goods^  a  charge  for  pro  rata  freight  which   he  had  himself  filLfJ^'^ 

paid  to  the  shipowners  (after  capture  of  ship  and  cargo  and 

sobsequent  restitution  of  the  proceeds  of  the  goods,)   in 

respect  of  that  part  of  the  voyage  performed  before  the 

QBptore.  (q)  ^ 

Where  the  ship  puts  into  a  port  of  distress  to  refit,  and  Fr«^  on 
tea-damaged  goods,  having  been  necessarily  unloaded  in  order  n^toid^^port 
to  enable  her  to  be  repaired,  are,  on  survey,  sold  there,  because  ^^^'^^'^^ 
it  is  found  that,  if  reloaded  and  sent  on,  they  would  probably 
perish,  from  the  progressive  increase  of  decay,  before  arriving 
at  their  port  of  destination,  it  is  stated  by  Mr.  Stevens  that 
*die  full  freight  due  on  these  goods  and  sacrificed  by  the        *959 
ikipowner  is,  in  practice,  settled  as  an  average  loss  by  the 
^■dfii writers  on  the  goodsj  because  the  sale  was  for  their 
(r) :  this,  of  course,  assumes  that  the  ship,  with  the 
of  her  cargo,  ultimately  arrives  at  the  port  of  desti- 
llkin,  so  as  to  be  in  a  condition  to  have  earned  full  freight 
^id  the  goods  been  sent  on :   if  she  do  not  do  so,  but  is 
lost  on  the  homeward  voyage,  or,  after  being  repaired, 
on  another,  as  in  such  case  no  freight  would  in  any  event 
been  at  all  earned,  it  should  seem  clear  that  no  liability 
itipect  of  freight  could  be  thrown  on  the  underwriters  on 
($)    If  the  merchant,  or  his  agent,  at  the  intermediate 
by  acceptance  of  the  goods  there,  or  otherwise,  gives 

«.  Mondigtiaiii,  Park,  116,  «kh  ed.  Mr.  Beneck^,  admits  th«  practioe 
dL  Ibbou  oo  Shippiiig^  443,  and  to  be  ao,  bat  doubu  theaoundiiettof  the 
b  ■Met  to  Slh  Am.  ed.    See  alao    role. 

J.  asciied  in  1  Philipa  oa  Ins.       {»)  Ylierboom  v.  Chapmaii,  13  M.  4t 

Wela.S30. 
OB  Avcng«i8t-'263,264, 


9,  Bahiiiion  Ina.  Oo.  7  Cranch,  35S ;  Colombian  Ins.  Co.  v.  Catlett, 
383;  8.  P.  Otboo  «.  Phil.  Ins.  Ck>.  1  Binney,  405 ;  Bfarine  Ins.  Ck>.  v. 
Co.9iohA.lS6;  Aimioyd «.  UnioQ  laa.  Co.  3  BiniMy,  437. 
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Partieuimr  ave-   the  shipowner  a  claim  for  pro  rati  freight,  the  amount  of  nci 

"^^ fretght  ought,  at  all  events,  to  be  deducted  from  the  amount 

to  be  paid  by  the  underwriter  on  goods,  {t) 
^SwisWpraSit      Where,  in  such  case,  the  original  ship  is  disabled,  and  the 
where  fipoo^      goods,  instead  of  being  sold  on  the  spot,  are  forwarded  in  • 
beaefitoftbe     substituted  ship,  it  has  been  made  a  question,  supposing  the 
expense  of  sending  on  the  goods  in  the  second  ship  exoeedi 
the  freight  which  would  have  been  payable  for  their  transport 
in  the  first  ship,  by  whom  the  extra  expense  is  to  be  borne: 
the  rule  in  France,    and  also,  as  it    seems,  in  the  United 
States,  is,  1.  that  the  extra  freight  shall  be  borne  by  the 
merchant  whenever  it  is  for  his  benefit  that  the  goods  shoHdk 
so  fortoarded ;  and  2.  that  the  charge  of  such  increased  fre^ 
is,  in  such  case,  to  be  settled  as  an  average  loss  by  the  oudo* 
writers  on  the  goods,  {u)  ^    Lord  Denman,  after  a  very  ksn- 
ed  examination  of  all  the  authorities  (in  the  case  of  Sbiptonti 
960  *      ^Thornton,)  seems  to  acquiesce  in  the  first  of  these  positka^ 
but  intimates  no  opinion  as  to  the  chargeability  of  the  imdtf* 
writers  on  the  goods ;   so  that  the  latter  point  mast  still  hi 
considered  an  open  one  in  our  jurisprudence,  (t;) 

May  not  the  rule  be,  that  when  the  goods  are  clearly 
on  for  the  benefit  of  the  merchant,  the  underwriter  on  gtuk 
would  be  liable  ;  but  when  sent  for  the  purpose  of 
freight,   then  the  charge  would  fall  on  the  underwriter 
freight  ? 
goodbu) roair       Where  goods  are  necessarily  sold  by  the  master  in  ft pi<j 
''■'P*  of  distress  to  defray  the  expenses  of  repairing  the  sbipr "* 

loss  sustained  from  the  sale  by  the  shipper  of  the  goods 
be  recovered   by  him  against  the  owner  of  the  sbipi 

{t)  In  the  abwnce  of  any  act,  or  ac-  chap.  xii.  sect  16,  ¥ol.  i.  p.  426; all 

ceptance  by  the  merchant  or  bis  agent,  no  commentary  of  Boulay-Paty,ibid.ti] 

freight  at  ail  will  be  due  on  such  sale,  even  For  the  Law  in  the  United 

though  necessary;  the  necessity  of  the  1  Phillips oo Ins. 702, TOS.  SKwi^t 

case  does  not  constitute  the  master  an  (5th  ed.)  213,  note  a, 

agent  of  the  shipper  to  sell,  so  as  to  give  (v)  See  the  judgment  of  I/xd 

the  owner  a  claim  to  freight,  Vlierboom  in  Shiptoa  v.  Thomloii,9  Ad.&Bl« 

V.  Chapman,  13  M.  &  Wels.  230.  338. 

(m)  For  the  French  law,  see  Emerigon, 


1  See  Shultz  v,  Ohio  Int.  Ck>.  1  B.  Monroe,  330, 3i3. 
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r  ^ 


cannot  be  claimed  as  an  average  loss  from  the  underwriter  Partiovlar 

The    expenses   incident  to  the   sale  by  auction  of  sea-  ExpeoMt  of 
damaged  goods  are,  as  we  shall  see  in  treating  of  adjustmenti 
added  lo  the  average  loss  payable  by  the  underwriters  on 
goods,  (x) 


Abt.  3.  Partial  Losses  and  Charges  on  Frdghi,  8fc. 

4  357.  As  Mr.  Stevens  remarks,  the  word  "  average  "  is  The  word 
iry  inapplicable  to  claims  for  partial  losses  on  freight,  which,  applicable  to 
iniael,  can  only  arise  from  one  cause,  viz.  a  total  loss  on  ^^^^ 
f*^  ^ffr^^  (y)  *  ^^  bave  headed  this  article  accordingly. 
It  teems  in  this  country,  that  a  claim  in  respect  of  partial 
)am  on  freight  can  only  be  made  good  when  either,  Ist,  only 
part  of  the  full  intended  cargo  out  of  which  the  freight  was 
aipected  to  arise  was  on  board,  or  contracted  for  at  the  time 
of  loss  (z) ;  2nd,  when  some  separable   part  of  the  whole 
Mrgo  shipped  is  washed  clean  out  of  the  packages  that  con* 

it,  or  goes  in  bulk  to  the  bottom  of  the  sea.  (a)     In  both      •  ggx 
cases  there  is  a  clear  total  loss  of  part,  or  partial  loss, 
freight,  which  must  be  adjusted  by  the  underwriter  in  the 

hereafter  to  be  indicated. 
In  the  following  case  it  was  decided  that  a  justifiable  sale  Lo«  of  freight 
Ike  roaster  of  part  of  the  cargo  at  an  intermediate  port,  iuaUfiaUy  ■oiSr' 
'■d>y  the  freight  of  such  part  was  lost  to  the  shipowners,  t^^^^rtl^^jup. 
lot  give  them  a  claim  against  the  underwriters  on  freight  ^^^  ^^ 
fcr  a  total  loss  of  part.  un^rwriteitoo 

A  ship,  the  freight  of  which  was  insured  for  a  voyage  Mocdy  v. 
Kingston,  in  Jamaica,  to  Liverpool,"  sailed  from  cS?a^ 

with   a  full   cargo  of  cotton,  coffee,  and  other  ^^•^'^yt^w. 
produce :  but  soon  afterwards,  from  the  starting  of  a 
in  violent  weather,  was  forced  to  put  back,  and,  for  the 


Ibwd  «.  CMffOOB,  d  M.  de  SeL  (y)  Steyenson  Average,  174.   Brockei- 

Swqof  9.  HoteoB,  2  &  As  Cr.  7.  bank  9.  Sugrae,  1  Moo.  dc  Bob.  102. 

'  k,  Kyi.  198.    S.  C.  4  Biogfa.  131.  («)  Forbes  v.  Aspinall,  13  East,  323. 

"Bi  474.  Forbes  v.  Cowie,  1  Campb.  fl20. 

fmtt  973w  (a)  Stevens  on  Avenge  174. 


>  See  Giles  «.  Eagle  IBS.  Ca  2  MelcaU;  140. 
to* 
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LcM  where 
eal^r  jpre  mlA 
fie^nteuned. 


Ezpeneeeof 

leeoipptng  and 
forwarding  car- 


purposes  of  repair,  to  unload  the  whole  of  her  cargo.    After 
the  ship  was  repaired,  and  about  proceeding  on  her  yoyage 
again,  it  was  found  that  part  of  the  cargo  had  been  so  wetted 
by  sea  water,  in  consequence  of  the  starting  of  the  plank, 
that  it  could  not  be  reshipped  without  danger,  from  ignitioii, 
to  the  ship  and  rest  of  the  cargo,  except  after  a  process  of 
washing  with  fresh  water  and  drying  in  the  sun,  which  woald 
have  detained  the  vessel  six  weeks,  and  been  attended  with 
expense  equal  to  the  freight.     Under  these  circunostanoes, 
the  master,  acting  as  a  prudent  man  would  if  uninsured, 
sold  the  damaged  goods,  unih  the  approval  of  ike  shippers 
(who,  however,  refused  to  interfere)  ;  and,  finding  he  could 
not  obtain  other  goods  to  complete  his  cargo  in  reasonable 
time,  and  being  pressed  by  the  shippers  of  the  rest  to  prooeedi 
he  sailed  for  Liverpool  with  the  net  proceeds  of  the  damaged 
goods,  which  he  paid  over  to  the  parties  interested,  withoot 
retaining  freight :  the  shipowner  claimed  from  the  aodc^ 
writers  a  total  loss  on  the  freight  of  the  part  of  the  goods  M 
sold.     The  Court  of  King's  Bench  held  that  the  underwriter 
on  freight  was  not  liable  to  this  claim,  chiefly  upon  the  grooMl 
of  the  mischief  that  might  arise  if,  by  a  eontrary  dedans 
they  were  to  hold  out  a  temptation  to  ^masters  to  sail  awif 
under  circumstances  like  these,  instead  of  stopping  ootiltki 
goods  could  be  reshipped.  (6)  ^ 

Where  only  freight  pro  raid  is  earned,  the  loss  on  M^ 
in  the  United  States  is  adjusted  as  a  salvage  lasSj  i.  6  ^^ 
underwriter  pays  the  whole  amount  of  the  insurance,  dedi* ' 
ing  the  pro  raid  freight,  (c)  *  And  the  practice  in  Eii^>"j 
would  appear  to  be  the  same. 

When  a  ship  has  put  into  a  port  of  distress  forrepaii9,i 
to  that  end  the  cargo  is  obliged  to  be  unloaded,  the 

of  unshipping  and  reshipping  the  cargo  will  generally 

* 

(5)  Mordy  v.  Jones,  4  B.  &  Cr.  3d4.  of  the  particular  case.    1  PbiBff *■ 

6D.  &Ryl.479.    The  ground  of  deciskHi  706. 

assumed  by  Lord  Tenterden  «eeins  hardly        (c)  t  Coolidgc  v.  Okmeok^i 

satisfactory,  a.<t  Mr.  Phillips  has  pointed  Ins.  Comp.  15  MassachosMtti 

out,  when  applied  to  the  circumstances  2  Phillips  on  Insi  206-310. 


>  See  M'Gaw  v.  Ocean  Ins.  Co.  23  Pick.  405 ;  Jordan  v.  Warren  Ins.  Ca  1 1 
C.  C.  342;   Griswold  v.  N.  York  Ins.  Co.  3  John.  321;   Ceolerv.  Amffl*' 
7  Cowen,  564 ;  S.  C.  4  Wendell,  45. 

*  See  cases  cited  in  next  note,  above. 
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upon  the  onderwriter  on  freigkt.  (d)     So,  where  a  ship  was  Partial  io«, 
detained,  and  her  homeward  cargo  unloaded,  under  embargo  freight. 
of  the  foreign  government  in  whose  port  she  was  preparing 
for  her  homeward  voyage,  it  was  held  that  the  expenses  of 
reahipping   this   cargo,  after  the  embargo   was  taken  off, 
wherehy  she  was  uhimately  enabled  to  earn  freight,  ought  to 
be  deducted  from  the  freight  paid  over  to  the  underwriters 
after  the  adjustment  of  a  total  loss,  (e)     The  charges  of  wages  visj^daru^^ 
and  provisions,  however,  incident  to  such  detention,  or  to  a  ^«t«otion. 
delay  fmr  repairs,  seem  to  be  no  more  chargeable  on  the  un- 
derwriter on  freight  than  on  the  underwriter  on  ship,  and  for 
the  same  reason.  (/) 

It  has  been  decided  in  this  country,  that  if  a  ship  ulti- 
mately earn  freight,  though   not  that  intended  for  her,  the 
expenses  of  a  delay  or  detention  in  the  course  of  the  voyage, 
hy  reason  of  some  of  the  perils  insured  against,  as  for  repairs, 
by  being  icebound,  &c.,  do  not  constitute  a  claim  for  an 
average  loss  against  the  underwriters  on  freight  {g) :  but  the 
^penaes  of  putting  such  substituted  cargo  on  board  at  a  port       *  ^^ 
cf  distress,  are  to  be  deducted  from  the  freight  paid  over  as 
■Ivage  to  the  underwriters  who  have  adjusted  as  for  a  total 
hm.(h) 

Where  the  original  ship  is  lost  or  disabled,  and  the  goods  Extra  chargw 
Mseot  on  by  the  master  in  a  substituted  ship,  for  the  benefit  ^ipmentof 
'ff  the  owner  of  the  goodSj  the  extra  expenses  of  transship-  origJnaTdSpis 
r^iKDt,  beyond  the  cost  of  the  original  freight,  may  perhaps  be  ^i»*Wed. 
on  the  underwriters  on  the  goods  ;^  if,  however,  they 
sent  on  for  the  sole  purpose  of  earning  freighty  these 
^Kpenses  should  be  borne  by  the  underwriter  on  freight,  (t) 


f 


oa  Avtnge,  23,  and  172,  law  is  the  same  in  the  United  States.  See 

the  cases  cited,  2  Phillips  on  Ins.  212, 

C^  8baip  9,  GHadstooe,  7  East,  24 :  in  2ia    See  also  Everth  v.  Smith,  2  M.  & 

boweyer,  tbeie  had  been  an  Sel.  278. 

It.                 *  (g)  Brockelbank  v.  Sogrue,  1  Mod.  dc 

(/)  The  oootrarf  was  supposed  to  Rob.  102.    See  S.  P.  as  to  salvage,  loss 

Dated  by  Mr.  J.  Boiler  in  of  freight,  Everth  v.  Smith,  2  M.  de  Sd. 

•.  Poole,  ••  reported  by  Park  on  278. 

;  bnlUie report  was  found  incorrect  (A)   Barclay  v.  Stirling,  5  Maule  & 

Base,  ••  stated  by  him  in  a  note  to  Sel.  6. 

9.  Gladitoiie,  7  East,  p.  32.    The  (i)  BeneckA,  Pr.  of  Indem.  448,  449. 


*  8ee  3  Kent,  {!kh  ed.)  338;  Mamford  v.  CkKnmercial  Ins.  Ck).  5  John.  202; 
v.Scovdl,4JofaB.Gh.2]8;  Dodge  v.  Marine  Ins.  Co.  17  Mass.  471. 
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Partial  loss, 
and  charges  on 
freight 


Partial  loss  on 
pfofita. 


Mr.  Phillips  mentions  an  instance  in  which  the  expense  of 
transporting  the  goods  in  such  case  by  land  was  settled  in 
Boston  as  an  average  loss  by  the  underwriters  on  freight  {j)  ^ 

With  regard  to  profits,  it  has  been  held  in  the  United 
States,  that,  when  the  goods,  out  of  which  the  profits  are  to 
arise,  arrive  sea-damaged,  or  a  part  of  them  are  totally  lost, 
this  is  pro  tanto  a  partial  loss  on  the  profits,  and  to  be  ad- 
justed  accordingly  (k)  ;  and  the  same  has  been  there  held 
where  part  of  the  goods  have  been  necessarily  sold.  CO 


Adjustment  of 
particular  ave- 
rage on  goods. 

Piiaciples  on 
which  adjusts 
mentoTaverage 
loss  on  goods 
depends. 
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Sec.  III.  Of  the  adjustment  of  Particular  Average. 

Art.  1.  Adjustment  of  Particular  Average  Loss  on  Cfoods. 

§  358.  The  true  method  of  ascertaining  the  amount  which 
the  underwriter  ought  to  pay,  in  order  to  indemnify  the  a^ 
sured  for  a  particular  average  loss  on  goods  arriving  ae»- 
damaged,  depends  mainly  upon  the  following  elemeotaiy 
^principle  of  insurance  law ;  viz.  That  the  value  upon  Mi 
the  premium  is  paid  is,  as  between  the  assured  and  the 
writer,  the  sole  value  to  be  regarded  in  estimating  the 
of  the  underwriter's  liability :  he  pays  no  loss  upon  thai  fii 
which  he  receives  no  premium*  (m) 

Now,  in  a  policy  on  goods,  unless  otherwise  stipulatedi  tkk 
value  is  either,  in  an  open  policy  their  prime  cost  (u  e.  tlMT 
invoice  price  at  the  port  of  loading,)  together  with  all  ei* 
penses  till  put  on  board,  including  premium  and  costi  d 


Stevens  on  Average,  175.  5th  ed.  So 
determined  in  the  United  States,  in  t  Sal- 
tiis  V.  Ocean  Ins.  Comp.  12  John.  Rep. 
107.  t  Schiefl'elin  v.  New  York  Ins. 
Comp.  9  ibid.  21.  2  Phillips  on  Ins. 
906. 

(i)  2  Phillips  on  Ins.  211. 

{k)  t  r^oomis  V.  Shaw,  2  John.  Cases, 
36.  ^  See  3  Kent,  (5th  ed.)  337,  in  note. 
Patapsco  Ins.  Co.  p.  Coulter,  3  Peters 
(S.  C.)  222.  >. 

(/)  t  Wain  V.  Thompson,  9  Serg.  & 
Rawle  Rep.  115. 


(m)  In  order  to  avoid  all 
tion,  let  it  be  remembered  thai  mA  ^ 
araU  undenariur  pays  onlf  tft* 
actual  turn  hff  Am  mhteribti.  lfei%! 
five  underwriters  have  each  sol 
200Z.  policy  on  goods  valued  at  lML< 
the  goods  arrive  damaged  ooe4biiill^< 
underwriter  will  have  to  pay  «nt 
quota  to  make  good  this  kM%  i.ii< 
fourth  of  200^. :  the  fiveundc 
pay  collectively  250/L  or  oue-AwA' 
1000^  the  amount  of  the  wholei 


>  See  Bryant  v.  Commonwealth  Ins.  Co.  6  Pick.  131. 
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iosurance  (n),  or  else,  to  a  valued  policy,  the  value  expressed  AdjnmwMar 
in  the  policy :  heoce  the  sole  basis  upon  which  a  particular  rage  ob  §Si 
tverage  loss  on  goods  can  be  adjusted  is,  as  regards  Ihe   ~^^^^~~ 
onderwriter,  either  their  jirtme  cost  on  board,  or  their  v<due  in 
Hit  poHeg.  <o) 

We  have  already  proved  elsewhere,  that  in  valued  policies  J^^^^^^Lb^ 
the  valuation  in  the  policy  is  the  sole  standard  of  the  under-  itw  K«e  ba«i 
writer's  liability  in  all  cases  of  particular  average  loss,  except  avenge  lea. 
irhere  it  is  fraudulent  or  grossly  excessive  (;'),or  where  only 
part  of  the  full  intended  cargo  to  which  alone  the  valuation 
was  meant  to  apply  has  been  shipped  on  board  at  the  time  of 

From  this  principle  it  follows,  that  the  amount  which  tie  Amoont  of  Iom 
"^  '  payable  bf  un- 

taukrwriter  has  to  pay,  in  respect  of  a  particular  average  loss  iJarwriier  ongiit 
OH  weordamagfd  goods,  cannot  ai  ail  depend  upon  the  higher  with  ihenM 
«r  Uiwer  market-price  tokich  such  goods  may  fetch  in  their  port  ^^kt^  w  £? 
tfdatinatioH  or  arrival.  i«*  •*  '*'™'- 

Fm  this  market-price  at  ihe  port  of  destination  ia  a  very  dif- 
Htreot  thing  from  their  prime  cost  on  board  ai  the  port  of  *  965 
hadimg,  or  (it  may  be)  from  their  value  in  the  policy, —  the 
■ok  basis,  as  we  have  just  seen,  on  which  the  loss  is  to  be 
■djiKlcd  as  regards  the  underwriter.  The  market-price  of 
good?  ai  their  port  of  arrival  is  the  price  at  which  the  mer- 
dunt  cnn  afford  to  sell  them  there  lo  a  consumer,  after  pay- 
ing frpight  and  all  charges,  and  either  realizing  a  profit  or 
ffibmiiiing  to  a  loss ;  this  price  therefore  is  composed  of 
tbrep  (.-oiutilueiil  parts,  1.  Prime  cost  on  board ;  2,  Freight 
duly  and  landing  charges ;  3.  Profit  in  a  gaining,  or  loss  in  a 
Iwiug,  market,  (r) 

W  Ti'it ».  Rural  Exeh.  Aa.  Comp.  «.  Newbaryport  ha.  Co.  S  Muc  436.  ^ 
^V»l  laabcd.     Utbrr  i.  Noble,         (a)    Uoher   v.    Noble,   IS    Euil,    630. 

*»  bx,  at.    Waldico  >.   Coooibe,  3  Taile  v.  Royal  Eich.  Am.  Comp    Parii, 

^W.  Ifa^.     f  Cox  e.  CbarlcMOD  Fin  294,  325.  Bih  ed   Manball,  SJi     Sleveu 

^Kino.  ha.C0L3Biiik.331.     In*.  Co.  (n  Avenge,  ITS.     StbeA.     Beneoli«,  Pr. 

WuBU>.1.30aaa,lti.    Bailer  >.  S.  Cu.  of  Imlem.  la- 14, 
,     **.  Co    3  Brevaid,'  334.      La   Roy  v.        {p)  8n  Cbapter  oo  TaliuUon,  Part  I. 

.    3^*''  ['»  Co.  1  Joho.  343.     Gaha  v.  Cbep  XL  Ante. 

^  =~^'  >  Joio-  C^    ISO-    Wnluni  *.         (g)  Fufbea  o.  A(pJD*1l,    13  Eail,  333. 

,  '*fciit»*fi  laa.  Co.  10  Joba.  M.    Ogden  RickmiD  >.  CanUin,  5  a  dc  A  1.  657. 
t.^  dumUaa    Im.   Co,    10  Jobs.   373.         (r)  Beiweli«,  Pr.  oriadem. a     Slevoia 

^^^*  !>J^  ai  ■  fijteign  port  ahould  be  on  Average,  83.  Ml  ed. 
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Adjastment  of 
particular  ave- 
rage oo  goodt. 


Principle  of  in- 
demnity in  case 
of  eea-oamaged 
goods. 


DotiDctioa  be- 
tween the  ac- 
tual amount  of 
depredatioQ 
and  the  conse- 
quent amount 
of  indemnity. 
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Mode  of  ascer- 
taining the  ex- 
tent of  depre- 
ciation on  goods 
arriving  sea- 
damaged. 

Sound  and 
damaged  sales. 


Now,  it  is  the  first  of  these  alone,  i.  e.  prime  costj  or  valae 
in  the  policy,  with  which  the  underwriter  an  goods  is  ooo- 
cerned :  he  has  not  insured  against  loss  by  freight,  &c. ;  he 
has  not  insured  against  loss  of  expected  profit.  In  the  Ian* 
guage  of  Lord  Mansfield,  he  only  '^  engages,  so  far  as  the 
prime  cost  or  value  in  the  policy,  that  the  thing  shall  com 
safe :  —  he  has  no  concern  with  any  profit  or  loss  which  may 
arise  to  the  merchant  from  the  goods :  he  has  no  coooeni 
with  any  subsequent  value."  (s) 

The  principle,  in  fact,  of  indemnity,  as  practically  adopted 
in  this  country,  is,  as  we*have  already  seen,  that  the  underwru 
ter  on  goods  does  not  engage  to  put  the  merchant  in  the  aam 
condition  he  would  have  been  in  had  his  goods  arrived  safdi 
at  the  port  of  destination^  but  solely  to  put  him^  in  regard  i9 
such  goods^  in  the  situation  in  which  he  was  at  the  begimiMg 
of  the  risk,  (t)  ^ 

There  is,  therefore,  an  important  distinction  nmnog 
through  the  whole  of  this  branch  of  insurance  law ;  viae,  thd 
the  extent  of  loss  the  assured  on  goods  sustains  by  the  sit' 
damage  is  one  things  the  amount  which  the  underwriter  has  A 
pay  in  respect  thereof  is  quite  another :  accordingly, 
goods  arrive  sea-damaged,  two  points  are  to  be  ascertaiodlt 
firstj  the  extent  of  depreciation  in  value  which  the  ^goodsheij 
suffered ;  secondly^  the  amount  which  the  underwriter  om^j 
to  pay  in  respect  thereof. 

The  first  point  is  ascertained  by  simply  comparing 
price  for  which  the  goods  would  have  sold  in  the  market,  M 
they  arrived  there  sound,  with  the  price  for  which  theyaett* 
ally  do  sell,  arriving  there  damaged. 

Generally  speaking,  in  practice,  the  damaged  goods 
actually  sold  by  public  auction,  and  the  amount  they 
is  called  the  proceeds  of  the  damaged  sales  ;  the  value 
they  would  have  sold  for,  if  sound,  is  estimated  by  sup| 
them  to  be  sold  at  the  current  price  for  sound  articles  of 
same  kind  in  the  same  market,  and  the  amount  sup| 


(«)   Lewis  V.  Rucker,  2  Burr.  1170.        (I)  See  Part  I.  Chap.  XL  m' 
Stevens  on  Average,  119.  5th  ed.  tion. 


>  See  3  Kent,  (5th  ed.)  335 ;  BradUe  v.  Maryland  Ins.  Co.  12  PMen,  d7& 
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Bed  by  these  pro  formd  sales  is  called  the  proceeds  of  Adjustment  of 

•       ,        /    X  particular  ave- 

)dsales.(u)  hige  on  goods. 


differencei  then,  between  the  market-price  of  the 
uid  the  market  price  of  the  damaged  goods,  or,  in 
il  language,  between  the  sound  and  damaged  sales^ 
\e  direct  amount  of  the  merchanCs  loss. 

this  cannot  be  the  amount  the  underwriter  has  to  Mod^ofascer- 

.4%  r  1     taming  toe  pro- 

or,  first,  it  would  make  the  market-price  of  the  goods  portjonate 
port  of  destination  the  basis  of  the  underwriter's  liabil-  demnity  pay. 
en,  as  we  have  just  seen,  the  only  true  basis  of  such  "n^JXriJ^, 
'  is  their  prime  cost  at  the  port  of  loading  ;  secondly, 
d  involve  the  underwriter  in  the  rise  and  fall  of  the  mar- 
itb  which,  as  we  have  also  seen,  he  has  no  concern ; 
for  the  same  amount  of  sea-damage  he  would  have  to 
re  when  the  goods  come  to  a  gaining,  and  less  when 
ime  to  a  losing^  market  (y) ;  while  the  desideratum  is, 
io  some    uniform  measure,  or  standard  of  value,  by 
the  amount  the  underwriter  has  to  pay,  in  respect  of      *  967 
solar  loss  on  damaged  goods,  shall  be  always  the  same 
be  proportional  extent  of  damage  is  the  same,  (w) 
object,  then,  in  comparins:  the  proceeds  of  the  sound  ^^^  in  which 

\  «^         o  r  the  ascertained 

maged  sales  for  the  purposes  of  indemnity  under  the  percentage,  or 
is  not  to  ascertain  the  direct  amount  of  the  merchant's  depreciaUon,  is 
It  its  relative  amount — the  proportion,  that  is,  which  Jum  in«ured*in 
I  to  the  price  at  which  the  goods  would  have  sold  if  2[?n  what^r 
;  the  question  being,   not  whether  the  depreciation  underwriter  has 
ts  to  any  given  foced  sum,  but  whether  it  amounts  to 


aeclD§,  Plr.  of  Indem.  435.    Ste-'  aged  sales  (t.  e.  merchant's  loss)  £125 

l«aage,83-85.  Sibed.  

is  wll  be  oBvkws  fioin  the  fol-  The  underwriter  on  a  losing  market 

aiB|4e.     Take   the   foQowing  would,  on  this  principle,  pay  125/. 

Take  next, 

iprinwoastofthegoodsbeSOO/.  (2.)  A  gaining  market. 

wan  of  loss  by  sea-damage  be  Goods,  if  sound,  would  have  sold 

■B  for  which  they  would  have  50  per  (ient.  above  prime  cost  £750 

■ad.    The  profit  or  lots  be  half  Being  damaged,  did  sell  for  half  that 

I  eat.  sum 375 

ihB.  

rTT^  ,„^.,,  ^  -«--fcat.  Diflerenoe  between  sound  and  dam- 

aooid,  woold  have  mU  for  ^^  -^«  C^**""''-  *«•>          ^« 


-       -       -       £250 

Mged.didKU  forhalf  that  The  underwriter  on  a  gaining  maricet 

^       ....       125  "^^^^  P®y  375/.  though  the  amount  of 

.._  deterioration  is  the  same  in  both  cases. 

I  bctwcctt  wovad  and  dam-  (w)  Stevens  on  Average,  119, 5th  ed. 
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Adjustment  of   one  half,  one  fourth,  or  one  tenth  of  the  sum  for  which  the 

ra«e w goods!    goods  would  have  sold  if  sound;  whether,  in  a  word,  the 

commodity  is  one  half,  one  fourth,  or  one  tenth  the  worse  for 

the  sea-damage  ;  when  this  is  ascertained,  the  liability  of  the 

underwriter  is  ascertained  also ;  for  he  pays  the  same  propor* 

tional  part,  whether  it  be  one  half,  one  fourth,  or  one  tenth 

of  the  prime  cost^  or  value  in  the  policy. 

Rale  of  Lord         "The  difference  between  the  sound  and  damaged  sales 

in  Usher  9.        affords  the  proportion  of  loss  in  any  given  case,  t.  e.  U  giwi 

the  aliquot  part  of  the  original  value  which  may  be  consideni 
as  destroyed  by  the  perils  insured  against ;  when  this  is  ascer* 
tained,  it  only  remains  to  apply  this  liquidated  proportion  <^ 
the  loss  to  the  standard  by  which  the  value^  as  between  the 
assured  and  the  underwriter,  is  calculated,  (i.  e.  the  prime  coil 
or  value  in  the  policy,)  and  you  have  the  one  half,  the  oie 
fourth,  or  the  one  tenth  of  the  loss  in  terms  of  money."  (x) 
Thus,  the  sum  which  the  underwriter  will  have  to  pay  will 
depend  solely  on  the  relative  extent  of  the  loss,  and  will  be 
968  *       *the  same  whether  the  goods  arrive  at  a  gaining  or  a  loei^f 
market,  (y) 

In  shorty  that  which  the  assured  loses  by  the  deprecioHm  (f 
his  goods  is  an  aliquot  part  of  the  market  value  for  which  tkf 
would  have  sold  had  they  arrived  sound  at  their  part  ofdettiHH' 
tion  ;  that  which  the  underwriter  pays  in  respect  of  suck  to# 
the  same  aliquot  part  of  their  prime  cost,  or  value  in  thepcUkfi 
thus,  if  the  damage  amounts  to  half  the  sound  value  of  tkv 
goods,  the  underwriter  pays  half  the  sum  he  has  agreed  H^j 

{x)  Per  Lord  Ellenborough  in  Usher  250/.  (the  proceeds  of  the  soond  «N^ 

V.  Nobfe,  12  Cast,  647.  the  underwriter  pays  one  hsU;  or  9  \ 

iy)  Tttke  the  same  data  as  in  note  v.  cent,  on  500/.   (the  prime  oo8l,)iil 

t.  e.  let  the  prime  cost  be  500/. ;    the  pays  250/. 
depreciation,  half  the  value  of  the  sound  (2)  On  a  gaining  maikel. 

sales ;  the  profit  or  loss,  half  the  prime  Produce  of  sound  sales  (being  50  per 
cost.  cent,  over  prime  cost)    -       •      XSflil 

Then ,  Produce  of  damaged  sales  (being  hdf 
(1)  On  a  losing  market.  the  sound  value) 

Produce  of  sound  sales  (there  being  _. ._  .  ,  , 

50  per  cent,  loss  on  primo  cost)     £250  ^^^e^nce  between  sound  «id  d-- 
Produce  of  damaged  sales  (being  half  aged  sales  (i.  e.  meichantsM 

the  sound  value)       -       -       -        125       But  375/.  is  one-half,  or  50  per « 

Difference  between  sound  and  dam-  '^^'  ^^^^  V^oce^  of  the  sound 

aged  sales  (i.  e.  merchant's  loss)  £125  ^*  underwriter  pays  one-half,  or  »1 

^    cent,  on  500/.  (the  prune  oostj  L  c^l 

But  125/.  is  one  half,  or  50  per  cent,  on  pays  250/.  as  before. 


V^ 


turt  of  King's  Bench,  when  it  waa  established  by  fnuipriducw 
iwrence,  in  one  of  the  ablest  juclgments  ever  de-  wiL^and^' 

Westminster  Hal),  that  the  true  rule  of  adjustment  ^^^'l^iSf 
<  pereetiiagey  or  aliquot  part,  which  Uu  underwriter  v'^  ^^^ 
'  of  the  prime  cost  or  value  ia  the  policy,  must  be  at-  p^ki. 
^  comparing  ike  gross  produce  of  the  tound,  with  the  sheddoL ' 
xhee  of  the  damaged,  sales  (a)  ;  and  this  is  now  in-        *'kf;a 
icted  on  in  practice  as  the  true  rule  of  adjustment.' 

this  way  alone,  as  the  learned  judge  most  ably 
kt  an  uniform  measure  or  standard  of  adjustment 
tained,  the  result  of  which  will  be  the  same  whether 
tts  rise  or  fall,  or  whether  the  charges  are  increased 
>bed.(6) 

gram  produce  of  the  sales  is  meant  the  market  price  f^  "'^'  "■'* 
ihe  merchant,  after  paying  freight,  duty,  and  land-  nartruie  of 
es,  can  sell  the  goods  to  the  consumer  or  purchaser  '  '" 
t  of  arrival.    It  is  plain  that  a  comparison  of  the 
!t  price,  which  the  consumer  would  thus  give  for 
^ed  goods,  with  ihat  which  he  would  have  given  for 
goods  if  sound,  all  charges  being  in  both  cases  pre> 
lid  by  the  seller,  affords  the  exact  measure  of  their 
on:  for  it  is  the  deteriorated  quality  of  the  goods 
Mich  case,  alone  determines  ihe  difference  of  price : 
Jity  of  the  goods,"  as  Mr.  J.  Lawrence  puts  it 

■.  Kuelcer,   2  Butt.   llffT.  tloae  Cue,"  from  the  nature  of  the  sub- 

■I  Esch.  Am.  Cump.  3  Boi.  ject  imuRd,  wbich  wu  a  cargo  or  briui- 

Jofauam    B,    Sboldeo,  3  Mone  and  ihuuiac.      Slevena  on  Aver- 

tiberv.  Noble,  13EtM,S39.  age,  9i.  Slh  td. 
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Adjastroent  of 
particular  ave- 
rage on  goods. 

Adjustment  by 
comparison  of 
the  net  proceeds 
neceasarily  in- 
volves  the  un- 
derwriter in  the 
rise  and  fall  of 
the  markets. 


The  same 
freight  is  paya- 
ble on  goods 
arriving  in 
bulk,  however 
damaged. 
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''can  alone  influence   him  in  determining  what  he 
pay."(f) 

This  mode,  then,  gives  the  exact  measure  of  depreciation; 
it  is  clear,  also,  that  the  comparison  of  the  net  proceeds  would 
not  only  fail   in  this  respect,   but  would  also  involve  the 
underwriter  in  the  rise  and  fall  of  the  markets  :  by  the  tenn 
net  proceeds  is  meant  the  gross  proceeds,  deductitig'  freigU 
duty^  aiid  landing  changes.     Now  with  regard  to  freight,  the 
most  important  of  these  deductions,  it  is  a  fixed  principle  of 
our  law  maritime,  that,  however  much  goods  may  be  dele* 
riorated  in  value  by  sea  damage,  yet,  if  they  arrive  in  MHi 
the  same  freight  is  payable  on   them  as  though  they  bad 
arrived  sound.     The  deduction  then  to  be  made  from  the 
gross  proceeds  of  the  sound  and  damaged  sales  in  resptd 
of  freight  would  be  an  invariable  quantity,  however  great 
*the  amount  of  damage  might  be,  and  whether  the  goods  came 
to  a  losing  or  a  gaining  market ;    but,  as  Mr.  J.   Lawreooe 
says  in  the  celebrated  judgment  already  referred  to,  "if  yoa 
take   equal    quantities    from   two    unequal    quantities,   the 
smaller  such  unequal  quantities  are,  the  greater  will  be.tbe 
difference  between  their  remainders."     Now,  as  the  percent 
age  on  the  prime  cost  of  value  in  the  policy,  payable  by  the 
underwriter,  varies  directly  with  the  amount  of  this  difference^ 
it  is  obvious  that  any  method  of  adjustment  which 
such  amount  greater  or  less,  according  to  the  rise  or  M< 
the  markets,  must  involve  the  underwriter  in  the  conseqi 
of  such  rise  and  fall.     The  method  of  adjustment  byi 
parison  of  the  net  proceeds  of  the  sound  and  damaged 
inevitably  leads  to  this  result,  and  therefore,  upon  the 
ciples  already  stated,  is  rejected,  (d)   Another  consequeooK 


(e)  2  East,  5S3. 

(</)  Take  the  same  data  as  in  the  two 
preceding  notes,  and  let  the  amount  of 
freight  payable  on^  the  goods  be  in  all 
cases  100/. 

Then, 

(1)  On  a  losing  maricet 
Oroas  proceeds  of  sound  sales  £350 
Deduct  freight  and  charges  •      100 


Net  proceeds  of  sound  sales 
Gross  proceeds  of  damaged  sales 
(half  less)      -       -       -       £175 


£250 


Deduct  freight  and  chajigea        100 

Net  proceeds  of  damaged  safes 

Difference  (giving  the  amount  of 
damage)         .... 

But  175/.  is  70  per  cent.  <m  2$IL\ 
net  proceeds  of  the  sound  safes)  .* 
underwriter  pays  70  per  cent  <m  > 
prime  cost,  t.  s.  350/. 

(2)  On  a  gaining  market 
Gross  proceeds  of  sound 

safes       -       -       •       -     £8 
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the  net  produce  would  be,  that  the  underwriter  would  Adjastmeiit  of 
ie  responsible  for  a  loss  not  arising  from  the  deteriora-  j^'MgocS! 

ihe   commodity  by  sea  damage,  but  from  having  to       ' 
[oal  freight  duties  and  charges  on  commodities  of  un- 
valoe,  viz.,  on  the  sound  and  damaged  goods. 
il,by  an  adjustment  founded  on  a  comparison  of  the       *971 
proceeds  of  the  sound  and  damaged  sales,  the  extent  of 
iderwriter's  liability  will  be  always  the  same,  when  the  , 
re  amount  of  depreciation  is  the  same.     Thus,  let  it  be 
led  that  the  gross  proceeds  of  goods  valued  at  500/.  in 
ilicy,  would,  if  they  had  come  to  a  losing  market  in  a 
i  state,  have  been  350/.,  and  if  to  a  gaining  market, 
;  let  it  be  further  assumed  that  the  depreciation  in  both 
18  one  half  their  sound  value  :  — 

In  a  loaing    In  a  gaining 
market.         market. 

ten,  gross  proceeds  of  sound  sales     .     £350  £850 

gross  proceeds  of  damaged  sales  .     175  325 

Serence,  giving  amount  of  damage  .     £175  £425 


both  these  cases,  the  amount  of  damage  being  half  the 

I  imx^eeds  of  the  sound  sales,  the  undervvriter  pays  half 

ritoe  in  the  policy,  or  250/.  in-  each  case,  irrespective 

dy  of  all  fluctuation  in  the  markets. 

I  goods  sold  in  bond  are  sold  subject  to  the  duty  only.  Adjustment  oa 

ts  the  amount  of  duty  to  be  deducted  is  not  an  invariable  g^  ^^  ^ 

]Pi  but  varies  with  the  amount  of  the  damage,  it  is 

bos  that  the  adjustment  of  a  particular  average  loss  on 

■ged  goods  sold  in  bond  may  be  made  upon  a  comparison 

!r  of  the  net  or  gross  proceeds,  t.  e.  of  the  amount  of  the 

ii  either  including  or  excluding  the  duty,  (e) 

Hben  an  integral  part  of  the  goods  insured  is  totally  lost. 


I  finite  mod  charges         100  But  425/.  is  56f  per  cent,  on  790/.  (the 

net  proceeds  of  the  sound  sales)  .*.  the 

r  ;i.      M^mA  underwriter  pays  56}  per  cent,  on  500/. 

of  damaged     ^^^  ^^^^  ^^^  ^^^  ^  ^  283/.  d#.  Sd.    That 

iS|  for  the  same  amount  of  damage  the 
underwriter  pays  350/.  in  a  losing,  and 
of  damaged  sales  325    283/.  6«.  Sd.  in  a  gaining  market. 

(<)  For  detailed  proof  of  this,  see  Stev- 

(gMng  the  amount  ^^  ^  Average,  137  - 147,  5ih  ed.    Be- 

)    .       .       -       -       £425   necW,  Pr.  of  Indem.  430-434. 


i(halfkas)    -       •       £425 
IftcMt     -       -       -       100 
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Adjostment  of 
fwrticular  ave- 
rage oo  goods. 

Adjustment  un 
a  total  loss  of 
part 


976* 


Adjustment 
where  there  is 
a  total  loss  of 
part,  and  also  a 
particular  ave- 
rage loss  of 
part. 


Adjustment 
where,  of  seve- 
ral  different 
articles  insured 
together,  each 
arrives  sea- 
damaged. 


Sale  of  sound 
and  damaged 
goods  together 
when  forming 
part  of  same 
Dale  or  pack- 
age. 


as,  e.  g.  where  one  case  or  package  out  of  several  cases  or 
packages  of  the  same  description  of  gXH)ds  is  burnt,  or  has  aU 
its  contents  washed  clean  out  of  it,  or  goes  in  bulk  to  the 
bottom  of  the  sea,  the  underwriters  will  have  to  pay  the  same 
proportion  of  the  value  in  the  policy,  which  the  goods  kut 
bear  to  the  whole  goods  of  the  same  description  compraed 
in  the  valuation  ;  in  other  words,  *the  exact  amount  lost  nuHi 
be  paid  for  at  its  value  in  the  policy.  (/) 

When  such  total  loss  of  part,  and  also  a  particular  avenge 
loss,  both  occur  on  the  same  interest,  as,  for  instance,  if  of 
twenty  hogsheads  of  sugar  ten  be  totally  washed  out,  and 
ten  damaged  by  sea  water,  the  most  correct  practice  is  to 
adjust  them  separately  ;  but  this  is  not  absolutely  neceesaiyi 
as,  whether  they  are  involved  together  or  separated,  tbenaak 
is  precisely  the  same,  {g) 

But  where  several  articles  are  insured  together  in  the  same 
policy,  and  each  suffers  a  particular  average  loss  bj  sea 
damage,  the  loss  must  be  adjusted  separately  on  each,  evai 
though  the  clause  ^^  to  pay  average  on  each  species  as  if  9^ 
raiely  iiisured^^  be  not  inserted  in  the  policy  :  for  otherwiHip 
the  underwriter  would  be  involved  in  the  rise  and  fall  of  tk 
markets,  except  in  the  very  improbable  case  when  the  stall 
of  the  markets  at  the  port  of  arrival  is  alike  €U  io  dH^ 
articles^  i.  c.  when  all  the  articles,  had  they  arrived  SooaJj^j 
would  have  realized  in  the  port  of  arrival  exactly  the  iK0i 
percentage  of  proGt  and  loss  upon  their  first  cost,  or  lal^ 
ation  in  the  policy.  (A)  ^ 

When  out  of  whole  packages  or  bales  of  mam 
goods  only  a  few  articles  or  pieces  in  each  arrive  sea-dj 
it  is  a  frequent  practice  to  sell  the  sound  and  damaged 
together  at  the  same  auction  :  the  practice  does  not  8| 
objectionable ;  but  it  must  be  carefully  borne  in  mind, 
in  adjusting  the  average  on  such  a  sale  the  diminished 


(/)  Stevens  on  Average,  150.  4th  ed. 
Beneck6,  Pr.  of  Indem.  150. 

(g)  Beneck^,  Pr.  of  Indem.  439.  Stev- 
ens on  Average,  151,  152,  5th  ed.  who 
give  the  proof. 

(A)  This  is  most  ingeniously  and  incon- 
testably  proved  both  by  Mr.  Beneck^  and 


by  Mr.  Stevens ;  by  the  foimer 
cally,  and  by  the  latter  uinhat^f'^* 
proof,  however,  in  its  detail}  »  •• ' 
for  in.«?ertion  here,  and  the  resdem* 
fore,  referred  to  Beneck^,  Pr.  rfJ" 
441  note  t*  and  Stevens  oo  Avotf^' 
155,  5th  ed. 


>  See  Ocean  Lm.  Co.  v.  Carrington,  3  Coon.  397. 
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the  sound  part  of  the  package  may  sell,  owing  to  the  Adjastment  of 
i  being  broken^  is  not  a  loss  for  which  the  under-  ^'^i  li^Si 
liable :  for,  as  Mr.  Stevens  observes,  '<  he  is  ac-  Underwriter ~^ 
»  only  for  the  actual  damage  done  to  the  thing  uxsowlngto 
and  engages  to  guarantee  the  assured  against  the  ^jd^^^KSmS!* 
ToUon  of  sea  damage^  but  not  against  the  consequen-  *  973 
ts."  (0 

wever,  sales  by  auction  of  the  damaged  goods  are 
to  mainly  with  the  view  of  comparing  the  sound  and  * 

I  values,  so  as  to  ascertain  the  amount  of  indemnity  ^?*  chmi»e» 

"'of  damased 

le  underwriter  has  to  pay ;  and  as  the  charges  of  sales  to  be  add- 
68  need  not  have  been  incurred  if  the  goods  had  not  payable  by  the 
ired,  they  are  to  be  borne  by  the  underwriter,  though  "'^<^«^"*^- 
irt,  nor  a  direct  consequence,  of  the  sea  damage ; 
gly  these  extra  charges  (consisting  mainly  of  broker- 
oioney,  commission  to  the  agent  of  the  underwriters, 
added  separately  to  the  amount  of  the  loss,  after  its 
;  has  been  ascertained,  and  then  the  whole  is  appor- 
a  the  underwriters  in  the  usual  way.  (j)  ^  Where,  in 
1  on  a  polipy,  the  jury  had  found  a  verdict  for  an 
loss,  the  court  would  not  grant  a  new  trial,  on  the 
that  it  should  have  been  left  to  the  jury  to  determine 
these  extra  charges  of  the  damaged  sales  should  be 
f  the  underwriter  or  not ;  as  that  point  was  in  the 
o  of  the  arbitrator  by  whom  the  amount  of  the  loss 
icted  to  be  ascertained,  (k) 

rally  speaking,  a  particular  average  loss  on  goods  is 
i  at  the  port  of  destination,  and,  in  such  case,  the 
ent  ouirht  always  to  be  conducted  in  the  manner  above  Sea  damage  on 
o :  if,  however,  a  ship,  m  the  course  of  her  voyage,  is  ahjp^s  port  of 
to  run  for  a  port  of  distress,  to  repair,  and  the  cargo  ed  aTi  aaivage 
scessarily  unloaded  for  that  purpose,  it  is  discovered  *°"- 
!  whole,  or  part  .of  it,  is  so  damaged  that  it  would 
f  be  wholly  spoiled  if  reloaded  and  sent  on,  and 


■i  OB  Avenge,  155-158, 5th       {k)  Hudaon  v,  MarjoribankB,  7  Moore, 
dBi,  Pr.  of  Indem.  437,  438.  463.    S.  C.  but  not  S.  P.  1  Biogh.  380. 

CM  on  Average,  148- 150, 5th 
tkk,  Pr.  of  Indem.  436, 437. 


1  Moir  V.  United  Int.  Ca  1  Cdnes,  54. 
20* 
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Adjostmem  of   therefore,  to  prevent  further  deterioration,  it  is  sold  on  the 
rage  on^gooda.    spot  for  the  benefit  of  all  concerned,  in  such  ease  the  claim 

raust  be  adjusted  as  a  salvage  loss  —  that  is,  the  underwriter 
974  *       pays  the  difference  between  the  prime  cost,  or  insured  ^valoe 

of  the  goods,  and  the  net  proceeds  of  the  damaged  sales,  i.& 

their  market  price  after  deducting  all  expenses,  including 

freight,  where  any  is  due.  (/)  ^ 
Adjurtment  on       If  the  assured,  in  order  to  take  the  benefit  of  a  faToraUe 

goodtf  at  an  in> 

termedfate  port,  market,  or  for  other  reasons,  chooses  to  put  an  end  to  tberiik 

by  voluntarily  receiving  his  goods  at  any  port  short  of  tbck 
destination,  Mr«  Phillips  thinks  that  the  loss  the  goods  mi^ 
have  incurred  by  sea^lamage  should  be  adjusted  in  the  usoil 
way.  (m) 

Adjustment  on        In  treating  of  the  common  memorandum,  we  have  already 

goods  arriving  ^  .°  .ii  ir  •ii 

sea  damaged  had  occasion  to  considcr  the  mode  of  computing  the  degree 
oent.%nSer  the  of  loss  by  sca-damagc  on  memorandum  articles,  so  as  to uacO' 
^'^^"^onndum,    ^^^^  whether  it  amounts  to  5  per  cent, ;  it  is  perhaps  bardlj 

necessary  to  add,  that,  in  order  to  make  the  underwriter  lisbb 

under  this  clause  it  is  not  necessary  that  the  direct  loss  M* 

tained  by  the  merchant  should  amount  to  5  per  cent,  tm  Ha 

prime  cost  or  the  sum  insured^  but  only  on  the  gross  procaistf 

the  sound  sales,  (n) 

Adjustment  Generally  speaking,  as  we  have  seen  in  case  of  sea-dam^t 

iavRDd^^m   ^^  goods  under  a  valued  policy,  the  valuation  is  the  solebiii 

not  on  board  at  of  adjustment,  t.  e.  the  underwriters  arc  to  pay  the  samepc^ 

time  of  loss.  "^  t  j 

centage  on  the  valuation  in  the  policy,  as  the  rate  of  depn* 
ciation  amounts  to  on  the  sound  sales  ;  and  this  is  so  whet* 
ever,  at  the  time  of  loss,  the  full  cargo  was  on  board  to  wM 
the  valuation  was  intended  to  apply:  where,  howeveft  oi(f 
a  part  of  the  full  intended  cargo  is  on  board  at  the  tiitf 
of  loss,  and  such  part  is  totally  lost  with  the  ship,  thendK 
adjustment  on  valued  policies  is,  that  the  underwriters  fVj 
the  same  proportion  of  the  valuation  in  the  policyi  tf 
goods  lost  bear  to  the  whole  intended  cargo ;  in  open 

{I)  Stevens  on  Average,  81.    Appen-        (n)  Mr.  Phillips  seems  to  dooM  i 

dbt  ii.  263 -265.    Benec>k^,  Pr.  of  Indem.  (vol.  ii.  p.  501):  but  it  appwt  *] 

444.    2  Phillips,  Ins.  222.     Story's  ed.  of  quite  unquestionable,  and  ii 

Abbott  on  Shipping,  329,  note.  English  pnictioe. 

(m)  2  Phillips  on  Ins.  222. 


>  See  Suydam  v.  Marine  Ins.  Co.  2  Jobn.  143. 
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ay  the  proved  value  of  the  goods  (o)  ;  the  rule  would  Adjostment  of 

same,  muiaiis  muiandiSj  if  such  part,  after  being  ship-  rage  on  goodt. 

rrived  sea-damaged. 

le  following  case  shows  the  rule  of  adjustment  on  a       *975 

Ming'  policy :  —  An  insurance  was  effected  for  twelve  ^  conS^*  ^ 

ts  **  on  goods  "  on  board  thirty  barges  plying  backwards  pt^cy. 

MTwards  between  London  and  Birmingham  for  12,000/., 

merest  might  appear  thereafter ; "  a  particular  average 

Mving  been  sustained  by  the  sinking  of  one  of  these 

s,  full  of  goods,  within  the  year,  it  was  held  that  the 

'Writers  were  bound  to  pay  that  proportion  of  such  loss, 

fiOOL  bore  to  the  whole  value  of  goods  at  risk  on  board 

e  barges,  at  the  time  of  loss,  and  not  that  proportion 

I    12,000/.   might  bear  to  the  whole  amount  carried 

g  the  year,  (p) 

60.  While  the  underwriter  on  goods  (as  is  now  the  Propowd  mode 
iable  practice)  insures  only  their  prime  cost  at  the  port  go<lds"«o  aMo* 
iding,  the  sole  mode  of  adjustment  that  can  be  adopted  ^"JJ!hanTa*** 
t  which  is  founded  on  a  comparison  of  the  eross  pro-  complete  in- 

demoity  againsl 

\  of  the  sound  and  damaged  sales.     But  although,  as  particular  ave- 

at  the  assured  and  the  underwriter^  this  is  an  equitable  "^ 

s  of  adjustment,  it  is  obvious  that  it  by  no  means  affords 

rfiect  indemnity  to  the  assured   as  a  mercantile  man. 

ed,  as  we  have  already  seen,  it  does  not  profess  to  do  so ; 

sject  being  not  to  put  the  assured  in  the  same  condition 

Mgh  his  goods  had  come  undamaged  to  a  saving  market, 

Kdely  to  place  him  in  the  same  condition  he  was  in  at 

Msgioning  of  the  risk,  (jq) 

bat  which  the  assured  loses  by  the  depreciation  of  his 

Is  at  the  port  of  destination,  is  an  aliquot  part  of  their 

id  price  ihere^  which  market  price  is  made  up —  1.  of 

*  prime  cost ;  2.  of  freight,  duty,  and  landing  charges ; 

rofit  or  loss.     That  which  the  underwriter  pays,  is  the 

)  aliquot  pari  of  the  prime  cost  alone  ;  hence  it  is  manifest 

all  loss  incurred  by  items  2.  and  3.  must  fall  on  the 

red  alone. 

eoce,  it  has  been- suggested  by  Lord  EUenborough,  that 


9.  Ganlaini  5  B.  dc  Ad.        {q)  Stevens  on  Average,  06,  ^  ed. 

Beneck^,  Fr.  of  Indem.  1-23. 
Growlej  9.  CoteB,  3  B.  4  Ad. 


960  ADJUSTMBKT  OF  PABTIOULAR  AYXBAGB. 

Adjustment  of   the  assured,  who  desires  a  full  indemnity,  in  the  case  sap- 
rage  oa  goods,    posed,  ^should  either  value  his  goods  in  the  policy  at  their 
Mode  proposed  expected  market  price  in  the  port  of  destination,  including 
twfongfa.      '    freight,  &c.,  and  expected  profit,  or  else,  ^^  in  an  open  policy, 
976  *      stipulate  that,  in  case  of  loss,  it  shall  be  estimated  according 
to  the  value  "  (t.  e.  market  price)  ''  of  the  goods  at  the  port 
of  delivery."  (r) 

An  objection  has  been  made  to  this  mode  of  insurance  bj 
Mr.  Stevens,  on  the  ground  that  the  assured  would  thus  be 
paying  a  premium  on  the  whole  amount  of  freight,  duties, 
and  expected  profit,  in  order  to  insure  against  the  contiogeot 
loss  of  part.  (5) 

The  answer  to  this  objection  is,  that  provision  may  be 
made  for  a  return  of  premium,  in  cases  either  of  total  kMS 
where  no  freight  is  payable,  or  in  which  the  loss  on  profit 
does  not  exceed  a  certain  percentage,  {t) 
g^iiraBofBlr.        And  to  this  end  it  has  been  proposed  that  the  difiereoi 
subjects  of  insurance  should  be   valued  separately  in  tbe 
policy.     Thus,  supposing  a  party  desirous  of  insuring  goodi 
whose  prime  cost  is  2000/.,  upon  which  the  freight  will  be 
about  300/.,  the  duty  and  landing  charges  100/.,  expected 
profit  3000/.,  then  such  goods  should  be  insured  for  STOQlf 
and  the  meaning  of  the  parties  explained  by  the  followi^f 
clause  :—"  Of  these  2700/.,  2000/.  are  on  the  goods,  30* 
on  the  freight,  100/.  on  the  duties  and  landing  charges,  ai' 
300/.  on  the  expected  profits  at  the  port  of  destination."  (i^ 
In  an  open  policy  the  intention  of  the  parties  may  beth0 
expressed  :  —  "  Valued  at  so  much  as  the  gross  procecdirf 
the  goods  will  amount  to  at  the  port  of  discharge."  (9) 

This  mode  of  insuring  goods  seems  well  deserving  of  th 
attention  of  the  merchant  who  wishes  to  obtain  fuUiode!*: 
nity  in  cases  of  particular  average  loss,  {to) 

One  principal  reason  why  the  merchant  fails  to  receifelj 
complete  indemnity  from  the  usual  mode  of  adjustment  1 
977*       ♦because,  as  we  have  seen,  the  freight  he  has  to  pay  00 
goods,  if  they  arrive  in  bulk,  is  exactly  the  same,  hot 
great  may  be  their  depreciation  in  value. 

(r)  Usher  v.  Noble,  12  Easi,  639.  by  a  series  of  very  ingenioos 

(j)  Stevens  on  Average  129,  5lh  ed.  in  Beneck6,  Pr.  of  Indem.  37-43. 

(0  Beneck*,  Pr.  of  Indem.  9.  Chancellor  Kent  appruvesof  ^ 

(le)  Ibid.  25-29.  thus  suggested,  as  the  best  me* 

(r)  Ib.d.  7  and  a  adjusUnenL    Conun.  ?oi.  iii.  p.33^< 

(ficr)  See  the  whole  subject  mostrated  1844. 
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if  goods  arrive  at  a  saving  port  (that  is,  one  where  Adjustment  of 
B  proceeds  are  sufficient  to  cover  their  prime  cost  ngeoa goodi. 
penses)  damaged  one  half  in  vahie,  but  undiminish-  By  makioff  the 
k,  then  the  merchant  has  to  pay  the  shipowner /t^//  n^ht  wyas 
he  underwriter  pays  the  merchant  half  the  prime  costy  damaST*"^  ^'^ 
roods  actually  sell  for  an  amount  equal  to  half  the 
St  and  half  the  freight ;  the  merchant,  therefore,  re- 
s  whole  of  the  prime  cost,  but  only  half  the  freight ; 
consequently  to  the  extent  of  the  other  half,  which 
^n  obliged  to  pay.  ^ 

f  half  the  goods,  instead  of  being  damaged^  had  been 
isiroyedy  so  that  they  had  never  arrived  in  bulk  at  all, 
hant  would  have  had  to  pay  no  freight  on  the  half  so 

his  indemnity  would  have  been  complete. 
in  the  same  way,  if  the  freight  were  in  every  case 
ed  in  exact  proportion  to  the  diminished  value  of  the 
e.  if  it  were  an  ad  valor em^  instead  of  a  fixed,  charge, 
mnity  of  the  merchant,  as  far  as  concerns  freight, 
a  every  case,  be  complete. 

5,  it  has  been  proposed  that  the  shipowner  should, 
ar  goods  arrive  sea-damaged,  thus  diminish  his  claim 
he  merchant  for  freight,  and  protect  himself  against 

thus  arising  from  reduction  in  the  quality  of  the 
ast  as  he  now  does  from  loss  by  reduction  in  their 
,  viz.  by  demanding  the  freight  thus  lost  from  the 
iter  on  freight,  (z) 

ivottldy  undoubtedly,  be  an  equitable  arrangement, 
mode  of  insuring  on  the  expected  gross  proceeds 
to  be  both  easier  in  its  practical  application,  and  also 
ie  a  more  complete  indemnity  in  every  conceivable 


2.  Adjustment  of  Particular  Average  loss  on  Ship.  *  9'^ 

Having  seen  elsewhere  for  what  partial  losses  and  Adjustment  of 

particular  avo* 

Dieots  the  underwriter  on   ship  is  liable  under  the  rage  on  ship, 
t  remains  now  only  to  consider  in  what  mode  such 
e  adiusted. 

•ati  cm  Avenge,  131,  Sih  ed.    calculation  illuatrating  tbe  anomalona  op- 
(  Comm.  Diet  Art.  Marine    eration  of  the  present  rule. 
^  ed  1837,  where  there  is  a 
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AdjiMtment  of  The  soIe  basis  on  which  all  particular  average  losses  on  the 
rage  oa  ship,  ship  are  adjusted  is,  as  in  the  case  of  goods,  under  valued 
Basis  of  adjust  policies,  the  value  in  the  policy,  unless  manifestly  fraudulent, 

meat  OD  ship  ■  •       /   \  i         i  i***^«*ii 

aameason  OT  grossly  excessive  (y)  :  and  under  open  policies  it  is,  m  all 
*'***^  cases  the  value  of  the  ship  at  the  outset  of  the  risk,  i,  e,  what 

she  is  worth  to  her  otaner  at  the  port  where  the  voyage  am' 
mencesj  including'  all  her  stores,  outfit,  and  money  advanced  for 
seamen's  wages,  the  whole  covered  with  the  premium  mid  cods 
of  the  insurance,  (z) 

Where  a  ship  is  valued  at  different  sums  in  two  differeot 
policies,  we  have  seen  that  the  assured  on  one  policy  is  not 
limited  as  to  the  amount  which  he  may  recover  in  cases  of 
total  loss  by  the  valuation  in  the  other  (a)  ;  and  the  same 
rule  has  been  adopted  in  the  United  States  with  regard  to  tbe 
adjustment  of  a  particular  average  loss  on  ship,  (b) 
Bole  of  adjust-       The  rule,  therefore,  for  adjusting  a  particular  average  losi 
on  the  ship,  is  very  simple,  viz.  that  in  open  policies,  the 
underwriter  pays  the  same  aliquot  part  of  the  sum  be  has 
agreed  to  insure,  as  the  damage,  or  the  expense  of  repairiog 
it,  is  of  the  ship's  value  at  the  commencement  of  the  risk ;  in 
valued  policies  he  pays  the  same  proportion  of  the  valuatioa 
in  the  policy,  (c)     Thus,  suppose  in  an  open  policy  an  under- 
writer has  insured  1000/.  on  a  ship,  the  insurable  worth  of 
979*      *which  is  proved  to  have  been  200/.  at  the  outset  of  tberisli 
but  whose  value  is  reduced  by  the  wear  and  tear  of  lh» 
voyage,  &c.,  to  only  1500/.  at  the  time  of  loss,  then  if  • 
particular  average  loss  takes  place  amounting  to  500^,  tf 
that  sum  is  one;  fourth  of  2000/.,  the  ship's  insurable  vah 
at  the  outset,  the  underwriter  pays  the  same  proportionahb 
amount,  or  one  fourth  of  1000/.  the  sum  he  has  insured,  V8> 
250/.  {d) 

The  principal  difficulty,  therefore,  in  adjusting  a  particultf^ 
average  loss  on  ship,  consists  not  in  the  rule  of  apportioi 
but  in  ascertaining  and  fixing  the  amount  of  damage. 

(y)  Shawr.Fellon,2Ea8t,  109.    Haigh  {b)  t  Murray  v.  Ins.  Goinp.  of 

V.  De  la  Cour,  3  Campb.  319.  sylvania,  2  Wash.  C  C.  Rep.  1S6. 

(«)  Stevens  on  Average,  190,  5lh  ed  (c)    Beneck6,  Pr.  of  lodem.  4ft.  • 

Beneck«,  Pr.  of  Indem.   133.    2  Phillips  Phillifis  on  Ins.  207. 

on  Ins.  207.  {d)  This  shows  the  policy  of 

(fl)  Bousfield  r.  Barnes,  4  Campb.  228.  ships,  as  neariy  as  may  be,  to  llwf> 

AJUer^  where  the  valuation  in  both  poli-  value,  for  the  purposes  of  iodemiuty* 
cies  is  the  same.    Irving  p.  Richardson,  1 
M.  &  fiob.  153. 
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If  the  damage  done  to  the  ship  has  .not  heen  repaired,  the  Adjustment  of 
ily  mode  of  ascertaining  its  amount  is  by  the  estimate  of  £!ge«i8h!]^. 
irveyoTS.     Where,  however,  the  damage  has  been  repaired,  RinTof^ieduc^ 
le  established  mode  of  estimating  its  amount  is  to  deduct  ne^w^fOTold. 
le  third  from  the  whole  expense  both  of  labor  and  materials 
hich  the  repairs  have  costj  and  to  assess  the  damage  ai  the 
^nuuning-  ttco  thirds.     This  is   termed  deducting  one  third 
ewfor  old,  and  it  is  done  on  the  principle  that,  unless  where 
ie  ship  is  quite  new,  the  substitution  of  new  for  old  materials 
I  a  benefit  to  the  shipowner,  who  gets  the  ship  the  better  for 
le  repairs  by  the  substitution  of  new  work  for  old,  and  would 
msequently  be  a  gainer  if  the  whole  expense  of  labor  and 
(pairs  were  regarded  as  so  much  pure  loss  to  him  :  to  avoid 
scussion  in  each  particular  case,  the  amount  of  deduction  is 
Ked  at  one  third,  (e) 

It  is  obvious,  that  if  the  ship  be  quite  new,  the  reason  for  LimitatioiiB  on 
te  rule  would  fail,  and  the  rule  itself  consequently  would  deductL^oSo 
3t  apply  :  accordingly,  if  it  can  be  shown  that  this  is  the  J^JJ^"*^  ^ 
ise,  the  deduction  of  one  third  new  for  old  will  not  be 
mde.  (/) 

The  question  is,  when  the  ship  is  so  far  to  be  regarded  as  i-  The  dedno- 
m  new  ship,  that  the  deduction  shall  not  be  made  :  in  this  where  the  ship 
Mintry  the  general  rule  is  that  a  ship  is  to  be  so  regarded  ^^^r^misx 
nly  while  she  is  on  her  first  voyage;  but  when  she  shall  be  jj^^'*  •***?'■ 
ODsidered  to  be  on  h^i  first  voyage,  is  in  itself  a  question  that      •  939 
■0  given  rise  to  much  controversy,  and  can  hardly  yet,  per- 
Bps,  be  considered  as  settled,  as  the  following  cases  will  show. 
k.  ahip,  which  had  never  been  at  sea  before,  was  insured  on  a  Fenwick  v. 
Qjage  "  from  Bristol  to  New  York,  during  her  slay  there,  3  Car.  &  P. 
■d  back  to  the  port  of  discharge ;  "  the  charter-party  stipu-  u  8. 
Med  that  the  ship,  after  sailing  outwards,  was  '<  to  return  to 
^QBdoo,  Liverpool,  or  Bristol,  &c.,  and  so  end  her  intended 
'*     The  ship  arrived  at  New  York  in  safety,  but  on  her 
j^  homeward  from  New  York  to  Liverpool  got  upon  a 
^Q^  and  was  obliged  to  be  repaired  :  the  assured  on  ship 
^Wog  claimed  a  particular  average  loss  for  these  repairs,  the 

(•)  Di  CoHa  V.  Neweohani,  2  T.  Rep.  &,  P.  324.    Stevens  on  Average,  172.  &h 

r"     ftoiagdestre  v.  Royal  Exch.  Am.  ed.     Beneck«,  Pr.  of  Indem.  497.     2 

RysA  %L  Moody,  378.     Per  Lord  Phillipa,  19a 

m  Fenwick  v.  Bobinson,  3  C.       (/)  Stevens  oa  Average,  172.  Sih  ed. 
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Adjostmcntof  sole  question  at  the  trial  was  whether  the  ship,  having  been 
rage  oa  ship,  quite  new  when  she  sailed  from  Bristol,  was  on  her  first 
voyage  or  on  her  second  when  the  loss  took  place,  so  as  to  be 
within  the  rule  for  deducting  one  third  new  for  old  :  in  other 
words,  the  question  was,  whether  the  passage  back  from  Nod 
York  to  England  waSj  under  the  circumstances,  to  be  consid- 
ered as  a  second  voyage  or  only  as  part  of  the  first. 

The  evidence  of  the  brokers  and  underwriters  as  to  this 
point  was  extremely  contradictory  :  those  called  as  witnesses 
for  the  plaintiff  sn\d  that  the  passage  out  from  England  to  New 
York,  and  home  from  New  York  to  England  made  only  one 
voyage  :  of  those  called  for  the  defendant,  on  the  other  hand, 
some  said  that  a  vessel  had  made  her  first  voyage  whenever 
she  had  earned  or  put  herself  in  a  condition  to  earn  freight; 
others  that  a  passage  from  port  to  port  was  a  first  voyage 
within  the  meaning  of  the  rule ;  and  all  seemed  to  agree  tint 
neither  the  policy  nor  the  charter-party  were,  in  practice,  i 
criterion  for  determining  the  point. 
Lorf  Tenterdcn       In  this  State  of  the  evidence,  Lord  Tenterden  suggested 
thlftiheihXier.  ^^  ^^e  jury  that  the  charter-party  and  policy  might  fairly  be 
P^^P?^y  taken  into  consideration  for  the  sake  of  ascertaining  whether 
into  cooaidera-    the  voyage  out  and  home  was  all  one  adventure,  as,  upsB 

the  face  of  those  instruments,  his  lordship  said,  it  appeared  is 
931  ♦       ♦be:  the  jury  found  for  the  plaintiff,  saying  that  tbeyoofr 
sidered  it  as  all  one  voyage,  (g) 
Pirie  r.  Steele,        In  the  next  case,  a  new  ship  was  chartered  for  a  vopf 
49 ;  8  c.  &  P.    from  London  to  Port  Jackson  and  Van  Diemen's  Land  vii 

convicts,  freight  to  be  paid  on  her  arrival  there  ;  and  byii 
ship^s  articles  it  appeared  that  she  was  bound  on  a  wy^ 
from  England  to  Van  Diemen's  Land   Australia,  or  s^^ 
other  (sic)  port  in  India,  till  her  arrival  in  England, 
ship  completed   her   outward  voyage,  but  being  unable 
procure  homeward  freight  from  Van  Diemen's  Land, 
went  in  ballast   to  Madras,  and  there  took  in  freight 
England,  as  was  proved  to  be  customary  for  ships  so 
tered.     In  the  homeward  passage  from  Madras  to  £i 
she  sustained  the  injury  for  which  the   present  action 
brought,  on  a  time  policy  for  a  year,  effe;;ted  after  she 

(^)  Fenwick  v.  Eobinsoo,  Danson  &  Lloyd,  8.    S.  C.  3  Cair.  &  P-  333. 
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lemen's  Land,  and  under  which  she  was  sailing  at  the  Adjattmcnt  of 
loss :  the  question  was,  whether,  at  the  time  of  loss,  nge  oo  •tup. 
I  on  her  first  voyage. 

evidence,  as  in  the  former  action,  was  very  contra- 
;  the  witnesses  for  the  plaintiff  stating  that  a  voyage 
the  voyage  out  and  home,  whether  long  or  short :  that 
'age  out  is  only  a  passage^  and  it  is  not  a  voyage  till 
ip  comes  back.  The  witnesses  for  the  defendant, 
they  disagreed  in  other  points,  all  seemed  to  coincide 
that  on  the  earning  of  freight  the  first  voyage  was  at 
L  The  jury,  however,  without  hearing  counsel  in 
expressed  themselves  satisfied  that  the  rule  allowing 
iction  of  one  third  did  not  apply  under  the  circum- 
I,  and  found  for  the  plaintiff,  i.  e.  they  held  that  the 
t  the  time  of  the  loss,  was  to  be  regarded  as  on  her 

rv^'  (*) 

1  Abinger,  before  whom  the  case  was  tried,  said  that  Lord  Abinger 
lid  not  subscribe  to  the  doctrine  of  the  policy  deter-  policy  could 

,  *L^  -,^:.,#    /;\  n<>t  determine 

;  the  point,  (l)  ^he  point,  mnd 

its  beins:  stated,  in  this  case,  that  the  Marine  Insurance  that  the  mort 

^  '  '  ,  t^ensible  rule  • 

f  deduct  no  thirds  unless  the  ship  is  eighteen  months  was,  not  to  de- 
ord  Abinger  said.  That  is  a  very  sensible  rule,  and  til  the  ship  was 
norc  certain  than  the  rule  of  the  first  voyage,  which  ^  "^Soo"** 
B  either  very  long  or  very  short,  {j  ) 
I  case  tried  before   Mr.   J.  Bayley,  on  the  northern  Thompwn  v, 

.  ,.  «.         J    .      TA    I,.       r  Hunter,  2  M. 

,  where  a  policy  was  effected  tn  Dublin  tor  a  voyage  Hob.  5. 
ibe  Hamber  to  the  Baltic  and  back,  and  where  a 
)e  was  relied  upon  by  the  assured,  as  prevailing  on  the 
er,  that  all  ships  were  to  be  considered  new  ships,  so 
exclude  the  underwriter  from  the  deduction,  if  they 
mi  cmly  built  twelve  months^  his  lordship  held,  that  the 
p  being  an  Irish  one,  the  practice  on  the  Humber  could 
set  up  to  counteract  the  general  rule.  (A;) 


decisions  are  not  satisfactory  ;  nor  is  it,  perhaps,  Remaria  on 

thcfie  deciflionfl 

le  to  derive  from  them  any  general  rule ;  though,  upon 
bofey  the  weight  of  authority  seems  in  favor  of  the 

»  *  Sleefe,  2  Mood.  &  Rob.  49.    &  Rob.  51,  where  it  is  stated  that  « the 
■ore  faHj  reported,)  8  C.  &  P.    plaintiff  recovered  the  full  amount  of  his 

loss,"  which  must  clearly  be  erroneous, 
.  dt  P.  204.  and  must  mean  **  the  amount  minus  do- 

/.  liP.  208.  ductionofone  third  new  for  old." 

jBpaon  V.  Hunter,  cited  2  Mood. 

•L.  n.  21 
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Adjuitinent  of    position  that,  except  under  very  special  circumstances,  a  new 

^g«Mi riifp.^-    ship  is  to  be  considered  on  her  first  voyage,  so  as  to  exclude 

the  underwriter  from  deducting  thirds,  if  the  loss  takes  place 
at  any  part  of  an  integral  voyage  out  and  home,  whether  oo 
the  outward  or  homeward  passage,  the  entirety  of  the  voyage 

Suggested  rule,  to  be  determined  from  all  the  facts  of  the  case,  and  not  froia 
the  charter-party  or  policy  alone :  in  fact,  as  it  viras  pat  bj 
Sir  Frederick  Pollock,  in  the  course  of  his  argument  in  Pirie 
V.  Steele,  the  first  voyage  lasts  from  the  first  time  thataduf 
leaves  tier  port  till  she  comes  back  to  it  again^  if  she  leavo  i 
cum  animo  revertendi.  (/)  ^ 

Where  loss  is         If  an  old  ship  have  been  newly  repaired  just  before  suSm 

chiefly  on  new  .  tf       i  ¥  «* 

materials  of  an  on  the  voyage  ou  which  the  loss  takes  place,  and  the  lose  aOi  | 

Q^  #        *exc/ti5f v€/^  on  the  new  materials,  the  same  rule  of  exduMi 
Poingdestre  V.    of  thirds  would  scem  to  apply  (m) ;  but  this  is  a  case  whkbeai 
Ammd^p**'      rarely,  if  ever,  occur  ;  and  it  has  been  decided  that  if  lb 
Ry.  4  Mood,     damage  only  fall  chiefly  on  the  repaired  part,  there  is  notlBBf 
to   exclude   the   underwriter   from    his   right   of  deducdV 
thirds,  (n) 
Where  ship,  by      If  the  ship,  after  being  repaired,  never  comes  into  tb 
underwriters,     hands  of  the  owner  again,  the  reason  for  the  rule  obvioailf 
SSrSlSf!?ti^  fails,  as  in  such  case  it  is  clear  that  he  can  never  derive  if 
<'^"^«'-  benefit  from  the  superior  value  of  the  new  over  the  oH 

materials. 
N*^^'°^l^*  Thus,  where  the  assured  was  prevented  from  regaifliy 

2T.  Rep.4S)7.  possession  of  his  ship  by  Xhe  fault  of  the  undertmienfB 
refusing  to  pay  a  bottomry  bond  for  repairs  incurred  bylM 
direction  and  at  their  expense,  by  reason  of  which  tbeilf. 
was  sold  to  satisfy  the  bond,  &c.,  it  was  held  that  they  ^ 
not  entitled  to  deduct  their  thirds,  "  Here,"  said  Jfr*  • 
Ashurst,  '^  as  the  plaintiff  never  has  been  put  into  free 
session  again  of  his  ship,  and  that  through  the  default  of  ■! 

4 

(/)  8  Carr.  &  P.  201.  (it)  Poingdestre  «.  Royal  Eiek. 

(«i)  See  Stevens  on  Average,  172.  Comp.  Ry.  dc  Mood.  318. 


1  Bat  in  the  United  States  the  English  rule,  distinguishing  between  aev  v| 
vessels,  has  not  been  adopted,  and  here  the  deduction  of  one  tbifd  new  (or  otfj 
been  made,  whether  the  vessel  be  new  or  old ;  on  her  first  or  any  subseqoeol^ 
3  Kent,  (5th  ed.)  339,  and  note;  Dunham  v.  Com.  Ins.  Co.  11  John.  315; 
U.  S.  Ins.  Co.  11  Pick.  90 ;  Orrok  v.  Commonwealth  Ins.  Co.  31  Piok.  4S^ 
Nickels  p.  Maine  Fire  &  Mar.  Ins.  Co.  11  Mass.  2d3. 


ADJUSmSNT  Of  PABTICtJLAR  AYERAGH.  967 

srwriters,  he  cannot  be  said  to  have  any  benefit  from  AdjoMiMot  of 
repairs,  and  is  not,  therefore,  bound  to  make  this  allow-  rageonai^p!^ 

^»'(o)  

at  where  the  failure  to  regain  possession  of  the  ship  arises  -^^Ut^r  wliero 
I  the  default  of  the  assured  himself,  the  case  has  been  the  fault  of  the 
^  in  the  United  States,  not  to  come  within  the  exception.  •'"P*^^"^'*^' 
iBi  where  the  owners  of  a  ship,  bottomried  for  the  expense 
"epairs  incurred  on  their  account,  permitted  her,  after  her 
m  to  the  home  port,  to  be  sold  under  judicial  process  on 
bottomry  bond,  owing  to  their  neglect  to  discharge  such 
ij  it  was  held  by  Mr.  J.  Story  that  the  underwriters  were 
led  to  the  deduction  of  one  third  new  for  old,  they  having 
s  no  met  to  prevent  the  free  possession  of  the  ship  by  the 

not,  however,  every  part  of  the  ship's  furniture  and  No  thinb  da- 


Mrel  in  respect  of  which  thirds  are  to  be  deducted  :  thus,  anchon.^' 
Migh  the  cost  of  repairing  ironwork  generally  is  subject      *  984 
his  deduction,^  yet  that  of  replacing  anchors  is  not,  as 
lors  are  considered  not  to  lose  in  value  by  being  used,  {q) 
I  deduction  from  chain  cables  is  now  fixed  at  one  sixth,  (r)  c**"*  cabtet. 
th  regard  to  copper  sheathing  there  seems  no  generally  ^.        AeMVu 
blished   practice ;   Mr.  Benecke  and   Mr.  Stevens  both  ing. 
ition  with  approbation  a  rule  of  one  of  the  insurance  asso- 
ioos,  by  which  no  deduction  on  copper  sheathing  is  made 
Ihe  fir^  year,'  one  fifth  in  the  second  year,  and  so  on, 
Inctiog  one  fifth  more  for  every  succeeding  year,  till  the 
■pletton  of  the  five  years ;  after  which  no  part  of  the  cop- 
ii  made  good.  (5) 

A  this  country  painting  is  allowed  in  the  average  when  the 
Bige  happens  on  the  outward  voyage,  and  the  ship  was 
riy  painted  before  sailing.  (/) 
kf  the  old  materials  thrown  aside  in  making  the  repairs  From  wtMt  the 

,  g.  ,  •        11        r  -Jill  one  third  is  de- 

always  of  some,  and  occasionally  of  considerable,  value,  ducted. 

I  Di  C«la  9.  Neweabam,  2  T.  Rep.        (r)  Stevens  on  Average,  173,  5tb  ed. 

(•)  Sleveos  on  Average,  172,  note  (1). 
\  t  Hompfaiejr  *.  Union  Int.  Comp.    Benecke,  Pr.  of  Indem.  4^ 
Bcp.  429.  (<)  Stevent,  ibid. 

Pr.  of  Indem.  4^ 


E^  dwinetioa  k  to  be  made  in  the  osm  of  a  new  iron  strep  for  a  dead  eye. 
k»f.  Oriealal  laa.  Co.  7  Pick.  299. 
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AdjiMtment  of 
particular  ave- 
rage on  ship. 


1.  From  the 
balance  that 
mains  aAer  de- 
ducting the 
value  of  the  old 
materials  from 
the  groM  ex- 
pense of  the  re- 
pain. 


2L  From  the  ex- 
pense of  both 
labor  and  ma- 
teriak. 

985* 

3.  Are  inciden- 
tal expenses 
added  to  the 
amount  from 
which  the  de- 
duction is  made. 

inter- 


it  is  important  to  ascertain  whether  the  proceeds  of  such  old 
materials  are  to  be  deducted  from  the  gross  expense  of  the 
repairs  before  or  ajler  deducting  the  one  third  new  for  okL 
It  has  been  decided  in  the  United  States,  that  the  true  nk 
is  to  apply  the  old  materials  towards  payment  of  the  new^  a$ 
far  as  they  will  go,  and  then  to  deduct  the  third  from  the 
balance,  (u)  ^  And  this  seems  the  correct  rule;  for,  as  Mr. 
Phillips  observes,  '^  as  far  as  the  proceeds  of  the  old  materiali 
will  go,  the  damaged  article  may  be  said  to  repair  itself;  that 
which  is  strictly  the  loss  —  the  ground  of  claim  —  is  the 
excess  of  the  expense  of  the  repairs  beyond  this  point,"  and, 
accordingly,  the  deduction  should  be  made  from  this  litter 
amount,  (v)  The  third  is  deducted  not  from  the  expense  of 
the  materials  alone,  but  from  that  of  the  labor  and  materiak 
conjointly,  (to^  ^ 

*In  America,  incidental  expenses,  such  as  dockage  aad 
wharfage,  are  added  to  the  sum  from  which  the  deductiooi 
made,  (.r) 

So,  where  part  of  the  expense  of  repairs  consisted  of  ihi 
marine  interest  on  a  bottomry  bond,  it  was  held  in  SupieiBl 
Court  of  Massachusetts,  that  this  was  as  subject  to  the  d^ 
duction  of  one  third,  as  the  rest  of  the  expenses,  and,  tber» 
fore,  must  be  added  to  the  sum  from  which  the  dedudioiii 
made.  (^) 


(«)  t  Byrnes  v  National  Ins.  Comp.  1 
Cowen,  265.  t  American  Ins.  Comp.  v. 
Center,  4  Wendell,  5. 

(p)  2  PhiliipH  Ins.  203,  204. 

{ip)  Benecke,  Pr.  of  ludem.  458. 

{x)  2f>liillipe,  Ins.  201. 

(y)  t  Orrok  r.  Commonwealth  Ins. 
Comp.  21  Pick.  456.  "  In  case  of  a  par- 
tial  loss,  where  money  is  taken  up  on 


bottomry,  the  underwriten  baw 
to  do  with  the  boltonuy  bond,  M 
simply  bound  to  pay  the  partisl  kt^l^ 
eluding  their  share  of  the  extrs  < 
of  obtaining  the  money  in  that  fliodr'* 
part  of  the  loasw"  (Per  Bfr.  J.  9^1^ 
t  Bradlie  v.  Maryland  Ins.  Oi»p>  It 
Peters,  (S.  C.)  405,  406.) 


1  Brooks  V.  Oriental  Ins.  Co.  7  Pick.  259;  Eager  v.  Atlas  Ins.  Ca  HVA< 
Dickey  r.  New  York  Ins.  Co.  4  Cowen,  222;   3  Kent,  (5th  ed.)  330.    Ses 
Eagle  Ins.  Co.  2  Metcalf,  144,  145  ;  Wallace  v.  Ohio  Ins.  Co.  4  Ohio,  2S4; 
Ohio  Ins.  Co.  5  Ohio,  306. 

*  The  customary  deduction  of  one  third  new  for  oM,  is  applicable  only  lotkei 
and  materials  employed  in  the  repairs,  and  to  the  new  articles  purchased 
those  which  are  lost  or  destroyed  ;  and  it  does  not  apply  to  other  incideoial* 
having  no  connection  with  the  repairs  or  new  articles  furnished,  and  fiom 
assured  can  possibly  derive  no  enhanced  benefit  or  value  beyond  his  Urn;  t^] 
steamboat  towage,  boat  hire,  dec.     Potter  v.  Ocean  Ins.  Co.  3  Sumner,  27, tf 
does  not  apply  to  the  expense  of  getting  afloat  a  submerged  or  stranded  •hip*  ^ 
V.  (J.  States  Ins.  Co.  11  Pick.  90. 
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Where  repairs  are  necessarily  done  to  a  ship  in  a  port  of  Adjiuuneni  of 
listress,  and,  as  will  frequently  be  the  case,  cost  more  there  regeoashipb 


Imn  if  done  in  the  home  port,  it  has  been  made  a  question  at  Extra  cost  of 
irhat  rate  they  should  be  paid  for  by  the  underwriters  on  ship,  ^^^^i^^ 
It  Ibat  of  the  port  of  distress,  —  or  the  home  port  (z)  :  the  JJSSS^uJJT 
fbnner  appears  unquestionably  to  be  the  true  rule  of  adjust- 
ment, as  the  necessity  of  repairing  the  ship  in  the  port  of 
distres,  which  occasioned  the  increased  expense,  was  an  im- 
mediate consequence  of  one  of  the  perils  insured  against ; 
■eeordingly  this  is  the  rule  adopted  in  practice  in  all  cases  of 

iry  repairs  at  a  foreign  port,  the  underwriter  being  of 

entitled  to  deduct  his  thirds,  (a) 


lo  one  case  in  the  United  States  where  full  repairs  might  Where  tenpo- 
have  been  made  abroad,  but  at  an  expense  much  greater  than  only  era 
they  would  have  cost  at  home,  and  the  master  chose  to  port. 
pvaoe  bis  voyage  with  temporary  repairs  merely,  the  cost  of 
neh  temporary  repairs,  and  also  of  the  subsequent  permanent 
rapair  rendered  necessary  after  the  ship's  arrival  in  her  home 
pott,  were  both  included  in  the  particular  average.  (6)  Even 
fcrmgh  the  underwriters  refuse  their  assent  to  the  repairs 
baing  done  in  a  particular  way,  yet  the  assured  may,  it  seems, 
P|ifooeed  to  such  repairs,  and,  if  necessary,  and  done  prop-  *  986 
hIj,  the  underwriters  will  be  liable,  (c) 

Where  goods  are  necessarily  sold  in  a  port  of  distress  to  ^^i^I^^IJj^ 
defray  the  cost  of  repairing  the  ship,  the  well-established  rule  sold  for  repair 
■^  that  if  the  ship  afterwards  reach  her  port  of  destination,  ra^.'^ 
Mte  merchant  will  be  entitled  to  receive  from  the  shipowner 
file  dear  value  for  which  the  goods  might  have  been  sold  at 
Plslittter  port  on  arrival,  {d) 

1^  It  has  also  been  decided  in  this  country  that  if  the  goods 
ibr  more  in  the  pwt  of  distress  than  they  would  have 
in  the  port  of  destination^  the  merchant  is  entitled  to 
Htoefit  by  the  difference,  and  to  receive  from  the  shipowner 
W^  higher  price,  (e) 
P*  "Mm  adjorting  a  particular  average  loss  on  ship  arising  from 

)  MigtM,  vol.  i  p.  94.  and  cafe  xz.  (c)  t  Walker  v.  Louisiana  Im.  Comp. 

9  Martin's  Rep.  N.  S.  276. 

Pr.  of  Indem.  490-461.  (lO  Alera  v.  Tobin,  Abbott  on  Sfaippmg, 

f.  Amer.  Ins.  Co.  7  Cowen,  327.  6th  ed.  ^  6th  Am.  ed.  372,  ^  and  the 

V  law  there  laid  down. 

tSpoohi  «r.  Orieatal  Int.  Comp.  7  (e)  Richardaon  v.  Noone,  8  B.  &  Aid. 

».  237. 
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ADJUSTMENT  OF  PA&TIOULAB  ATDUkGB. 


Adjustment  of 
particvlar  are- 
nige  on  fthip. 


Expense  of  re- 
pairs actually 
made  Ix'fore 
total  loss,  may 
be  rwK>vered 
cumulatively  as 
average, 


bat  nolthe 
timated  cost  of 
repairs  not  iu 
fact  made. 


987* 


Adjnstroent  of 
nartjal  loss  on 
neight,  profits, 
dco. 

Rule  of  adjust- 
ment as  to 
freight 


the  expense  of  repairs  thus  defrayed  by  a  sale  of  goods  in  a 
port  of  distress,  the  practice  in  the  United  States  is  to  deduct 
thirds  both  from  the  cost  of  the  repairs,  and  also  from  the 
difference  between  what  the  goods  sold  for  in  the  port  of 
distress,  and  that  which  they  would  have  sold  fc^  in  the  port 
of  destination.  (/) 

If  a  ship  have  been  actually  repaired  in  a  port  of  distrm, 
and  be  afterwards  totally  lost  before  arriving  at  her  port  of 
destination,  the  cost  of  such  repairs  may  be  recovered  cmmh 
latively  in  addition  to  the  total  loss,  either  qua  average,  or  ai 
money  laid  out  and  expended  in  laboring  for  the  safeguard 
and  recovery  of  the  ship  under  the  general  printed  clause  it 
the  policy  (g*)  :  but  this  rule  only  applies  to  repairs  aduttSf 
made ;  hence  where  a  ship  put  back  twice  in  distress,  and, 
on  the  first  occasion  was  actually  rC'Copperedf  but  on  tks 
second  occasion  was  only  surveyed,  but  not  repaired,  aodia 
the  course  of  the  survey  some  of  her  taalesj  kc.  were  neoei* 
sarily  removed,  in  order  to  exar.iine  her  timbers,  and 
^replaced,  but  sold,  with  the  rest  i)f  the  ship,  as  wreck,  it 
held  that  the  cost  of  the  re-coppering  might  be  recovered  ■ 
addition  to  a  total  loss,  but  not  the  estimated  expense  of  r^ 
cing  the  wales  (A) :  where  no  repairs  have  been  made,  no  [»► 
vious  partial  loss  by  sea  damage  can  be  recovered  from  tlv 
underwriter,  as  a  particular  average,  in  addition  to  a  aobi^ 
quent  total  loss,  (t) 

Art.  3.   Adjustment  of  Partial  Loss  on  Preightj  Profits^  ^t 

§  362.  The  rule  for  adjusting  a  partial  loss  on  freigiit > 
very  simple,  viz.  that,  where  the  sum  insured,  or  the  vatoali* 
in  the  policy,  is  less  than  the  value  of  the  interest  at  risk,  Ai^ 
underwriter  pays  the  same  proportional  part  of  the  loss, 
the  sum  insured,  or  the  valuation  in  the  policy,  is  of  the 
of  the  freight :  if  the  sum  insured,  or  the  valuation  in 
policy  equals  the  value  of  the  interest,  then  he  pays  the 
of  the  loss,  (j) 


(/)  t  Depau  V.  Ocean  Ins.  Comp.  5 
Cowen's  Rep.  63. 

(g)  Le  Cheminant  v.  Pearson,  4  Taunt. 
367.  \  See  Jumel  v.  Marine  Ins.  Co.  7 
John.  412.  y 


(A)  Stewart  r.  Steele,  5  Soott%  *| 
927. 
(0  Livie  V.  Jansen,  12  £ss^  64& 
(»  2  PhilUps  on  Ins.  213. 
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Freight  is  generally  insured  in  valued  policies,  and  when  Adjasiment  of^ 
is  is  so,  the  valuation  in  the  policy  is  the  sole  basis,  on  which  ^ght,  prafitt, 

•  calculate  the  amount  of  indemnity  the  underwriter  has  to  — : 

ly,  except  in  the  case  where  only  part  of  the  full  cargo  to  on"y  jwn  of  fun 
faich  the  valuation  was  intended  to  apply  is  on  board,  or  jjj^^^jd^ 
jDtracted  for  at  the  time  of  loss :  in  such  cases,  as  we  have  contracted  for 

at  tinae  of  ums. 

tready  seen,  the  underwriter  can  only  be  called  on  to  pay 
pon  such  proportion  oT  the  value  in  the  policy,  as  the  part  of 
le  cargo  on  board  or  contracted  for  at  the  time  of  loss  bears 
I  the  foil  intended  cargo.  (A;) 

In  open  policies  on  freight  the  loss  by  the  general  usage  Rule  of  adjntt- 
rLiloyd's  is  adjusted  upon  the  gross,  and  not  upon  the  net,  poUciet. 
poceeds  of  the  freight  at  the  port  of  destination ;  and  this 
Mige,  though  considered  inconsistent  with  sound  principle, 
m  been  sanctioned  and  acted  upon  by  the  Court  of  Common 
Pleas  (/) :  if,  in  an  open  policy  on  freight,  only  part  of  the      *  988 
nrgo  be  on  board  or  contracted  for  at  the  time  of  loss,  and  part^,^  fu/in- 
lis  part  be  totally  lost,  the  underwriters  can  only  be  called  ^^*^*'^ 
poo   to  pay  the  actual  amount  of  freight  on  the  goods 
etnally  lost,  together  with  premiums  and  costs  of  insur- 
■ee  (m) :  in  fact,  in  such  cases  the  underwriters,  whether  in 
valued  or  open  policy,  shall  adjust  as  for  a  total  loss  of  pari 
'f  the  freight :  paying  the  same  proportion  of  the  sums  for 
rliich  they  have  subscribed  the  policy,  as  the  freight  of  the 
joods  lost  bears  to  the  full  freight,  which  would  have  been 
■umed,  had  the  whole  intended  cargo  been  loaded,  and  all 
IRived. 
Where  only  freight  pro  raid  is  earned,  this  is  adjusted  in  Fnightpn 
United  States  as  a  salvage  loss,  t.  e.  the  underwriter  pays  ''^'^ 
difierence  between  the  pro  raid  and  the  full  freight,  (n) 
Where,  as  is  frequently  the  case  in  the  United  States,  it  is  Adjusanem  on 

-.  I  i»         .      L  profits  where 

to  adjust  an  average  loss  on  profits  at  the  same  rate  part  of  goods 

the  goods  out  of  which  they  are  to  arise,  and  the  goods 

ive  sea-damaged,  or  part  of  them  is  totally  lost,  this  is 

as  an  average  loss  on  profits  pro  tanto  (o) ;  and  the 

there  is  the  same,  where  part  of  the  goods,  owing  to  the 

Ml  Pofbn  V.  AffMiaO,  13  East,  323.        (m)  Forbes  v.  Cowie,  1  Caropb.  SOO. 

^  mfri,  Psft  I.  Chap.  xi.  oa  Valua^  Per  Lord  Ellenborough  in  13  East,  326. 
^-  («)  2  Phillips  on  Ins.  208  -  210. 

ff>  Pkkner  w.  Bbckbune,  1  Bingh.  02.       (o)  Ibid.  226,227. 


ost. 
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Adjustment  of    decay  prod  uced  by  sea-da  mage,  are  necessarily  sold ,  or  thrown 
^Si^  profits,    overboard  in  the  course  of  the  voyage,  (p) 


dec. 


Sect.  IV.    Petty  Averages* 

Petty  averages.      ^  363.  In  discussing  the  subject  of  general  average,  it  has 
appeared  that  all  extraordinary  cha^esj  occasioned  by  un- 
foreseen and  unusual  accidents,  and  incurred  for  the  geoenl 
benefit,  were  the  subjects  of  general  contribution :  there  arc, 
however,  many  charges  similar  in  kind,  though  different  in 
occasion  and  object,   which   occur   regularly   in   the  usol 
course  of  the  voyage,  and  which  the  master,  in  the  ordinaiy 
989*      ♦course  of  his  duty,  necessarily  furnishes  for  the  purposes  of 
the  ship  and  cargo.     These  charges  are  called  petty  average 
They  are  never  the  subject  of  any  claim  on  the  underwriter; 
but  were  formerly,  and  in  some  cases  still  are,  borne,  (0 
third  by  the  ship,  and  two  thirds  by  the  cargo;  genera^ 
speaking,  in  modern  practice  it  has  become  usual  to  oofll> 
pound  for  these  petty  averages  by  paying  5  per  cent  caks- 
lated  on  the  freight,  and  5  per  cent,  more  for  primage  cbaipl 
on  the  captain  ;  and  accordingly,  bills  of  lading  in  tmi 
present  contain  a  provision  for  the  payment  of  primage  aaa^ 
average  accustomed,  (q) 

These  charges  are  all  the  ordinary  charges  at  the  pboeij 
loading   and   unloading,  and  during  the  voyage;  sock 
common  pilotage,  tonnage,  light  money,  beaconage, 
age,  ordinary  quarantine,  river  charges,  signals,  ii 
passage  money  by  fortified  places,  expenses  for 
ship  out  of  the  ice  when  frozen  up  in  the  regular  coiM^ 
the  voyage.  &c.  (r) 

Of  course,  if  any  of  these  charges  be  incurred  for 
extraordinary  purpose,  to  relieve  the  ship  and  cargo 
impending  danger,  they  will,  as  we  have  seen,  be  g< 
average. 

(p)  Ibid.  226,  227.  Beneck6,  Pr.  of  lodem.  165. 

{q)  Park  on  Ins.  217.  8th  ed.  Mareh.    Average,  3.  5\h  ed. 
Ins.  540.     2  PhUlips  on  Ins.  71.  note.        (r)  Ibid,  fwd  M^prvt 
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HEBAL   BOCTRINB-OF  TOTAL  LOSS  AND  ABANDONMENT. 

164.  A  total  loss  J  in  insurance  law,  is  one  on  account  of  {ri^e^J^^ 
li  the  asBured  is  entitled  to  recover  from  the  underwriter  ^^  and  aban- 
vhole  amount  of  his  subscription. 


Total  loM  — 

Dtal  losses  are  either  absolute  or  constructive.     An  absch  what. 
total  lass  is  one  which  entitles  the  assured  to  claim  from 
nderwriter  the  whole  amount  of  his  subscription,  wUhaut 
isf  notice  of  abandonment. 

eomsiructive  total  loss  is  one  which  entitles  him  to  make 
I  daim,  on  condition  of  giving  such  notice. 

M  absolute  total  loss  takes  place  when  the  subject  insured  Abaoiate  total 
ttj  perishes,  or  its   recovery  is   rendered    irretrievably 
desi.  (a)  1 

I  amstrucUve  total  loss  takes  place  when  the  subject  in-  SaTKi^* 
n1  is  not  wholly  destroyed,  but  its  destruction  is  rendered 
dy  probable,  and  its  recovery,  though  not  utterly  hopeless, 
cxeeedingly  doubtful.^ 
Ehe  distinction  between  cases  of  absolute  and  constructive  Doctrine  of  ab- 

.  solute  and  coa- 

I  wm  has  nowhere  been  better  pointed  out  than  in  the  structive  total 
wmag  passage,  from  the  judgment  of  Lord  Abinger,  in  a^donment, 
ieading  case  of  Roux  v.  Salvador.  L^STk^r. 

^Tbe  underwriter,"  says  his  lordship,  "engages  that  the  Ca«e«ofab«>. 

i^^    t  •  u   II         •       •         r/      .     f  5     .'      J*         lutetotallc- 

|ael  of  insurance  shall  arrive  in  safety  at  its  destined  ter- 
Mioii«  If,  in  the  progress  of  the  voyage,  it  becomes 
9y  destroyed  or  annihilated,  or  if  it  be  placed,  by  reason 
be  perils  against  which  he  insures,  in  such  a  position  that 

Ui  pene  rtelle  eat  I'antentiaMaient    aur^es.    Boalay-Paty  on  Emerigoo,  vol. 
I  prmoioa  efibctive  dea  cbowa  aa-    ii.  p.  2l7.  ed.  1827. 


I  Pod,  p.  1000.  t  Pott,  p.  1052. 
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Geoeral  doc- 
trine of  total 
loii  and  aban- 
dooment 
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Cases  of  con- 
structive total 
loss. 


Abandonment 


Consequences 
of  not  abandon- 
ing—  where 
tbetoas  turns 
oat  to  be  only 
partkL 

Where  it  turns 
out  to  be,  in 
fiKSt,  total. 


it  is  wholly  out  of  the  power  of  the  assured,  or  of  the  under- 
writer  to  procure  its  arrival,  he  is  bound  by  the  very  letter  of 
his  contract  to  pay  the  sum  insured." 

*"  But  there  are  intermediate  cases  ;  there  may  be  a  capture 
which,  though  primd  facie  a  total  loss,  may  be  followed  by  a 
re-capture,  which  would  revest  the  property  in  the  assured. 
There  may  be  a  forcible  detention,  which  may  speedily  X&' 
minate,  or  may  last  so  long  as  to  end  in  the  impossibility 
of  bringing  the  ship  or  the  goods  to  their  destination.  There 
may  be  some  other  peril  which  renders  the  ship  innavigable, 
3¥ithout  any  hope  of  repair,  or  by  which  ihe  gx)odt  are 
partly  lost,  or  so  damaged  that  they  are  not  worth  tbe 
expense  of  bringing  them,  or  what  remains  of  them,  to  their 
destination." 

''  In  all  these,  or  any  similar  cases,  if  a  prudent  man,  not 
insured,  would  decline  any  further  expense  in  prosecuting  ai 
adventure,  ihe  termination  of  which  unll  probably  never  k 
successfully  accomplished^  a  party  insured  may,  for  biaofi 
benefit,  as  well  as  that  of  the  underwriter,  treat  thecaaatf 
one  of  a  total  loss,  and  demand  the  full  sum  insured.  Bitif^i 
he  elects  to  do  this,  as  the  thing  insured,  or  a  portion  dk 
still  exists,  and  is  vested  in  him,  the  very  principle  ofia^ 
demnity  requires  that  he  should  make  a  cession  of  (Jl  Ml 
right  to  the  recovery  of  ity  and  that,  too,  within  a  reaaooaUr 
time  after  he  receives  the  intelligence  of  the  accident, 
the  underwriter  may  be  entitled  to  all  the  benefit  of  what 
still  be  of  any  valuSj  and  that  he  may,  if  he  pleasea, 
measures,  at  his  own  cost,  for  realizing  or  increasiog  M] 
value.  In  all  these  cases,  not  only  the  thing  insured, 
part  of  it,  is  supposed  to  exist  in  specie,  but  there  is  a 
sibility,  however  remote,  of  its  arriving  at  its  port  of  dentil^] 
tion,  or,  at  least,  of  its  value  being  in  some  way  affected 
the  measures  that  may  be  adopted  for  the  recovery  or 
servation  of  it." 

''  If  the  assured  prefers  the  chance  of  any  advantage 
may  result  to  him  beyond  the  value  of  the  thing  insured,! 
is  at  liberty  to  do  so  ;  bu^t  then  he  must  also  abide  the 
the  arrival  of  the  thing  in  such  a  state^  as  to  entitle 
more  than  a  partial  loss.     If,  in  the  event,  the  low  ah 
become  absolute^  the  underwriter  is  not  the  less  liable  t 
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contract,  because  the  assured  has  used  his  own  exertions  General  doo. 
preserve  the  thing  insured,  or  has  postponed  his  claim,  till  Iom  and  abu. 
:  event  of  a  total  loss  has  become  certain,  which  was  un-    °°™*^ 
tain  before."  (6)  *  W2 

Ibandanment,  therefore,  is  the  act  of  cession,  by  which,  j^^°™"^ 
floes  where  the  loss  or  destruction  of  the  property,  though 
absolute,  is  highly  imminent,  the  assured,  on  condition  of 
riving  at  once  the  whole  amount  of  the  insurance,  re- 
pishes  to  the  underwriters  all  his  property  and  interest  in 
thing  insured,  as  far  as  it  is  covered  by  the  policy,  with 
tbe  claims  that  may  ensue  from  its  ownership,  and  all  the 
fits  that  may  arise  from  its  recovery,  (c) 
^o  formal  deed  or  instrument  is  required  in  order  to  carry  Nofomaiui. 

*  ...        slniineiit  of 

\  act   into   effect,  (d)     Immediately   upon   receiving  in-  abandoomeDt 

#»  1  1  ...  ^'-iL*^      jrequirBd.    No* 

igence  of  such  a  loss  as,  m  his  opinion,  entitles  him  to  ticeofabandon- 
indon,  the  assured  in  this  country  sends  to  the  under-  ™*'^ 
iters  an  intimation,  generally  in  writing  (e),  that  he 
mdons,  or  intends  to  abandon,  to  them  all  his  interest  in 
mibject  insured,  and  to  look  to  them  for  payment  of  a 
il  loss.  This  intimation  is  technically  called  a  notice  of 
mdanment^  and  it  is  the  only  form  required  by  the  law  for 
Tying  an  abandonment  into  effect.  (/) 

[f  the  underwrilery  on  receiving  this  notice,   either  ex-  A^^?^°^ 
sni^,  by  word  or  writing,  or  impliedly^  by  his  acts,  shows 
i  he  is  willing  to  adopt  the  abandonment  on  the  terms 
Ipoeed  by  the  assured,  he  is  said,  in  technical  language, 
^mcoqd  ike  notice  of  abandonmenty  (g) 
tf  the  iotellii^ence  upon   which   the   notice  of  abandon-  Unlets  the  in- 

r         ?    <•  1  I    1.       /•  1  1  i»  telligeiioe» 

was  founded  turns  out  to  be  wholly  falser  then,  of  false,  the  ao- 
,  such  notice  is  a  mere  nullity,  and  the  underwriter  is  uie  uo^- 

writer. 

B  fbr  Loid  Abinger  in  Bouz  v.  Sal-  "Lt  ddaiuemtnt  tquipolU  d  un  tram- 

hir» 3  fiiofflLN.  0.286,267.  port.'*    See  past,  IISH . 

0  Fmrrifnn  tbna  defines  it:  L*acte  (d)  Guidon,  chap.  vii.  art  3. 

hqfati  Passarft  quitle  et  d^laisse  aux  (e)  It  need  not  even  be  in  writing,  but 

iMM^  ies   droits,  noma,  raisons,  et  may  be  naade  orally.    Panneter  v.  Tod* 

■M  qa'i  a  en  la  cbose  assured,  chap,  banter,  1  Campb.  542.    Read  v.  Bon- 

t-^oL  i.  p.  205.  ed.  1827.    Tbe  ear-  ham,  3  Brod.  &  Bingh.  147. 

opoaitioo  of  tbe  true  nature  (/)  See  post.   Chap.    IX.    Sect.  2. 

ml  ii  to  be  ibond  in  Le  «Fonn   of   Notice   of  Abandonment." 

dapu  wiL  aft.  1 ;  and  see  tbe  Pot$,  1161. 

in  Pafdeasns,  OoHcotion  des  (g)    See  pott,   Chap.   IX.  Sect.  4. 

BS,  vol.  ii.  p.  400.    The  sum  **  Acceptance  of  Abandonment."     Pottf 

ba  whole  is  ouufcycd  fa  the  sentence,  1172. 
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The  facts  upon 
which  the 
abandonment  is 
made  must  be 
such  as  to  jus- 
tify it  at  the 
time. 


Sabaequent 
restoration  of 
the  property  de- 
feats the  right 
to  insist  on  a 
notice  of  aban- 
donment in 
England. 


♦not  bound  by  his  acceptance.  (A)  ^  In  every  other  case  how- 
ever,  a  notice  of  abandonment  onee  accepted  by  the  under* 
tfffiter  cannot  be»  disputed  by  him,  and  he  is  bound  to  pay 
the  assured  the  whole  amount  of  his  subscriptioni  without 
any  reference  whatever  to  the  subsequent  restoration  of  the 
property,  {i) 

Except  in  cases  where  the  underwriter,  by  accepting  or 
acting  upon  it,  has  thus  precluded  himself  from  taking  any 
objection  to  its  validity,  it  may  be  laid  down  as  an  univeml 
principle,  that  no  abandonment  can  have  any  effectual  opora« 
tion  unless  the  state  of  things  was  such  as  to  justify  it  at  the 
time  it  was  made. 

Hence,  by  the  phrase  a  ^'  valid  abandonment "  is  meantone 
warranted  by  the  state  of  things  existing  when  notice  of 
abandonment  was  given,  {j  ) 

Up  to  this  point  there  is  an  wtire  agreement  between  oar 
own  law  and  that  of  other  maritime  states  with. regard  to 
abandonment :  we  have  now,  however,  arrived  at  that  whidi 
constitutes  the  most  important  distinction  between  the  doo> 
trine  of  abandonment,  as  understood  in  this  country,  and  tint 
which  prevails  on  the  greater  part  of  the  continent  of  Einopi 


(A)  Emerigon,  chap.  xvii.  sect.  vi.  vol. 
ii.  p.  233.  ed.  1827.  See  also  per  Lord, 
EUenborough  in  Bainbridge  v.  Neilson, 
10  East,  341. 

(i)  See  pott,  Chap.  IX  Sect.  4.  »*  Ac- 
ceptance of  Abandonment."    Post,  1112. 

{j)  In  England  see  Bainbridge  v.  Neil- 
son,  10  East,  329,  and  341.  In  France, 
Pardessus,  Cours  de  Droit,  Comm.  part 
iv.  tit.  V.  chap.  iii.  ^  1.  torn.  3.  p.  233.  ed. 
1841.  In  the  United  States,  2  Phillips  on 
Ins.  373.  and  the  cases  there  cited. 
^  Marshall  v.  Delaware  Ins.  Co.  4  Cranch, 
202 ;  2  Wash.  C.  C.  54  ;  Church  v.  Be- 
dient,  1  Caines,  Cas.  21 ;  Hallett  v.  Pey- 
ton, 1  Caines,  Cas.  28 ;  Penny  v.  N.  York 
Ins.  Co.  3  Caines,  155 ;   Schieflelin  v.  N. 


York  Ins.  Co.  9  John.  26;  Dickey  aK 
York  Ins.  Ca  4  Cowen,222;  fNcksr** 
Amer.  Ins.  Co.  3  Wendell,  6SB;  Ctaak 
9.  Aiar.  Ins.  Co.  1  BAason,  941 ;  Ib^ 
phrey  v.  Union  Ins.  Co.  3  MafOB,4i« 
Depau  V.  Ocean  Ins.  Co.  SCowtBf^ 
Dutilh  V.  Oatlifl;  4  Dallas,  446;  Bli». 
lander  v.  Ins.  Co.  ofPennsylr.  4G*^j 
29 ;  Lee  v.  Boardman,  3  Mass  23S;  ^ 
V.  Lincoln  and  Kennebec  las.  Ok 
Mass.  479;  Peeie  v.  Merchants  Ik.0 
3  Bfason,  27 ;  Maryland  &  Pbosii  r 
Co.  V.  Bathurst,  5  Gill  de  Jota. 
Bradlie  v.  Maryland  Ins.  Co.  121 
378;  Ralston  v  Union  Ins.  Co. 
ney,  386.  ^ 


1  For  cases  showing  on  what  intelligence  an  abandonment  may  be  om 
Muir  V.  Ins.  Co.  1  Caines,  54 ;  Boeeley  v.  Chesapeake  Ins.  Co.  3  (HI  &  Jokiil 
On  intelligence  of  the  capture  of  the  ship,  the  insured   may  wait  the  cfi 
abandon  on   intelligence  of  condemnation.      Maryland  &  Phoenix  Im^ 
Bathunt,  5  Gill  &  John.  159.    See  Duncan  v.  Koch,  Wallace,  33. 
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nd  in  the  United  States  of  America  —  a  dislinction  so  com-  General  doo- 
letely  pervading  the  whole  subject  that  it  cannot  be  brought  lossand abui- 
90  early  before  the  reader's  notice.  donmcnt. 


The  doctrine  of  all  foreign  and  American  jurists  is  '^  that,  Not  so  in 
r  the  facts  are  such  as  to  justify  an  abandonment  at  the  time  Unh!^  States. 
t  was  made,  the  subsequent  recovery  of  the  property,  befoi^ 
he  assured  has  taken  legal  measures  for  enforcing  his  claim, 
loes  not  divest  him  of  his  right  to  insist  on  his  abandonment, 
lod  recover  as  for  a  total  loss  {k) ;  or  in  the  language  of 
llr.  J.  Story,  "  an  abandonment  once  rightfully  made  is  *con-      *  994 
losive,  and  the  rights  following  from  it  are  not  divested  by 
toy  subsequent  events  which  may  change  the  situation  of  the 
■operty."  (/ )  ^ 

In  our  own  country  the  law  is  different,  and  the  rule 
[tboogb  doubted  by  Lord  Eldon,  and  by  him  intended  to 
nave  been  submitted  to  the  twelve  judges  (m), )  must  now 
le  considered  as  established,  by  a  long  and  uniform  course 
)f  decisions,  that^  even  alUumgh  the  facts  were  mch  as  to 
mtHfy  the  assured  in  giving  notice  of  abandonment  at  the  time 
I0  did  sOy  yet  he  cannot  insist  on  such  notice^  and  recover  as 
Har  a  total  lossy  if  the  thing  insured  be  restored^  before  he  con^ 
his  action^  in  such  a  state  that  fie  may  reasonably  be 
to  take  possession  of  U.  (n) 

Id  fact,  in  English  law,  to  use  the  words  of  Lord  Ellen-  inthisooontry 
bsKHigbi  '*  the  nature  of  the  damnification  at  the  time  when  the  dunnifioa- 

tioQ  at  the  time 
when  the  action 
~^in  ^  Katt*t  Comm.  {Sth  ed.)  p.  325.        (/)  t  In  Peele  v.  Bilerchant's  Ins.  Co.  »  brought  is 

as  it  prevails  on  the  continent,    3  Mason's  Rep.  27.  therighUow^ 

io,ebap.  zviL  sect.  4.  vol.  ii.        (m)  In  Smith  v.  Robertson,  2  Dow*s  cover  m  for  a 
^fflled.1897.    Boolay-Paty,  ibid.  223.    Pari.  Cases,  474.  total  loss. 

lUi  de  Commeice,  Art.  385.    Pardes-        (n)    Bainbridge  v.  Neilson,  10  East, 
iB«a  de  Droit,  Com.  vol  iii.  part  iv.    329.    Patterson  v.  Ritchie,  4  M.  &  SeL 
«.  flh.  t  aad  4.  p.  423.  ed.   1S41.    303.    Brotherton  v.  Barber,  5  M.  &  Set 
Asfiiia  as  etaMisbcd  in  the  United    4ia    Naylor  9.  Taylor,  9  B.  de  Cr.  725 ; 
see  tManball  v.  Delaware  Ins.    Holdsworth  v.  Wise,  7  B.  &.  Cr.  794; 
4  Onmch,  (S.  C.)  Bep.  202.  and  see  post,  Chap.  VIII.  sect.  2. 


JKhI,  (5ched.)  394,  325;  Bradlie  a.  Maryland  Ins.  Co.  12  Peters,  (U.  S.)  378; 

'  r  9.  Ibsl  Co.  of  Ptonsylv.  4  Cranch,  29 ;  Pezant  v.  National  Ins.  Co. 

,460;  Lovering  v.  Mercantile  Ins.  Co.  12  Pick.  348;  Lee  9.  Boardman, 

23B;  Planoaa,  Ch.  J.,  in  Wood  9.  Lincoln  and  Kennebec  Ins.  Co.  6  Blaas. 

I|  Dorr  9.  Union  Ins.  Co.  8  Mass.  494;  Coolidge  v.  Oioocester  Ins.  Co. 

911 ;  Mimsoo  9.  Newbury  Ins.  Co.  4  Mass.  88 ;  Rhinelander  v.  Ins.  Co.  of 

r.4Cmiieh,S0;  Dotif  r.  Qatlifi;4  Cranch,  31,  n.;  4DaUas,446;  Bordes  9. 

lCaiMS,444;  Jmnel  v. Mar.  Ins.  Co.  7  John.  412. 
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Distinction  be- 
tween the  right 
to  abandon  and 
the  right  to  give 
notice  of  aban- 


the  action  is  brought^  is  to  be  regarded  as  the  criterion  of  tke 
right  to  recover  as  for  a  total  loss ;  and  if^  at  thai  timej  what 
had  antecedently  been  a  total  loss  has  by  subsequent  events  ceoh 
ed  to  be  so,  and  become  an  average  loss  merely ^  a  compensaiim 
for  an  average  loss  can  alone  be  recoveredJ^  (o) 
*  Hence,  supposing  the  shipowner  to  have  given  notice  of 
abandonment    immediately  on    hearing  of  his  ship's  being 
captured,  and  while  the  slate  of  capture  still  continued;  tf, 
after  giving  such  notice,  but  before  commencing  any  actiaB 
against  the  underwriters  for  the  loss,  the  ship  is  recaptured 
and  brought  back  to  port  in  a  partially  damaged  state:  in 
such   case,   in  France   and  the   United   States,  the  uQde^ 
writers,  whether  they  had  accepted  the  notice  of  abandon- 
♦ment  or  not,  would  be  bound  to  pay  the  whole  amount  of 
their  insurance,  and  take  to  the  abandoned  ship ;   for  the 
capture,  which  existed  at  the  time  the  notice  was  given,  wn 
a  justifiable  ground  of  abandonment.      In  England,  in  tke 
like  case,  unless  they  had  bound  themselves  by  acceptance, 
the  underwriters  would  neither  be  compeUed  to  take  thesbipr 
nor  to  pay  more  than  a  particular  average  loss. 

From  this  state  of  our  law,  it  follows  (and  it  is  of  grttf 
importance  to  bear  this  remark  in  mind,)  that  a  distindiot 
exists  in  this  country,  which  is  not  to  be  met  with  ebewbde, 
between  the  state  of  facts  which  will  entitle  the  assored  ft» 
give  notice  of  abandonment,  and  those  which  will  entitle  tfllr 
after  having  given  such  notice,  to  insist  upon  it  and  recxMt^ 
for  a  total  loss.  "  It  does  not  follow,"  says  Mr.  J.  Le  Hm 
^'  that  a  man  has  a  right  to  abandon,  because  he  has  a  r^li 
give  NOTICE  OF  ABANDONMENT  ou  thc  faith  of  the  intell^eBBi 
received."  (/?) 

A  notice  of  abandonmenty  indeed,  in  our  law,  may  or  tffj 
not  operate  as  an   abandonment  in  fact,  according  to 
ultimate  situation  of  the  property  intended  to  be  abandc 
and  it   must,  therefore,  be  carefully   distinguished  from 
abandonment,  as  that   word  is  employed  generally  by 
American  and  continental  jurists  in  the  sense  ofawludi 
irrevocable  transfer  of  all  the  abandoned  property ^  quite 
spective  of  its  stibsequent  restoration. 


(o)  Per  Lord  Ellenborougb  in  M'lver       {p)  Per  Le  Blanc  J.  in  BainkD^^ 
9.  Henderson,  4  Maule  &  Sel.  384.  Neilaon,  10  East,  p.  345. 
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Where,  however,  the  underivriter  has  accepted  the  notice  General  doc- 
[>f  abandonment,  or  where  the  totality  of  the  loss  continues  icmand  aban- 
down  to  the  commencement  of  the  action,  a  notice  of  aban-  <^Q^"^°^- 


doament,  if  originally  valid,  has  precisely  the  same  effect  in  Where,  bow- 

-             _  ever,  a  BOtioe  oi 

this  country  as  everywhere  else.  abamionment 

In  such  cases  it  operates,  both  here  and  elsewhere,  as  a  cepted,oriaiiot 

complete  and  effectual  transfer  of  property  from  the  assured  Mba^enTwI^ 

to  the  underwriters  (q) ;  who,  in  the  language  of  the  conti-  **J^J^°^^ 

Bental  jurists,  are,  by  virtue  of  it,  subrogated  into  the  place  operates'in  it^ 

^f  the  assured    {par  le  dclaissemeni  V  assure  subroge  les  fer  of  property. 

Msnareurs  en  son  lieu  et  place,  (r) )   It  has  even  a  retrospective  *  996 

effiDCt,  and  operates  as  an  assignment  of  the  property,  not  ^c^tima  ofUic 

only  from  the  time  when  it  was  given,  but  from  the  moment  i«b« 
of  the  loss  which  justified  it  (s)  ;  so  that  the  underwriters  are 
pfesumed,  to  the  extent  of  their  respective  subscriptions,  to 
have  been  the  owners  of  the  thing  insured  from  the  period  of 
Ibeloas.  (/) 

In  a  word,  a  valid  7iotice  of  abandonnienU  under  Vie  linUia^  Efiectof  avaiid 

'                                ''  abaDdoamenU 


already  iruiicatedy  lias  a  retrospective  effect^  and  does  of 
r,  and  tviHiOut  any  deed  of  cession^  transfer  the  rigid  of 
property  to  the  underwriters^  to  the  extent  oftlie  insurance^  from 
He  moment  of  the  loss,  (u) 

Such  is  a  eeneral  outline  of  the  doctrine  of  abandonment :  Principles  upon 

which  the  nffbt 

9  doctrine  which,  upon  the  continental  system,  seems  un-  ofabandoimiaiit 
tlpDbtedly  opposed   to  the   true  principles  of  indemnity  in  '^^' 


insurance ;  for  it  is  difficult  to  see  upon  what  ground 
underwriters  should  have  thrown  upon  them  the  compuU 
proprietorship  of  that  which  may  prove  more  detrimen- 
tlnn  advantageous ;  and  cases  may  easily  be  put  in  which 
ured,  on  the  one  hand,  by  the  exercise  of  this  privilege, 
ij  recover  more  than  he  has  lost ;  and  the  underwriter,  on 
other,  have  ultimately  to  pay  more  than  the  whole  amount 
Mihe  assurance,  (v) 

Even  under  our  own  more  limited  system,  a  great  dis- 

^^  Qvdoo,  chap.  tiL  art.  1.  in  Par-  («)  See  Emerigon,  chap.  xvii.  sect.  vi. 

I^Bni^  Loii  Haritimea,  vol.  ii   p.  400 ;  «  4.  vol.  ii.  p.  232.    3  Kent's  Gomm.  ((kh 

■teMpMC,  Chap.  IX.  Sect  6.  ed.)  319,  ;k)^,  Chap.  IX.  Sect.  6. 

(v)  EnerigoD,  chap.  zviL  aect.  4.  vd.  (v)  £merigon,  chap.  xvii.  sect  1.  vol.  ii. 

L  9L  322.  ed.  1887.  p.  207,  ed.  1827.    Beneck*,  Pr.  of  Indem. 

.   (i^  2  PhilUpa  oo  Ina.  4ia  337,338. 

%A  8ee  ^ttn,  Chap.  IX.  Seet  6  for  the 
of  thii  poatioQ. 
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Utility  of  aban- 
donment 


inclination  was  formerly  shown  by  the  English  judges  to 
encourage  or  extend  the  application  of  the  doctrine  (tr) :  Lord 
EUenborough  on  one  occasion  spoke  of  it  as  a  desperate 
risk  cast  on  the  underwriter,  who  is  to  save  himself  as  wdlaB 
he  can  "  {z) ;  and  during  the  whole  time  he  presided  io  the 
*Court  of  King's  Bench  he  uniformly  endeavored  to  restrain 
the  practice  within  narrow  limits. 

The  recent  tendency  of  the  courts,  however,  both  in  thii 
country  and  the  United  States,  has  unquestionably  been  to 
give  a  reasonable  facility  and  extension  to  the  practice  of 
abandonment(^)  :  and  there  can  be  no  doubt,  that,  if  restrained 
within  due  limits,  this  practice  gives  a  direct  encouragement 
to  mercantile  enterprise.^ 

To  all,  indeed,  who  are  engaged  in  commercial  specob- 
tions,  it  is  of  the  last  importance  to  have  a  ready  and  quid 
command  over  their  capital,  so  as  to  be  enabled  at  onoe  to 
withdraw  it  from  any  adventure  that  appears  likely  to  be 
losing,  and  invest  it  in  another  that  promises  to  be  lucratif& 
Suppose,  then,  a  merchant  or  shipowner  to  have  receivei 
information  of  some  marine  casualty,  such  as  capture  or 
stranding,  which  renders  the  total  loss  of  his  property  higblf 
probable,  but  not  absolutely  certain  —  what  is  he  to  do  aader 
such  circumstances  ?  To  have  his  funds  locked  up  durof 
the  whole  time  he  is  waiting  the  ultimate  issue  of  the  accidol 
would  be  almost  as  disastrous  as  the  absolute  total  loss  of  til: 
property :  in  fact,  more  so,  for  in  the  latter  case  be  wooU^ 
have  an  immediate  claim  on  the  underwriter  for  the  amooit 
of  his  subscription.  The  claim,  therefore,  which  he  wooli 
have  a  right  to  make  in  case  of  an  absolute  total  loss,  the  kv 
allows  him  to  make  in  these  cases  of  probable  and  higli^ 
imminent  total  loss :  it  allows  him  to  release  himself  from  kii 
embarrassment,  and  deal  with  the  underwriters  on  the  santf 
terms  as  though  a  total  loss  had  actually  occuired,  on  ooe* 


(«<r)  See  the  opinions  of  Lord  Mans-        (y)  For  England,  see  the  jadgatsij^ 

field  in  Gk>Bs  v.  Withers,  2  Burr.  683,  and  Roux  v.  Salvador,  3  B.  N.  C.  26&  I^C 

Mr.  J.  Buller  in  MitcbeU  v.  Edie,  1  T.  United  States,  see  the  jodgmeot  off 

Bep.  616.  J.  Story  in  t  Peele  p.  Merefaaofk  i*. 

(c)  In  Bainbridge  v.  Neilson,  10  EUtft,  Comp.  3  Mason's  Bep.  27.    3  t^ 

341.  Ck>Dun.  (5th  ed.)  321,  322. 


>  See  the  remarks  in  uxAe^pott^  1052. 
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*  bis  abandoning  to  them  all  his  interest  in  the  subject  General  doo- 
and  all  his  rights  of  recovering  it.  (z)  lo^  and  aban. 

e  it  is  that  those  cases  in  which  alone  abandonment    ^°"^°^' 
required  or  allowed  are  called  cases  of  constructive  tenn"*coi^r^ 
I0B  2  for,  although  in  such  cases  the  total  loss  is  only  **^®  **^  *°*'" 
jprobablCj  the  law,  by  its  consirudian^  attributes  to  ^^ 

e  same  effect  which  is  attached  to  cases  where  the 
m  is  absolute,  viz.,  that  of  entitling  the  assured  immedi* 
demand  from  the  underwriter  the  whole  amount  of 
irance.  (a)  What  amounts  to  a  case  of  constructive 
m  is  nowhere  accurately  defined  in  English  law,  but 
as  we  shall  presently  see,  a  difficult  and  intricate 
of  investigation. 
I  cases  of  constructive  total  loss,  if  the  assured  wishes  Ai>andoninent 

'  •'  necessary  m 

a  position  at  once  to  claim  the  whole  amount  of  the  cases  of  con- 

structive  total 

eSj  he  must,  as  a  necessary   preliminary,  give  due  loss. 
rf  abandonment  to  the  underwriters,  it  being  an  ele* 
f  principle  on   this  subject  that   '^  where  the  thing 
subsisis  in  specie^  and  there  is  a  chance  of  its  recovery ^ 
r  to  make  it  a  total  loss  there  must  be  an  abandon- 

assured,  indeed,  even  in  these  cases,  has  always  his 
I,  whether  to  abandon  or  not :  for  there  is  no  rule 
;  abandonment  in  any  case  necessary  in  the  abstract^ 
sq)ective  of  the  object  of  recovering  as  for  a  total 

party,"  says  Lord  EUenborough,  "is  not  in  any  case  But  only  neoes- 
toabamdon;  neither  will  the  want  of  abandonment  maL^acon-' 
m  from  his  claim  for  that  which  is,  in  fact,  either  an  i^'^""  "^ 
e  or  a  total  loss,  as  the  case  may  be."  —  "  Where  there 
bandonment,  the  risk  is  thrown  upon  the  underwriters ; 

er  Lord  Mansfield  in  Goss  v.  aoper^laparter^Uedecesm^meschosea. 

2  Burr.  663.    Hamilton  v.  Men-  Boulay-Paty  on    Emcrigun,  chap.  xvii. 

1127.  sect.  2,  vol.  ii.  p.  217,  ed.  1827. 

parte  legale  est  une  presomption  (c)  Per  Lord  Elleoborougb  in  Tunno  e. 

ate,  que  la  cause  ilaquelle  elle  Edwaids,  12  East,  491. 
d*»otoriaer  le  d^latssement, 


b  9,  IfanaH  Ids.  Co.  7  MetcaU;  44S ;  Pierce  p.  Ocean  Ins.  Co.  18  Pick.    « 
Uv.  Ifasi.  F.  diM.  Ins.  Co.  2  Pick.  249 ;  pod,  1062;   3  Kent,  (5th  ed.) 
rSliaw,  Ch.  J.,  in  Lovering  v.  Ideicantile  Marine  Ins.  Co.  12  Pick.  359. 
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missible. 


Division  of  the 
subject 


where  there  is  none^  a  party  takes  the  chance  of  recovering, 
according  to  his  actual  loss.  Abandonmeni  is  only  necessarff 
to  make  a  constructive  total  loss.^^  (rf)  ^ 

It  is  only,  indeed,  in  cases  where  the  assured  wishes  to 
recover  the  whole  amount  of  the  insurance,  upon  the  oc- 
currence *of  a  loss  which  does  not  produce  the  absolute 
destruction  of  the  thing  insured,  that  an  abandonment  is 
either  necessary  or  allowable.  In  cases  of  absolute  total  los 
it  is  considered,  as  we  shall  presently  see,  to  be  a  mere  idle 
ceremony,  (e) 

And  in  cases  of  partial  losSj  however  great  may  be  the 
amount  of  the  damage,  it  is  wholly  inoperative  and  inad- 
missible :  for  it  is  a  fixed  principle  in  this  branch  of  the  law, 
that  no  merely  partial  loss  —  no  loss,  that  is,  which  neitlwr 
immediately  produces,  nor  ultimately  tends  to  produce,  the 
total  destruction  or  privation  of  the  thing  insured — can  be 
converted  into  a  constructive  total  loss  by  means  of  aben* 
donment.  (/)  "  There  is  not  any  principle,"  says  Lord 
EUenborough,  ^'  which  authorizes  an  abandonment,  unless 
where  the  loss  has  been  actually  total,  or  in  the  highest 
degree  probable  at  the  time  of  abandonment."  (g) 

Having  thus  endeavored  to  give  a  general  view  of  the 
doctrine  of  total  loss  and  abandonment,  we  will  proceed  lo 
consider,  1  •  Those  cases  {of  absolute  total  loss)  in  which  no 
notice  of  abandonment  is  required  (h) ;  2.  Those  cases  {af 
constructive  total  loss)  in  which  the  whole  amount  of  the  in* 


(d)  Per  Lord  EUenborough  in  Mellish 
V.  Andrews,  15  East,  16.  See  also  per 
Lord  Abinger  in  Roux  v.  Salvador,  3  Bingh. 
W.  C.  2S7. 

(«)  8eeiNMt,p.  1004. 


(/)  Cailet  p.  St.  Barbe,  1  T  Rep.  IS. 
ig)  In  Anderson  p.  WaUis,  2  Mule  It 
Sel.  240. 
(A)  Chap.yiI.>NMt,  1000. 


1  "  All  the  books  agree  that  the  assured  is  never  obliged  to  abandon ;  and  if  1 
does  not,  he  is  always  entitled  to  recover  to  the  extent  of  his  loss.    The  ot^ecK 
abandonment  is  to  turn  that  into  a  total  loss  which  would  otherwise  not  be  i 
Per  Kent,  Ch.  J.,  in  Gracie  v.  N.  York  Ins.  Co.  8  John.  244 ;    Bosley  f.  Ct 
Ins.  Co.  3  Gill  &  John.  450 ;  Marean  v.  U.  Sutes  Ins.  Co.  3  Waah.  C.  C.  256 ; 
ray  v.  Ins.  Co.  of  Pennsylv.  2  Wash.  C.  C.  186.    "The  right  to  abandon  is  a| 
It^  which  the  assured  may  exercise  or  not,  at  his  option;  and  whether  the  I 
exceed  or  fall  short  of  half  the  value,  the  assured,  without  abandonment,  may  > 
recover  an  indemnity  according  to  the  full  amount  of  his  actual  loss  proved." 
Shaw,  Ch.  J.,  in  Pierce  v.  Ocean  Ins.  Co.  18  Pick.  91, 98.  • 
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surance  can  only  be  recovered  on  giving  notice  of  abandon-  Ctencwrf  doe- 
ment  (i)  ;  3.  The  particular  requisites  of  a  valid  notice  of  io«  and  aUn- 

abandonment ;  and  the  effects  of  abandonment  on  the  rights  ^' 

and  liabilities  of  the  assured  and  the  underwriters,  (j) 

(0  Chap.  ym.  patt,  10S2.  (J)  Chap.  IX.  pott,  1157. 


r 


(1004) 


1000  »  *CHAP.  VII. 

OP  ABSOLUTE  TOTAL  LOSS,  OR  TOTAL  LOSS  WITHOUT  NOTICB 

OP  ABANDONMENT. 

Sect.  I.  Cases  of  Absolute  Total  Loss  on  Ship  and  Goods 

generaUy. 

Cases  of  abso-  §  365.  An  absolute  total  loss  being,  as  we  have  alreadf 
oa  ship  and  Seen,  One  which  gives  the  assured  a  right  to  claim  from  tte 
««^«f®"®"  underwriter  the  whole  amount  of  his  subscription  withoal 
Cases  of  absi  notice  of  abandonment,  it  remains  to  inquire  what  kind  d 
lute  total  loss,     casualty  amounts  to  a  case  of  absolute  total  loss. 

No  better  or  more  comprehensive  answer  can  be  given  » 

this  inquiry  than  in  the  words  of   Lord  Abinger,  alreid^j 

cited :  ''  If,  in  the  course  of  the  voyage,  the  thing  iasund 

becomes  totally  destroyed  or  annihilated,  or  if  it  be 

by  the  perils  insured  against  in  such  a  position  that  it  is 

out  of  the  power  of  the  assured  or  the  underwriter  to 

its  arrival,  the  latter  is  bound,  by  the  very  terms  of  bis 

tract  to  pay  the  whole  sum  insured."  (a) 

Principle  on  The  great  principle,  therefore,  on  which  all  the  casei 

trine  of  abflo-     absolute  total  loss  depend  appears  to  be  this — the  m; 

^pend^  *^**     owing  to  the  perils  insured  against,  of  ever  procuring 

arrival  of  the  thing  insured  according  to  the  terms  of 

policy. 

If,  by  reason  of  those  perils  operating  on  the  subject 
sured,  the  assured  is  permanently  and  irretrievably  de| 
not  only  of  all  present  possession  and  control  over  it, 
of.  all  reasonable  hope  or  possibility  of  ever  ultii 
recovering  possession  of,  or  further  prosecuting  the 
venture  upon  it,  that  is  a  case  of  absolute  total  loss: 
1001*      *such  case  there  is  no  syes  recuperandi  at  all;    the  lo*' 

(a)^Per  Lord  Abinger  in  Roux  v.  Salvador,  3  fiingh.  N.  C.  266. 
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I  of  itself  totalj  independently  of  the  election  of  the  CasesofabM- 
at  it  as  such  ;  and  he  is,  therefore,  entitled  to  on  ship  and 
ihe  underwriter  the  whole  amount  of  his  in-  S2^^°*" 
out  giving  any  notice  of  abandonment.^    In  fact  no  ootioe  of" 
that  a  notice  of  abandonment  would  in  such  case  ai»n<ioDment 

requisite  in 

le  formality :  abandonment  presents  to  the  mind  pa»e8  of  afaso- 

late  total  lorn, 

a  thing  existing  in  whole  or  in  part,  or,  at  all 
otion  of  a  doubtful  existence  (spem  recuperandi) ; 
ain  absurdity  to  require  the  assured  formally  to 
the  underwriters  the  hope  of  recovering  that,  of 
covery  is  hopeless,  or  a  right  of  property  in  that, 
trievably  lost  or  irreparably  destroyed.  (6)  In 
therefore,  no  abandonment  is  required ;  but  if  maliw  of'Se 
of  the  wrecked  ship  or  perished  eoods  ultimately  property  or  its 

r         r  o  J    proceeds  are  m 

d,  or  if  any  money  have  been  realized  abroad  by  salvage  for  iho 
jy  and  justifiable  sale,  such  remains,  or  the  net  underwiiten. 
such  sale,  as  we  shall  elsewhere  see,  are  con- 
salvage  to  which  the  underwriters  are  entitled 
It  of  a  total  loss,  (c)  Hence  it  is  that  absolute 
re  familiarly  known  in  insurance  law  as  ^^  salvage 
t  abandonment.^^ 

1,  being  the  general  principle  on  which  the  whole  Two  classes  of 
ibeolute  total  loss  depends,  it  will  be  found  that  lute  total  loss. 
of  total  loss  in  which  no  notice  of  abandonment 
may  be  ranged  under  the  two  comprehensive 
ated  by  Lord  Abinger,  those,  viz.,  in  which,  1st, 
sured  is  wholly  destroyed  or  annihilated  by  the 
1  against,  or,  2nd,  is  by  the  same  perils  wholly 
ably  lost  to  the  assured,  so  that  it  is  totally  out  of 
*  that  of  the  underwriter  to  procure  its  arrival. 

9gU  md  abmrdum^    £n  total  loss — \f  the  loss  is  aetuaUy  total  no 

itre  le  dilaiMement  est  abandonment  is  nectssaqf     Per  Lord  El- 

Btfle.     Bmerigon,  chap,  lenborougb,  ]5East,13;  see  also  Beneck6, 

L|i.2ia,ed.l837.   "The  Pr.  of  Indem.414. 

Boe  at  making  an  aban-  {e)  Per  Lord  Abinger  in  Roux  v.  Sal- 

to  the  notion  that  it  is  vador,  3  Biogh.  N.  C.  288.    See  post^ 

tfaaa  it  really  is  — it  is  Chap.  IX.  Sect  6. 
o  msJn  n  oonstnicttve 


Die ;  Robinson  v.  Commonwealth  Ins.  Co.  3  Sumner,  220 ;  Ports- 
16  Ohio,  81. 
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^'With  regard  to  the  first  head  the  question  arises,  what  a 
meant  by  the  words  ''  whjolly  destroyed  or  anmhiUUed  by  the 
perils  insured  against/'  as  applied  to  the  subjects  of  marine 
insurance. 

As  to  this  point,  it  is  quite  clear  that  these  words  cannot 
mean  wholly  destroyed  or  annihilated  in  essence^  i.  e.  reduced 
to  absolute  nothingness,  so  as  no  longer  to  exist  in  naiwi 
rerum :  strictly  speaking,  a  change  of  this  kind  from  ealSi 
into  non-entity  is  even  a  physical  impossibility,  and  mos^ 
therefore,  of  course,  be  thrown  out  of  consideration  in  treating 
of  a  contract  of  practical  indenmity  against  substantial  losw: 
it  is,   therefore,  clear  beyond  a  doubt,   that  if   the  thiflg 
insured  go  in  bulk  to  the  bottom  of  the  ocean,  or  be  redueed 
by  fire  to  a  heap  of  ashes,  though,  in  either  case,  its  reaote 
have  an  existence  in  nature  rerunij  yet  the  thing  itself  ■ 
practically,  and,  as  a  subject  of  insurance,  wholly  destrojfed^ 
so  as  to  entitle  (he  assured,  without  notice  of  abandonmeflli 
to  claim  a  total  loss,  (d)     As  it  has  been  well  said  in  th 
United  States,  although,  even  in  the  case  of  a  ship  foundend 
or  burnt  at  sea,  every  possible  chance  of  salvage  is  by 
means  at  an  end,  yet,  in  the  technical  sense  of  a  total  lonidlj 
for  every  beneficial  purpose  to  which  a  contract  of  iDsaa0Bj 
can  be  applied,  a  ship  foundered  or  burnt  at  sea  is 
and,  as  a  ship,  wholly  destroyed."  {e) 

On  the  same  principle,  if  the  thing  insured,  in  the 
of  the  voyage,  be,  by  the  perils  insured  against,  reduced  10| 
complete  state   of  dismemberment,  so  as   to  have  loit 
characteristic  form,  and  no  longer  to  subsist  under  the 
denomination  as  that  which  it  was  insured  as  being, 
an   absolute   total  loss  within   the   meaning  of  the 
though  its  constituent  parts  may  all,  or  in  great  pre 
exist  separately  :  thus,  if  a  ship  in  the  course  of  the 
be  "  dismembered  by  the  perils  of  the  seas,"  if,  in  a  woid|i 
"  be  wrecked  in  pieces^^*  so  that  "  her  plunks  and 
scattered  about  in  the  sea,^^  this  is  a  clear  case  of 
♦total  loss  on  ship ;  and  it  seems  equally  so  where, 
her  hull  may  still  hold  together,  yet  the  ship,  as  a  skqfy  ii< 

(d)  See  Emerigon,  chap.  xvii.  sect.  3,    Hatch,  6  Mass.  Rep.  465»  oUedS 
vol.  ii.  p.  213,  ed.  1827.  on  Ins.  495. 

{e)  Per  Mr.  J.  Sewall,  t  Murray   v. 
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oyed,  and  subsists  only  as  a  wreck  ;  nor  is  any  notice  of  Cbms  of  abso. 
andoninent  requisite  in  such  cases  to  entitle  the  assured  to  on  ship  and 
lim  a  total  loss.  (/)  «S^  «*^ 

The  great  difficulty  has  arisen  in  determining  when  perish-  in  case  of  » 
lie  goods  shall  be  so  far  regarded  as  wholly  destroyed  and  w*»aWe  gooSk 
mihilated  within  the  true  meaning  of  these  words  in  insur- 

law,  as  to  give  the  assured  a  right  to  recover  the  whole 
insured  on  them  without  notice  of  abandonment :  in  one 

commodities  of  a  perishable  noture  may  be  said  to  be 
boDy  destroyed  for  any  practical  purpose,  when,  by  the 
of  decomposition  or  other  chemical  agency,  they 
undergone  a  physical  change  of  structure  so  as  no  longer 
>  lemain  the  same  kind  of  Iking  as  before  :  in  such  case  the 
ing  insured,  in  the  words  of  Emerigon,  '^  a  cesse  dPexister  en 
wmeCj  et  dans  la  nature  qui  lui  est  propre.^^  (^) 
The  question  then  is,  whether,  if  this  physical  change  of  Phyneai 
iwtnre  have  had  its  origin  in  the  perils  insured  against,  this  ture  Sy  deocm- 
l«D  absolute  total  loss  within  the  policy  on  the  commodities  P****°"- 
I'destroyed :  thus,  suppose  hides,  fish,  fruit,  or  other  perish- 
hk  articles,  to  have  become  changed  in  the  course  of  the 
iyage  by  the  agency  of  fermentation  or  putrefaction  origin- 
Wng  in  sea-damage,  into  a  mass  of  rottenness,  so  as  to  have 
ihoUy  lost  all  salable  value,  as  hides jfish^  or  fruity  though 
hey  m&y  produce  a  trifling  sum  if  sold  for  give  or  manurej 
jfclUs  an  absolute  total  loss  under  the  policy  ? 

■r  Beserving  the  further  discussion  of  this  question  for  another  Where  au  pct- 
bBe(A),  we  will  proceed  to  give  some  illustrations  of  the  abiecbf^oe^ 
piKipIe,  that,  where  the  thing  insured  is  placed,  by  the  ^lUf^lh^ 

insured  ac^ainst,  in  such  a  position  that  it  is  totally  out  !*»"*»  mrored 

^  .  -^     .       la  at  an  end, 

fm  power  of  the  assured  or  the  underwriter  to  procure  its  this  is  a  case  of 
I  IK>  notice  of  abandonment  is  requisite  to  give  the  loas. 
a  claim  to  a  total  loss.  *  1004 

if  the  ship  founders  at  sea,  or  goods  go  in  bulk  to  Foundering  at 

hottam  of  the  ocean,  so  as  to  leave  no  assignable  chance 
recovery,  this  is  a  clear  case  of  absolute  total  loss :  if, 

Ihe  other  hand,  they  be  merely  submerged  in  shallow 


sea. 


t 


LeadWrif  da  narire  nanfrag6  ex-  also  Bell  v.  Nixon,  Holt's  N.  P.  Rep.  p. 

HiileiMMrva^xiMeplai.  Eme-  429. 

vd.  M.  p.  aia  ed.  1837.  Cambridge  (g)  Chap.  xyii.  sect  a  vol.  ii.  p.  213. 

,  By.  A  Mood.  60.    S.  C.  1  ed.  1827. 

A  P.  2ia  aDd  2  B.  dl  Cr.  691.  See  (A)  See  Sects.  UI.  and  IV.  peat. 
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water,  so  that  there  is  a  chance  of  getting  them  up  again, 
though  at  a  cost  probably  greater  than  their  value  when  re- 
covered, this  is  only  a  constructive  total  loss,  and  the  assured, 
in  order  to  recover  the  whole  amount  of  the  insurance,  most 
give  due  notice  of  abandonment,  (i)  ^ 

On  the  same  principles,  the  assured,  on  the  expiration  of 
the  time  after  which  the  legal  presumption  arises  that  a  wtt 
ing  ship  has  foundered  at  sea,  may  claim  a  total  loss,  without 
notice  of  abandonment ;  for  it  would,  indeed,  be  absurd  to 
require  from  the  assured  a  formal  abandonment  of  his  chaooe 
of  recovering  that  which  the  law  presumes  to  be  irrecoverahtf 
lost.  If,  however,  such  ship  should  ultimately  chance  to  ton 
up,  this  would  be  for  the  benefit  of  the  underwriters,  wb 
might  claim  her  as  salvage,  (y) 

Every  effective  privation  of  the  spes  recuperandi  onumtiB 
an  absolute  total  loss :  if  the  thing  insured  be  in  the  hands  cf 
strangers,  not  under  the  control  of  the  assured  ;  if,  by  uj 
circumstances  over  which  he  has  no  control,  it  can  oevefitf 
within  no  assignable  period,  be  brought  to  its  original  doii* 
nation  —  in  such  cases  the  circumstances  of  its  remaining  ii 


(f)  Anderson  v.  Royal  Elxch.  Comp. 
7  East,  38.  Doyle  v,  Dallas,  1  Mood,  de 
Bob.  48.  S.  L.  in  United  States,  see 
t  Sewall  V.  United  St.  Ins.  Comp.  11 
Pick.  Rep.  90,  cited  2  Phillips  on  Ins.  260. 

(J)  Houstman  «.  Thornton,  Holt's  N. 
P.  242.  Mr.  Marshall  says  the  assured, 
in  this  case,  may  recover  "  on  abandon' 


«0n<,**  but  be  does  not  cite  any 
which  shows  abandonment  to  bsi 
sary ;  in  the  United  Sutes  it  hM 
decided  not  to  be  requisite  in  soek 
t  CambreUng  v.  M*Call,  2  Dite 
280,  cited  2  PhiUipe,  239.  <  0^' 
Bowne,  2  John.  150.  ^ 


1  The  submersion  of  a  ship  insured,  is,  or  is  not,  a  total  toes,  acooidiBg  ^  *] 
cumstances.    Sewall  v.  United  States  Ins.  Co.  11  Pick.  90;  Peeie  «. 
Co.  7  Pick.  257.    Stranding  does  not,  in  all  cases,  give  the  right  of  i 
ship.    Wood  V.  Lincoln  and  Kennebec  Ins.  Co.  6  Mass.  479 ;  Patrick  a. 
Ins.  Co.  11  John.  13 ;   Peele  v.  Merchant's  Ins.  Co.  3  Maaoo,  27 ;  King  f> 
tovm  Ins.  Co.  1  Connect  184 ;   Church  9.  Marine  Ina.  Co.  1  Maeoa,  341; 
Chesapeake  Ins.  Co.  3  Gill  &  John.  450.    But  where  a  vessel,  in  atteopAf] 
through  Hurlgate,  was  thrown  upon  the  rocks,  her  rudder  and  a  grest  ^^ 
keel  were  knocked  off,  and  one  of  her  sides  was  beaten  in,  so  tbat  the  wboli^ 
cargo,  consisting  of  salt,  was  washed  out  and  lost,  the  court  directed  the  ji9| 
they  should  find  that  the  vessel,  while  in  this  situation,  was  in  extreme  dsagtf  < 
destruction,  the  insured  having  abandoned  her  before  she  was  got  ofi|  bsd  t^ 
recover  for  a  total  loss ;   and  the  direction  was  held  to  be  correct    Kiag  f  • 
town  Ins.  Co.  1  Conn.  184.    See  King  v.  Hartford  Ins.  Co.  1  Conn.  333. 
however,  the  vessel  is  delivered  of  her  peril,  however  imminent  it  may  ta^ 
before  the  abandonment,  the  abandonment  for  that  cause  will  not  be  valii 
Franklin  Ins.  Co.  9  Pick  460;  Smith  o.  Universal  Ina.  Co.  6  Whealon,  17& 
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me  at  any  forced  termination  of  the  risk  is  of  no  import-  Cases  of  sbso- 
je.     The  loss  is  in  Us  nature  total  to  him  who  has  no  means  oo  ship  and 
recovering  his  property,  whether  his  inability  arise  from  SJ^  ^^^ 
annihilation,  or  from  any  other  insuperable  obstacle.  (A:)  ~ 

•In  such  cases,  if  the  privation  continues  effective  down  to  ♦  1005 
!  time  of  action  brought,  the  assured  may  recover  a  total 
s,  though  he  has  given  no,  or  only  an  insufficient,  notice  of 
■BdoDment :  in  fact,  as  Lord  Ellenborough  says,  *'  the  want 
abendonment  will  not  oust  the  party  of  his  claim  for  that 
lich  is,  in  fact,  either  an  average  or  a  total  loss,  as  the  case 
ly  be  :  where  there  is  an  abandonment,  the  risk  is  thrown 
the  underwriter  ;  where  there  is  none,  the  party  takes  the 
wee  of  recovering  according  to  his  actual  loss  (/),  t.  e., 
sording  to  the  nature  of  his  damnification  at  the  time  of 
Sgm  brought,  (m) 

Gkiods  were  insured  ''  from  London  to  the  Isle  of  France,  Goods  pttmder- 
B. : "  the  ship  was  wrecked  off  the  coast  of  that  island,  but  go  as  nevw'**^ 
of  the  goods  were  saved  from  the  wreck,  and  got  on  ^'itJ^^J^J 
there,  where,  however,  they  fell  into  the  hands  of  the  ^theirown^n. 
itives,  who  destroyed  part,  and  plundered  the  rest.     The  HenUgg,  Hoh, 
tared  claimed  a  total  loss.     It  was  objected  to  his  claim, 
■t  be  had  given  no  notice  of  abandonment.     Sir  Vicary 
iUbs  overruled  the  objection,  and  said  *'  an  abandoment  is 
It  necessary  to  make  this  a  total  loss :  the  portion  of  the 
lods  which  were  saved  from  the  wreck,  though  got  on  shore, 
ver  came  again  inio  the  hands  of  the  owners  ;  it  is,  therefore, 
Udal  loss  to  them.''  {n) 

Goods  having  been  insured  on  a  Baltic  risk,  the  ship,  while  Goods  seized 
repair  in  a  Swedish  port,  was  seized  and  detained  by  tLdfrnmr^ 
of  the  Swedish  government :  the  assured,  on  receipt  £^tkh  v. 


Us  intelligence,  gave  a  notice  of  abandonment,  which  was  ^"bw^o 
Ptee,  and  wholly  inoperative  :  afterwards,  and  about  two 


before  action  brought,  the  goods  themselves  were 

Ivfed  and  unladen  by  a  military  force  acting  under  the 
kisof  the  Swedish  government,  and  never  restored:  it  was 
Rinded  that,  as  the  notice  of  abandonment  given  on  hear- 
1  of  the  shifts  detention  was  invalid,  the  assured  could  not 

W^Qwtte  remaito  of  Loid  Abinger,  (m)  Per  Lord  EUenboroagh  in  M'lyer 

■Ih.  H.  C.  S79.  V,  Heodeison,  4  Maule  &  Sel.  564. 

f^  ^«  Loiri  Hkabofougfa  in  Me&Mh  (ft)  Bondrett  v.  Uentigg,  Holt*s  N.  P. 

15  EmI,  15.  Bep.  140. 

n.  23 
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Caaes  of  abso- 
lute total  luM 
on  ship  and 
goodafene- 

rally. 

1006* 

Where  goods 
are  taken  out 
of  ahip,  c(»> 
demned  and 
sold,  and  pro- 
ceeos  not  re- 
stored before 
action  brought, 
DO  notice  of 
abandonment  is 
nec-easary  to 
make  the  loss 
total. 
MuUett «. 
Shedden, 
13Eairt,d04. 


iU^,  where 
goods  afler 
•einire  and 
oondemnatioo 
remain  on  board 
■hip  unsold  and 
are  finally  re- 


RemaikaoQ 
this 


*rely  upon  the  subsequent  seizure  of  the  goods  as  an  absolute 
total  loss.  The  court,  however,  held  that,  as  in  this  ease  the 
loss  on  the  goods  continued  absolutely  total  at  the  time  o( 
action  brought,  the  plaintiff  might  recover  accordiDgly,  with- 
out any  notice  of  abandonment,  {a)  ^ 

A  cargo  of  saltpetre  having  been  shipped  in  the  East  lodiei 
by  an  American  citizen,  under  license  from  the  company,  wbi 
insured  on  his  account  for  a  voyage  from  Calcutta  to  a  port 
of  discharge  in  the  United  States :  the  ship,  with  the  saltpetie 
on  board,  having,  in  tl^  course  of  this  voyage,  touched  at  the 
Cape  of  Good  Hope,  was  seized  and  detained  there  by  t 
British  man-of-war,  and  the  saltpetre  libelled  in  the  Vioe 
Admiralty  Court,  under  decree  of  which  it  was  unskippedai 
sold  at  the  Cape,  for  the  benefit  of  the  captors  :  subsequeottf 
(before  action  brought)  this  decree  was  reversed  on  apped^ 
and  the  property,  or  the  proceeds  of  the  sale,  directed  to  be 
restored  to  the  agents  of  the  assured,  upon  payment  of  the 
captor's  costs ;  bid  down  to  the  time  of  action  brought^  u 
part  of  the  saltpetre^  or  of  the  proceeds  of  the  sale^  hadbeeaiP 
ceived,  either  by  the  assured  or  his  ogenL  The  assured  bavim 
clahned  a  total  loss,  it  was  objected  that  he  had  giveo  84 
valid  notice  of  abandonment.  Lord  Ellenborough,  boweicit 
and  the  Court  of  King's  Bench  held,  that  no  such  notice  M| 
necessary  under  the  circumstances.  ''  If/'  said  his  lonU||| 
'*  instead  of  the  saltpetre  having  been  taken  outoffks^ 
and  sold,  and  the  property  devested,  and  the  subject^inaUer 
to  the  owner,  it  had  remained  on  board  the  ship,  and  befl 
restored  at  last  to  the  owner,  I  should  have  thought  tlM0; 
was  much  in  the  argument,  that,  in  order  to  make  it  a 
loss,  there  should  have  been  notice  of  abandoomeot, 
that  such  notice  should  have  been  given  sooner;  but 
the  property  itself  was  wholly  lost  to  the  owner ;  and, 
fore,  the  necessity  of  any  abandonment  was  aliogetker 
asvayJ^  (p) 

In  this  case,  as  it  was  remarked  by  Lord  Ellenl 

(o)  Mellivh  v.  Andrewf,  15  East,  13.         See  judgment  of  Lord  EUenboiMI^' 
(p)  MuUett  V.  Shedden,  13  East,  304.    310. 


'mi 


I  See  Wataon  r.  Ins.  Ck>.  of  N.  A.  1  Binoey,  47 ;  Bfown  ».  Phoeaix  to  O* 
My,  44S;  Barney  v.  Blaryland  Ina.  Co.  9  Han.  4c  John.  13a 
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^lEuid  Mr.  J.  Bayley  in  the  course  of  the  argument,  no  cireum-  Cases  of  sfaso- 
fltance  had   happened  before  action  brought  to  make  ^  oashipsnd 
original  detention  (which  was  the  cause  of  loss  alleged  in  the  f^  *'*"**' 
declaration)  few  than  a  total  loss  ;  "  the  assured,"  said  Lord  — m-tam 
EUenborough,  "  stands  upon  the  actual  destruction  as  to  him 
€fihe  thing  insured^  which  precludes  the  tiecessity  of  ofiy  notice 
to  abandon  i^."  {q)     The  effective  privation  of  his  property 
continued  total  as  to  the  assured  down  to  the  time  of  bring- 
ing  his  action  ;  and  this  is  the  true  point  of  distinction  upon 
which  the  case  rests. 

If,  indeed,  goods  are  seized  and  confiscated  by  a  hostile  Confiscatioa  of 
government,  subject  to  a  pending  claim  for  their  restoration,  ^^u^te  ras- 
wUch  oltimately  results  in  the  restoration  of  a  part  of  the  biHS^scti^ 
goods,  or  their  proceeds,  into  the  hands  of  the  assured  or  his  {jf^^^*^ 
■gents,  before  action  brought  —  in  such  case  the  assured  where  notice  of 

«  ..11  'i^i*  1        abandon  mcnt 

eannot    recover  for  a  total  loss  without  havmg   given  due  has  been  given 
■oliee  of  abandonment.     Thus,  where  sugars,  insured  from  ^be^viM  u ' 
London  to  Rotterdam,  were,  on  arrival  there,  seized,  and  xSnov***** 
tkrwards  confiscated  and  sold,  by  the  orders  and  for  the  ^gJJ*^ 
Voefit  of  the  Dutch  government,   but,  in   consequence  of 
^Knng  remonstrances,  half  the  proceeds  were  subsequently 
JMored,  and  paid  to  the   consignees   in  Rotterdam,  who 
them  over  to  the  assured — Lord  Ellenborough  inti- 
that  the  assured,  after  such  restoration,  could  not  have 
'^^gfat  his  action,  and  recovered  as  for  a  total  loss,  unless 
Si  bid  given  due  notice  of  abandonment,  (r) 
^fcj^      h  t  similar  case,  where  coffee  had  been  seized  and  confis-  aS|^^•T5;^nt. 
^^;4ftlBd  by  the  Danish  government,  but  the  consignees  abroad  802. 
dlowed  to  conduct  the  sale,  and  to  re-imburse  them- 
out  of  the  proceeds,  the  amount  of  the  bills  which  they 
mecqifted  andpaidon  account  of  the  assured  upon  the  credit 
emmgnment,  Mr.  J.  Gibbs  said,  "  If  the  plaintiff  had 
It  an  action  after  the  salvage  (u  e.  the  amount  received 
kam  from  the  consignees  on  their  acceptances,  and  which 
been  allowed  them  out  of  the  proceeds  of  the  sale)  for  a 
loss,  the  defendant  would  have  non-suited  him  for  want      *  1008 
^  abandonment.     I  do  not  state  that,  upon  seizure,  the 
itiff  might  not  sue  for  a  total  loss  without  abandonment ; 

MoOeo  9.  Sbedden,  13  Esst,  309.    Such  seems  to  be  the  true  result  of  the 
'  t  CaiBesi  906L    1  Jolm.  18L  ^  ease,  as  far  as  it  applies  tothe  distinction 

7  Tknno  s.  Edwards,  12  Esst,  488.    now  m  question. 
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Cum  of  abfo-  but,  after  the  resiorcUionj  no  abandonment  having'  been  dedarei 
oo  ship  and  in  the  meantime^  that  which  was  for  a  time  a  total  loss  became 
J2j^  •^'^"^       an  average  loss  ;  and  then,  all  that  is  restored^  is  restored  for 

the  benefit  of  the  assured,  not  of  the  underwriter.*'  (s) 
RfiMirt  of  these      In  these  two  cases  the  point  as  to  notice  of  abandonment 
was  only  indirectly  raised ;  and  the  true  result  of  both  ap* 
pears  simply  to  be  :  that  the  assured,  on  seiznre  and  coofii* 
cation  of  his  goods,  may  claim  a  total  loss  without  notice  of 
abandonment,  if  he  pleases  ;  that,  if  no  restoration  takes  plaoa 
before  action  brought,  he  may  recover  in  such  action  tht 
whole  amount  he  claims :    but  if,  before  that  time,  a  reston* 
tion  of  any  part  takes  place,  he  can  only  recover  an  average 
loss ;  in  order  to  recover  as  for  a  total  loss  under  such  circma- 
stances,  in  any  events  he  must  give  due  notice  of  abandon* 
ment.     In   fact,  as  Lord  Ellenborough  says  in  Mellisbff* 
Where  thing      Andrews,  **  where  there  is  an  abandonment,  the  risk  is  throws 
io  specie,  and     on  the  underwriters ;  where  there  is  no  abandonment,  the  party 
chance  of  its      takes  the  chance  of  recovering  according  to  his  actual  loss."  {tj 
tiSof i&mdon-      ^"  ^^^  ^^^®  ^^  Tunno  v.  Edwards,  Lord  EUenbonxfk 
ment  is  neces-    says,  '^  Is  it  not  an  established  and  familiar  rule  of  iusmanei 
total  loss.^        law  that,  where  the  thing  insured  subsists  in  specie^  andlkfi 
no suchciSnce  **  ^  chance  of  its  recovery^  in  order  to  make  it  a  total  tai 
thejact  of  its     there  must  be  an  abandonment  ?  "  This  is,  no  doubt,  ih 
specie  at  the      rule ;  but  then  both  its  terms  must  be  carefully  attended  1^ 
easaaityorsaie,  the  mere  fact  that  the  thing  insured  subsists  in  specie iit^^ 
tsoTno  impor-   ^jj^g  ^f  jjjg  j^gg  j^^^g  ^q^  render  it  necessary  to  give  nocicii 

abandonment,  unless  there  is  also  at  that  time  a  chance  (ff^\ 
recovery :    where   there  is  no  such   chance,  the  mere  Aj 
cumstance  of  its  subsisting  in  specie  at  the  time  of  Alj 
casualty  is  of  no  importance.     *'  The  loss,"  as  Lord  At 
1009  *      *says,  ''  is,  in  its  nature^  total  to  him  who  has  no  meaMj 
recovering  his  property,  whether  his  inability  arise  froa 
annihilation,  or  from  any  other  insuperable  obstacle." (*)i|  ^ 
takinK  to  pro-         Even  where  such  a  loss  has  taken  place,  followed  bj 
oeeds  of  aaie,     the  assured  may,  by  his  own  conduct,  in  electing  to 
riglitQ  recover  the  proceeds  of  the  sale,  instead  of  making  his  claim 

•sforatolal 

^^*"'  (#)  Goldsraid  v.  Gillies,  4  Taunt.  802.  («)  Per  Loid  Ahrnger  in  Bo«*^ 

(I)  Mdiitth  p.  Andrews,  15  £ast,  16.         vador,  3  Bingh.  N.  C  370. 


1  See  Robinson  v.  Commonwealth  Ins.  Co.  3  Sumner,  320,224; 
Co  V.  Southgate,  5  Peters,  (S.  C.)  604. 
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the  Dnderwriters,  if  he  thereby  alters  the  position  of  facts,  Casetofabto- 
80  as  to  afiect  their  interests,  forfeit  his  claim  to  recover  for  cnship and 
a  total  loss,  (r)  f^^'^ 

And  so,  e  converso^  even  in  a  case  where  they  would  other-  so  the  under- 
wise  be  entitled  to  notice  of  abandonment,  the  underwriters,  wnier  may,  bjr 

nig  own  ooQ- 

by  their  own  conduct,  may  forfeit  the  right  to  insist  upon  it :  doct,  waive  hia 
as,  where  the  assured,  on  hearing  that  his  ship  has  put  into  of  atM^don- 
port  to  repair  in  a  disabled  state,  expresses  his  desire  to  the  ™^^ 
andawriters  to  abandon,  but  they  dissuade  him  from  it,  and       • 
order  the  repairs  to  be  made  at  their  expense :  this  supersedes 
tbe  necessity  for  any  notice  of  abandonment,  and  the  assured, 
without  it,  may  recover  the  whole  amount  of  the  insur- 


'.  IL  Absolute  total  Loss  of  Ship  in  cases  of  Wrecks  or 
IrreparabiUty  foUowed  by  Sale. 

\  966.  Where  the  ship  in  the  course  of  the  voyage  and  by  Abaoiate  total 
4tt  agency  of  the  perils  insured  against,  becomes  an  absolute  ^!^J['^JSk 
'WKck — where  she  has  been  broken  in  pieces  and  dismem-  fouJjwSlby^ 
Ikiul,  so  that  "  her  planks  and  apparel  are  scattered  on  the  >aie. 
^■i(z);"  this  is  a  case  of  absolute  total  loss  on  ship,  "  al-  Where  the  ihip 
Vbogb  the  whole  or  a  greater  part  of  the  fragments  may  reach  ^^  ^o  no^ 
Jib  ihore  as  wreck.  **  (y)     In  such  case  it  is  quite  clear  that  Jj,?ni  jj^SSSlS^' 
■^fc  lUp,  •«  a  shipf  is  totally  destroyed ;  —  the  ship  has  per-  «««• 
1,  only  the  wreck  remains.     Les  dkbris  du  namre  naufragi 
maiSj  le  tuwire  n^exisle  plus,  (z) 
No  doabt,  accordingly,  has  ever  existed,  that  in  a  case  of 
kind  the  assured  may  recover  the  whole  amount  of  the 
without  any  notice  of  abandonment,  it  being  under- 
that  the  wreck  which  comes  to  hand  is  a  salvage  for  the 
it  of  the  underwriter, 
now  also  established  by  the  recent  course  of  our  And  the  rule 
ience,  that,  although  the  damage  done  to  the  ship  wheratbTaiiipk 

lUicMI  9.  Edie,  1  T.  Bep.  OOS.  {x)  Per  DaUaa,  C.  J.  in  BeUtr.  Nixon, 

1%  perLoid  Alniger, Boux «.  Sal-  Holt'sN.  Pr.423. 

3  Biiigfa.  N.  C.  986.    See  ako,  8.  (y)  Opinion  of  the  Judges  deliveied  to 

9.  HePckrW,  Paik  oo  Ina.  309,  the  Hooae  of  Lords,  in  Irving  v.  Man- 

-  ning,  8th  Joly,  1847. 

'  t)k  GcMin  9.  Newnkain,  2  T.  Rep.  (s)  Emerigon,  chap.  xvii.  sect.  S,  vol. 

iL  p.  213,  ed.  1827. 
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AiMohite  total  by  the  perils  insured  against,  be  somewhat  short  of  this 
t^ittes  of  wrHc,  complete  wreck,  or  actual  dismemberment,  although,  that  is, 
SiI^STby*^^^  Aer  hull  nuiy  hold  together  ^  and  the  form  of  a  ship  remain  - 
"^ yet,  if  the  damage  be  so  great  as  to  make  it  wholly  impofsi- 

S*^  **'iioid  ^^^  ^^^  ^^^  master,  by  any  means  in  his  power,  to  repair  her 
together,  is  yet  so  as  to  keep  the  sca  as  a  ship,  or  to  do  so  except  at  a  ooit 
•^^SF^'  that  would  exceed  the  ship's  value  when  repaired  ;  and  die 
araii  sTm  to  master  consequently,  acting  bond  fide  and  as  a  prudent  owoer 
keep  Uie  sea  as  ^ould,  if  uninsured,  sells  the  ship  where  she  lies  —  the  assored 

a  ship,  or  only  '  '  ^ 

so  repaired  at  a  may  treat  this  as  an   absolute  total  loss  of  the  ship,  and 

cost  greater  ''  ri-  •!•• 

than  her  value  rccover  the  whole  amount  of  the  insurance,  without  giving 
and^^scoScT*^  uoticc  of  abandonment,  (a) 

w^re^siwUes.  ^^  must,  however,  carefully  be  borne  in  mind  in  ihciB 
In  such  cases,  cascs,  that  it  is  uot  the  mere  fact  of  sale  which  entitles  tbe 
whicirmakes  assured  to  recover  without  notice  of  abandonment ;  in  the 
kteiTtotaTbut  language  of  Mr.  J.  Bayley,  "  there  is  no  such  head  of  tii«r- 
thesuteof<Wni.  ance  law  as  loss  by  sale:  "  lb)  that  which  entitles  the  aseured 

age  to  which  ^  '       ^   r 

the  ship  has       to  treat  the  loss  in  such  cases  as  absolutely  total,  is  the  Me 

befora  the  sab,  to  which  the  ship  has  been  reduced  by  the  perils  iimnd 

niileii^t        against  previous  to  the  sale,  and  which  alone  justified  tki 

nwamire  iieoes-  •master  in  selling.     The  loss,  in  fact,  before  the  sale^  muetii 

1011*      total,  independently  of  the  election  of  the  assured  totreiti 

as  such,  in  order  to  enable  the  assured  after  the  sale,  toreooitf 

for  it  as  a  total  loss  without  notice  of  abandonment.    WheM 

this  is  not  so,  and  a  notice  of  abandonment  would  otberwitf 

be  requisite,  in  order  to  show  that  the  assured  elects  to  tn^ 

it  as  a  total  loss,  the  mere  fact  of  the  sale  will  not  excutt  tki 

want  of  such  notice,  (c)  ^ 

(a)  Idle  V.  Royal  Exch.  Ass.  Comp.  3  wood  v  HenckeU,  Park  co  bsaiklt 

Moore,  115,  8  Taunt.  755.    Robertson  p.  ed.     Hodgson  p.    Blackktoa,  Aii  A  | 

Claike,  I  Bingh.  444.    Robertson  p.  Car-  note;  aad  also,  as  to  thk  pc»t,tfct  j#j 

rutbers,  2  Stark.  571.    Cambridge  v.  Ao-  meiU  of  Tindal  C.  J  in  Boox i^Mi*^ i 

derton,  Ry.  &  Mood.  60,  1  Car.  &  P.  213.  1  Bingh.  N.  C.  SS6.                          1 

S.  C.  2  B.  &  Cr.  691.    Doyle  v.  Dallas,  (6)  In  Gardner  v.  Salyadcr,  1  lk^^\ 

1  M.  &  Rob.  48.    Gardner  r.  Salvador,  Rob.  U7. 

ibid.  116;  andsee  judgment  of  Lord  Abin-  (c)  See  the  very  able 

ger  in  Roux  v.  Salvador,  3  Bingh.  N.  C.  J.  Maule  (then  at  the  bar)  is 

288,  overruling^  the  earUer  cases  of  All-  Salvador,  3  Bingh.  N.  C.  230. 


1  In  Gordon  v.  Mass.  F.  ds  M.  Ins.  Co.  2  Pick.  267,  Mr.  Chief  Jv^^ 
said  ;  — "  There  certainly  is  much  contrariety  of  opinton  on  this  subject,  bol*'' 
the  principle  on  which  the  matter  resU  is,  that  where  the  property,  tboogli  iV> 
not  destroyed,  and  the  insured  has  any  legal  interest,  which  he  can  coBTC^r?^* 
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Tbe  foHowinff  is  the  leading  case  by  which  the  above  Abtoiutatoui 
oeition  has  been  established  in  our  jurisprudence.  cases  of^mdk, 

A  timber*laden  ship,  insured  from  Quebec  to  Bristol,  in  ^^|3^^^ 
liliog  down  the  St.  Lawrence,  struck  upon  the  rocks,  and  ^^^ 
ot  so  fast  set  that  the  master,  after  making  every  possible  ^^^^l"** 
Bbrt,  could  not  get  her  off,  but  was  obliged  to  leave  her  there  Ry-  ^]^<^ 
qposed  to  a  heavy  sea  (d) ;  having  procured  surveyors,  and,  p.  23i;  2  B.  & 
moogst  others,  a'  Lloyd's  agent  from  Quebec,  to  examine  ^^^  |^yi.  203. 
le  vessel,  she  was  found  to  be  so  damaged,  that,  although  still 
Hainiog  the  form  of  a  ship,  she  was  only  saved  from  going 
»  pieces  by  the  timber,  which  formed  the  greater  part  of  the 
vgo ;  and,  in  the  judgment  of  the  surveyors,  the  expense  of 
etting  her  off  the  rocks  (if  that  could  be  accomplished,)  and 
qiairing  her,  would  exceed  her  value  when  repaired :  they, 
wrefoTe,  advised  the  master  to  sell  her,  which  advice  he, 
eiog  ignorant  of  the  insurance,  complied  with,  and  accord- 
^y  sold  her  iA  Quebec,  unlh  her  register  ;  the  purchaser, 
ftYing  succeeded  in  getting  her  off  the  rocks,  repaired,  and 
her  on  another  voyage,  at  the  outset  of  which  she  was 
in  the  Gulf  of  St.  Lawrence ;   the  plaintiff,  who  had 
Piver  given  any  notice  of  abandonment,  brought  his  action 
inr  a  total  loss. 
It  was  contended,  for  the  defendant,  that,  as  the  ship  still 
as  a  ship  at  the  time  of  the  casualty,  and  was  sold, 
a  wreck  to  be  broken  up,  but  as  a  ship,  with  her      *  1012 
,  to  make  another  voyage,  the  sale  was  not  justified  ; 


M  Baive  tiie  master  leA  tbe  ship  to  the  ship  was  bilged,  bogged,  sad  twisted 

^  IsQjaebee  for  advice,  be  bad  found,  oa  in  such  a  manner  that  he  considered  it  im> 

**that  tbe  keel  bad  gone  fore  possible  to  make  her  seaworthy."    From 

pieces  of  H  were  washed  on  the  report  of  tbe  case  in  4  Dowl.  &>  Ryl. 

aad  grip  were  gone,  and  204. 


io  Older  to  be  entitled  to  claim  for  a  total  loss.    On  the  other  hand,  where 

is  destroyed,  or  ths  tUU  is  UgaUy  divesud  by  a  lawful  saU^  an  abandon- 

Bcrcssary.'*    See  Winn  v.  Columbian  Ins.  Co.  12  Pick.  280,  282 ;  Per 

Walworth,  io  Aoierican  Ins.  Co.  v.  Center,  4  Wendell,  «38 ;   Williams  9. 

.  Co.  3  Sumaer,  dlO ;  Per  Putnam,  J.,  in  Orrok  t;.  Commonwealth  Ins. 

91  Fick.  464.    Mr.  Justice  Thooipaon,  giving  the  opinion  of  the  Supreme  Court 

Hailed  Slates^  and  referring  to  tbe  case  of  Gordon  v.  Massachusetu  F.  ft  Bl 

Cft,  says  ;  —  **  There  is  very  respectable  authority,  and  that  too,  founded  opoa 

nUtanlial  leasoos^  for  saying  that  no  abandonment  is  necessary  where  the 

has  been  lawfully  transferred  by  a  ncoeasary  and  justifiable  sale."    PaUpaoo 

Co.  V.  Southgate,  6  Peters,  (U.  S.)  004. 
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1013* 


at  all  events,  it  was  urged  that  the  plaintifF  could  not  reoover 
a  total  loss  without  notice  of  abandonment. 

Lord  Tenterden,  before  whom  the  case  was  tried,  told  the 
jury  that  the  question  was,  whether  this  was  a  total  or  partiil 
loss ;  and  that,  in  considering  that  question,  they  should 
look  not  80  much  at  the  acts  of  the  parties^  whether  buyen  or 
sellers^  as  at  the  state  of  the  ship  itself  ''  If,"  said  bis  lorddrip^ 
'Uhe  jury  are  of  opinion  that  this  vessel  could  not  here* 
paired  at  all,  or  that  she  could  not  be  repaired  without  inciv* 
ring  an  expense  equal  to,  or  greater  than,  her  valiiCi  theo  I 
shall  hold,  that,  although  she  may  exist  in  the  form  of  a  vease^ 
and  be  afterwards  sold  with  her  register,  the  plaintiff  wl 
be  entitled  to  recover  as  for  a  total  loss,  with  benefit  4 
salvage."  (g) 

When  the  case  came  befcure  the  court  in  banc,  bis  lordak^pf 
said,  '^  If  the  subject-matter  of  insurance  remained  a  ship,! 
was  not  a  total  loss ;  but  if  it  were  reduced  to  a  mert  cml^ 
geries  of  planks^  the  vessel  was  a  mere  wreck  :  the  name  yori 
may  think  fit  to  apply  to  it  cannot  alter  the  nature  of  tW. 
thing."  Mr.  J.  Bayley,  on  the  same  occasion,  said,  "ItaW 
the  legal  principle  to  be  this :  if,  by  means  of  any  of  the 
insured  against,  the  ship  ceases  to  retain  that  charackr^ 
becomes  a  wrecks  that  is  a  total  loss,  and  the  master  may 
her,  and  the  assured  may  recover  for  a  total  loss, 
noticerof  abandonment."  (/) 

It  is  evident,  from  the  above  statement  of  the  case  (\ 
]&  founded  upon  a  collation  of   the  two  Nisi  Prius 
with  those  in  banc,)  that  the  ship  at  the  time  of  tbe 
was,  as  Lord  Tenterden  says,  ^^  a  mere  congeries  of  pUK] 
''detaining  the  form  of  a  ship  indeed,  but  so  far  damaged  i 
to  have  ceased  to  exist  for  any  useful  purposes  as  a 
"  She  was,  Uierefore,"  as  Lord  Tenterden  expressed 
in  a  subsequent  case,  *'  no  longer  to  be  deemed  a  sbipi 
rather  materials  for  another  ship."  (jg) 


(•)  Ry.  &  Mood.  61 ;  aod  see,  also,  1  Allen  v.  Sogroe,  8  &  &>  C.  SNiS 

Carr.  &  P.  214.  Ryl.  9,  at  M.  P.  Danaon  ft  Lloyd,  tfl|l 

(/)  Cambridge  r.  Anderton,  2  B.  ft,  this  caae,  howeyer,  as  appesnbf  Ail 

Cr.  691, 4  Dowle  &  Ryl.  203,  S.  C.  Ryl.  P.  report,  notice  of  abandooaert 

ft  Mood.  60,  1  Car.  ft  P.  213 ;  see  S.  P.  given. 
Robertson  v,  Clarke,  1  Bing.  4^)6, 8  Moore,       {g)  In  Allen  p.  Sugiue,  Dsjh.  * 

622,  where  the  loss  was  al«o  held  total  192. 
without  notice  of  abandonment ;  see  also 
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\nd  the  case  is  a  direct  authority  for  the  position,  that  AtMotat*  toui 
en  a  ship  reduced  to  such  a  state  is  sold  abroad,  the  (^^^of  Jieok, 
iDtiff  need  give  no  notice  of  abandonment  in  order  to  SiSjIdS^ 

over  as  for  a  total  loss,^  »^- 

[n  a  subsequent  case  the  Oivner  of  a  ship  which  had  sunk,  Doyle  v.  Dallas, 
enos  Ayres  Roads,  sold  her  as  she  lay,  because,  in  the  48. 
aion  of  surveyors,  an^ong  whom  was  a  Lloyd's  agent,  the 
lense  of  raising  her  (even  if  she  could  be  raised  at  all) 
«ild  probably  be  more  than  she  was  worth  :  tiwas  admiUed 
i  no  effectual  notice  of  abandofiment  was  in  fact  given :  and 
question  as  to  the  totality  of  the  loss  was  put  entirely  upon 
point,  whether  the  sale  was  justified  under  the  circum- 
Dces.  The  jury  having,  upon  the  facts,  found  that  the  sale 
8  not  justified,  a  verdict  passed  for  the  defendant,  which 
t  oouityon  application  for  a  new  trial,  refused  to  disturb  (A) : 
1  their  decision  been  the  other  way,  it  certainly  appears, 
m  the  whole  tenor  of  Lord  Tenterden's  summing  up,  that 
I  want  of  notice  of  abandonment  would  have  been  held  no 
feelion  to  the  plaintiff's  right  to  recover  for  a  total  loss ; 
d  the  cBQCj  in  this  view,  is  an  authority  for  the  position 
it  m  sale  of  ship  by  the  owner  abroad,  if  justified  by  the 
farent  impossibility  of  recovering  the  ship  at  all,  or  at  an 
less  than  her  worth  when  recovered,  gives  a  right  to 
the  whole  amount  of  the  insurance  without  notice  of 
ttadonment. 

la  another  case,  which  came  before  the  court  very  shortly  Oardoer  v. 
ktrwards,  a  total  loss  was  claimed  upon  a  ship  which  had  iMt^^Rob. 
■B  driven  on  rocks  in  the  course  of  her  voyage,  and  sold  ^^^' 


master  where  she  lay,  under  the  advice  of  surveyors, 
Ito  were  of  opinion  that  she  was  a  complete  wreck  and  that 
f^moM  impossible  to  get  her  off:  no  notice  of  abandonment  is      *  1014 
■b|1  to  have  been  given,  and  no  point  as  to  want  of  notice 
ilpm  to  have  been  raised.     Mr.  J.  Bay  ley  said  to  the  jury,  summing  up  of 
fhe  question  in  this  case  is,  whether  you  are  satisfied  there  Mr.  J.Bayfey. 
^been  a  total  loss  by  the  perils  of  the  seas.     /  know  of  no 
A  head  m  insurance  law  as  loss  by  sale.     If  the  situation  of 

9  Dbyle  v.  Ddlaa,  1  Mood.  &  Eob.    case  will  be  cited  at  greater  length  in  the 
'  ofLonlTeoterdenyp.  94.  Tbii    next  chapter. 


>  iliile,1011»inBote. 
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The  authority 
of  Cambridge 
9.  AndertOQ 
doubted  by  Ch. 
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Boux  V,  Salva- 
dor, 1  Bingh. 
N.C.  538-544. 

1016» 


Cases  of  Hodg- 
son v.  Blaclds- 
too  and  All- 
wood  9.  Henck- 
ell, 


the  ship  be  such  that  by  no  means  within  the  master's  read  U 
can  be  treated  so  as  to  retain  the  character  of  a  ship^  then  it  is 
a  total  loss.  If  the  master,  by  means  within  his  reach,  can 
make  an  experiment  to  save  it,  unth  a  fair  hope  of  resiomg 
it  to  the  character  of  a  ship  (i.  e.  a  sea-going  vessel,)  hecaumi 
by  seUingy  turn  it  into  a  total  loss.  Bona  fides  in  the  roaster 
will  not  decide  the  question,  for  if  he  sells  erroneously  what 
is  entitled  to  the  character  of  a  ship,  though  be  thinks  it  a 
wreck,  it  will  not  do."  (t) 

It  appears,  then,  that  these  authorities  support,  or,  at  aD 
events,  are  not  inconsistent  with,  the  position  established  by 
Cambridge  v,  Anderton,  that,  when  a  ship  is  sold  by  the 
master,  or  owner  (y),  under  such  circumstances  that,  tboifk 
her  timbers  hold  together,  though  she  may  not  have  lost  tk 
form  of  a  ship,  yet  she  has  ceased  to  exist  for  any  qkU 
purposes  as  a  ship,  and  becomes  a  mere  congeries  of  plantar 
the  cost  of  repairing  which,  so  as  to  restore  to  it  its  cbaraokr 
as  a  sea-going  ship,  would  exceed  its  worth  when  so  repaint 
this  is  a  case  of  absolute  total  loss  on  ship,  for  whkshlW.j 
assured  may  recover  without  notice  of  abandonment 

In  the  case  of  Roux  v,  Salvador  (the  facts  of  wbidi  ■• 
shall  have  to  consider  in  the  next  article,)  when  it  first  caai 
before  the  Court  of  Common  Pleas,  Mr.  Chief  J.  Tiaitj 
dissented  from  the  doctrine  of  the  case  of  Cambridge  v.  ii^.j 
derton  as  opposed  to  the  weight   of   previous  aotboritii^ 
^especially  to  the  two  Nisi  Prius  decisions  of  AUwood 
Henckell  and  Hodgson  v.  Blackiston,  which  he  regaidedi 
laying  down  the  proposition,  without  any  limitation, 
notice  of  abandonment  is  necessary,  though  ship  and 
have  been  sold  and  converted  into  money,  at  the  time 
the  notice  of  loss  is  received.  (A;) 

These  cases,  however,  only  show  that  the  mere  fact  of  i 
abroad,  irrespective  of  the  state  of  the  ship  or  cargo  wkiA\ 


(t)  Grardner  v.  Salvador,  1  Mood.  9l 
Rob.  116,  in  Tanner  v.  Bennett,  Ry.  &> 
Mood.  1S2 :  and  aUo  in  Underwood  v, 
Robertson,  4  Camp.  138,  where  a  total 
loss  was  claimed  on  sale  of  ship  abroadi 
no  notice  of  abandonment  appears  to  have 
been  given,  and  no  objection  made  to  the 
want  of  it. 
( j)  It  makes  no  difference  which.  Doyle 


V.  Dallas,  1  Mood.  &  Bob.  48. 
Siignie,  Dans.  &  U.  18S,  8  &  *| 
561.    See  also  the  dicta  of  Ch.  J.i 
in  Idle  v.  Royal  Exch.  Aml 
Moore,  148, 8  TbunL  774. 

(l)  See  judgment  of  Tmdsl  Ck. 
Roux  V.  Salvador,  1  Biogh.  K.  C 
544. 
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nd  justified  iij  does  not  constitute  an  absolute  total  loss,  Abaoiutetoui 
igh  the  assured  may  receive  intelligence  at  one  and  the  caaee  of  ^n«ok, 
m  time  of  the  loss  and  the  sale.     In  the  case  of  Hodgson  foii^^^d^^ 

Blackiston  (/)  no  facts  are  stated  at  all,  but  merely  the  '^ 

ciple  laid  down  without  any  qualification.  In  Allwood  v,  HencEdlTpiik. 
ickell  (in)  the  facts  were,  that  a  ship,  with  cargo,  insured  399,8thed. 
a  homeward  voyage  from  Jamaica  to  London,  having 
1  captured  by  the  French  and  recaptured,  was  carried 
Antigua  by  the  recaptors,  and  there  sold,  under  a  vice- 
liralty  decree,  by  a  prize  agent,  who  held  the  proceeds 
those  concerned,  subject  to  the  recaptors'  salvage ;  the 
ired,  who  received  news  of  the  loss  and  of  the  sale  at  the 
e  time,  at  first  elected  to  take  to  the  proceeds,  but  sub- 
leotly  gave  notice  of  abandonment,  which,  being  out  of 
i^  was  treated  as  a  nullity,  and  then  brought  his  action 
a  total  loss :  it  was  contended  that,  as  in  this  case,  the 
ftriy  had  been  sold  and  converted  into  money  before  the 
Ues  knew  where  the  ship  was  taken  to,  the  loss  was  absolutely 
iimiis nature,  and  no  notice  of  abandonment  was  neces- 
f.  Lord  Kenyon,  though  he  gave  no  decided  opinion  on 
point,  inclined  to  tliink  that  the  case  was  the  same  as  if  the 
fert^  had  remained  in  specie  at  Antigua,  and  had  not  been 
i;  and  the  verdict  was  ultimately  taken  for  an  average 

••  (*)  ♦  1016 

%  IS  clear  that  this  case,  when  its  facts  are  looked  to,  is  no  These  chms 

hority  against  the  doctrine  of  Cambridge  v.  Anderton :  ^^i^ "ST^* 

m  Dolhiog  is  stated  with  regard  to  the  state  of  damage  to  ^^  ^*  ^' 

ph  the  property  was  reduced ;  for  any  thing  that  appears 

Jjifn  contrary,  the  sale  was  wholly  unjustifiable  :  the  ship 

|{^  have  been,  and  in  all  probability  was,  subsisting  in 

mm  as  a  ship  ;  though  part  of  the  cargo  was  plundered,  the 

IpjEor  all  that  appears  to  the  contrary,  might  have  been  for- 

pried:  the  case,  in  fact,  merely  shows  that  there  is  no  such 

rita  nwaraiice  law  as  loss  by  sale;  in  other  words,  that  the 

fm  hex  of  sale  abroad,  before  notice  of  loss  received,  does 

with  notice  of  abandonment,  where  the  state  of 

,  at  the  time  of  sale,  was  not  such  as  to  have 

hlad  the  assured  to  recover  for  a  total  loss  without  such 


9.  BlackiBtoii,  Purk  oo  Int.       (m)  Allwood  v.  HenckeHi  Park  on  Ins. 
SUi ed. Hush.  OQ Im.  611.  3Q9,8ihed.  (it)  Ibid. 
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Martin  V. 
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dooment  should 
beghreninsuch 


notice ;  accordingly,  Lord  Abinger,  in  dehyering  the  jodg* 
ment  of  the  Court  of  Exchequer  Chamber,  in  Roux  v,  Salva- 
dor, which^  as  to  this  point,  reversed  that  of  the  Court  of 
Common  Pleas,  expressly  upheld  the  authority  of  Cambridge 
t;.  Anderton,  which  must  now,  therefore,  be  taken  as  un- 
doubted law.  (o) 

§  367.  In  Cambridge  v.  Anderton  the  ship,  for  all  practical 
purposes,  had  ceased  to  exist  as  a  ship  when  sold,  and  the 
sale  was  effected  by  the  master  abroad,  without  commoai- 
cating  with  the  assured,  who  received  inteUigence  at  one  aad 
the  same  time  of  the  loss  and  the  sale  :  where  this  is  notao^ 
but  the  ship,  ihxmgh  much  damaged^  is  still  subsisting  ai 
ship  when  the  assured  receives  intelligence  of  the  taf^to 
cannot,  by  electing  to  sell,  instead  of  repairing,  her,  oo  tk 
probable  estimate  of  the  expenses  of  repair  being  greater  tto 
her  repaired  value,  entitle  himself  to  recover  a  total  loas  wii* 
out  notice  of  abandonment :  this  is  shown  by  the  followaf 
cases:  — 

A  ship  and  cargo  being  insured  from  Carlscrona  (in  Saredtt) 
to  London,  the  ship,  in  the  course  of  her  voyage,  becama* 
sea-damaged  that  she  was  forced  to  run  into  Warbisgy 
*8mall  fishing  place  on  the  Swedish  coast,  where,  on  soi 
she  was  reported  incapable  of  proceeding  on  her 
without  thorough  and  very  expensive  repair.     The 
on  hearing  this,  without  giving  any  notice  of 
stated  the  facts  to  the  underwriters,  asking  directiona  I 
proceed ;  they  declining  to  interfere,  he  ordered  a  sale 
ship  and  cargo  (which  latter  was  undamaged)  for  the 
of  all  concerned  :  they  were  accordingly  sold  on  the  spot, 
realized  so  little  that,  after  deducting  the  expenses  of  the 
and  salvage,  a  balance  of  20/.  was  left  against  the 
the  assured  on  this,  having  brought  his  action  for  a  told 
Lord  Ellenborough  directed  a  nonsuit,  on  the  groand 
as  the  ship  continued  to  subsist  in  specie  in  the  place 
she  was  carried,  this  was  not  a  total  loss  without 
abandonment.     On  motion  for  a  new  trial,  the  court 
the  rule  (p)  :  Mr.  J.  Bayley  said,  the  ship  renmtneti 
time  in  the  character  of  a  ship^  when  the  owners  pi 


(o)  3  Bingh.  N.  C.  266, 4  Scott,  1.  Cp)  Martin  v.  Ciobitt,  MEtft,^ 
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lie  sale  of  her  without  giving  notice  of  abandonment ;  Absoiate  total 
1  Lord  EUenborough  said,  '^  Where  the  thing  subsists  in  ^!L»  of  ^n«ck, 
^josii  did  hercj  I  cannot  but  say  that  an  abandonment  l^^^'i^'^^ 

lecessary ; "  and  his  lordship  then  states  the  reason  why  ^± 

ioe  of  abandonment  ought  in  such  cases  to  be  given,  viz. 

I  order  to  enable  the  underwriters  to  elect  wheiher  or  not 
f  will  incur  the  expenses  of  repair. ^^  (q) 

II  ship,  after  sailing  seaworthy  on  her  voyage  from  Hull  Beii  v.  Nixoa, 
Quebec,  was  overtaken  by  bad  weather,  and  obliged  to 

I  ioto  Limerick,  which  then  had  no  docks  fit  for  taking  in 
lepairing  a  ship  of  her  size.  On  survey,  she  appeared 
ch  damaged,  and,  as  the  agent  of  the  assured  there  con- 
red  it  to  be  impossible  to  remove  her  to  any  other  port  for 
Airs,  they  had  her  resurveyed,  condemned,  and  broken 
where  she  lay,  as  the  best  course  for  all  concerned.  No 
Aee  of  abandonment  having  been  given,  it  was  held  that 
I  aeaured  could  not  recover  as  for  a  total  loss,  (r)  Dallas, 
J.y  after  admitting  that  there  were  cases  in  which  the  as- 
ved  may  claim  a  total  loss  without  abandonment,  added,  *  1018 
Birf  if  the  case  be  doubtful^  the  assured  ought  not  to  take 
wm  himself  to  determine  for  the  underwriter  j  to  break  up  the 
ip^  and  call  upon  them  for  a  total  loss.  The  ship  is  proved 
fave  been  in  that  condition,  that  it  was  necessary  to  have 
■rvey.  She  was  not  a  wreck ;  her  timbers  were  together  ; 
t.msl/Bi  as  a  ship  specifically^  both  when  she  was  surveyed 
d  when  she  was  sold."  (s) 

Bir.  Phillips  (t)j  remarking  on  this  ci^se,  observes,  ''  The  Remarks  oq  the 
abandonment  of  a  ship  that  has  been  broken  up,  and  iJ^oo^  ^^  *' 
sold  as  mere  materials  or  fuel,  seems  about  as  idle 
B8  can  be  well  conceived."     But  the  decision  seems 
in  principle,  when  the  circumstances  of  the  case  are 

Kd  to :  1A0  ship  remained  a  ship  till  broken  up  by  the 
;  her  destruction  as  a  ship  was,  therefore,  not  imme- 
^tif  eaned  by  the  perib  insured  against ;  it  was  the  work, 
fft  the  winds  and  waves,  but  of  the  assured  himself,  who 
Ihy  by  notice  of  abandonment,  to  have  given  the  under- 


f 


BM.  491.  notioe  of  tbandamiieDt  was  oecessaiy  in 

9.  Mizoo,  Hoh's  N.  Pr.  423.    this  case. 

ii  baw  wwB  nnanimciM,that       («)  Bell  v,  Nixoa,  Holt's  N.  Pr.  425. 

(0  2  Phillips,  OQ  Ins.  234. 

n.  24 
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Abtolate  total     writers  the  option  of  taking  to  the  ship  as  she  stood  befoie 
(^uiet  of  wreck,  being  broken  up,  and  making  what  they  could  of  her. 
SiowSdby**^'       The  position,  in  fact,  established  by  this  and  the  preceding 
'^'  case  simply  is,  that  if  the  ship  at  the  time  of  loss,  notice  of 

loss  and  sale,  continues  to  subsist  specifically  as  a  ship,  tke 
assured  cannot,  on  any  probable  estimate  of  its  not  being 
worth  while  to  repair,  proceed,  without  giving  notice  of  abu- 
donment,  to  have  her  sold  or  broken  up,  and  then  call  upoo 
the  underwriters  for  a  total  loss. 
Whei^  bow-         If  however,  he  have  given  such  notice,  and  then  orders  i 

evefi  ship  iaa  .*.. 

mere  congeries  salc,  this  will  not,  it  sccms,  operate  as  a  waiver  of  his  notice; 
ed bytelling"^  at  all  events,  where  the  ship  is  as  a  ship  wholly  irreparable, 
bright  to?^   except  at  a  cost  greater  than  her  repaired  value,  (u) 

list  oo  preyioufl 

notice  of  aban-  , 

doament.  ^  368.  A  question  may  be  raised,  whether,  if  the  shipieaai 

her  home  port,  or  that  of  her  destinationj  in  so  shattered  aii 
1019  *  ^dismembered  a  state  as  to  be  no  longer  a  ship,  but  a  m^t 
abwiute  totai"^  the  assured  may  recover  for  a  total  loss  without  notioev 
ri^D?a'wreck  abandonment :  if  she  be  wrecked  in  pieces  off  such  port,^ 
atbmjwrt  of  that  nothing  but  her  fragments  come  to  band,  there  csah 
Kin  such  case  "^  doubt  that  he  may,  and  the  wreck  will  then  be  a8al«|l| 
her  planks  hold  for  the  benefit  of  the  underwriters  :    if,  however,  her  pi  ^ 

anther,  It  18  .,  ,  g, 

ertoffiveno-  Still  hold  together,  SO  that  she  retains  the  shape  oft 

mem.         ^'  though  wholly  irreparable,  so  as  to  be  fit  to  take  the  sea  a| 
except  at  a  cost  greater  than  her  value  when  repaired^ 
safer  practice  would  appear  to  be,  to  give  notice  of  al 
ment :  if  that  be  done,  the  fact  of  her  being  brought  tbai< 
abled  into  her  port  of  destination  will  make  no 

SToFl^f^ifia  the  right  of  the  assured  to  claim  a  total  loss.    Thus,  in  81 
V.  Felton,  where  the  ship  had  experienced  a  ooncosM 
sea,  which  so  disabled  her,  that,  though    her  timbers 
together,  she  was  yet,  to  all  practical  purposes,  a  wreck, 
oould  only  be  kept  afloat  in  harbor  by  lashing  her  to 
ship,  the  assured,  who  had  given  notice  of  abandonment|i 
held  not  precluded  from  recovering  a  total  loss,  becaiait 
port  into  which  she  had  been  so  brought  was  her 
destination,  (v) 

mtt^iSL         ®^'  Allen  v.  Sugrue,  where  the  ship  had  got  aground, 

urToou  off  the  entrance  to  her  home  port,  and  was  afterwards 

(«)  Alien  V.  Sugrue,  Dans.  &  U.  188.        (v)  9bawe  «.  FVltOD,  2  Ent,  ltt> 
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to  that  port  in  such  a  state  that,  though  her  timbers  were  Absolute  total 

^tber,  she  had  still  ceased  to  exist  for  any  useful  purpose  aumof  Ji«^ 

a  ship,  and  was,  in  fact,  a  mere  congeries  of  planks j  which  Siwed*!^*^^ 

•dd  only  be  restored  to  the  character  of  a  sea-going  ship,  f^Jf: 

a  cost  which  would  have  exceeded  her  value  when  repair- 
I9  the  assured  on  notice  of  abandonment,  was  held  entitled 

lecoYer  a  total  loss  (to) :  and  the  law  as  to  this  point  is  the  u^^j^ai^s!** 
ime  in  the  United  States,  (x) 


•  nL  Absolute  Tcftal  Loss  on  Sea^damaged  Goods  when      •  1020 
thrown  away  or  sold  in  the  course  of  the  Voyage. 

%  369.  Almost  all   perishable  goods   are  insured  in  this  Absoiate  total 

•  1  !///•<•  ««     1        •  loni  on  sea- 

■ootry  with  a  warranty  to  be  ^'  free  of  average,"  that  is,  as  damaged  goodi 
mfaave  already  seen,  with  a  stipulation  on  the  part  of  the  Zm^otmSSim 
■A  Hi  I  iter   that,  in  respect  of  such   articles,   he   will   be  ^If^**^*** 

ride  flMT  nothing  short  of  a  total  loss.  Almost  aU  the 

Hence,  almost  all  the  cases  in  which  the  question  has  been  ^^'^  ^J^ 

-  *  lute  total  \om 

as  to  the  underwriter's  liability  on  articles  warranted  on  goods  hxn 
of  average  "  have  turned  on  the  point,  what,  upon  ar-  seJdammto 
l0Bi  so  insured,  amounts  to  a  total  loss  ?  S^S!^""* 

^Il  is  not,  however,  to  be  concluded  on  this  account,  that  a 
Vhl  Ion  on  articles  warranted  free  of  average  is  a  different 
■tat  firmn  a  total  loss  on  other  perishable  goods  not  so  in- 

tl :  the  contrary  is  the  case.^ 
•0  cases,  in  fact,  except  those  of  partial  loss,  the  goods  ^^  where  the 

^^k  1  f  (juertioo  tmns 

npiMed  in  the  memorandum  stand  on  the  same  footing  as  on  the  totality 
Sir  goods  (jf)  ;  if  the  question  turns  on  the  totality  of  the  perLhiSto' 
Mb  dMfe  is  no  difference  between  them  and  other  perisha-  f^^^^^^S^ 

r  of  averag§  "or 

not,  stand  OQ  the 
9,  Sognie,  Dans,  dc  LI.    lips  on  Ins.  270.     •<  But  see  Pezant  v.  same  footing. 
C.  8  B.  A.  Cr.  fi61,  3  Man.  &    NaUooal  Ins.  Co.  15  Wendell,  453»  4S8. 

Parage  v.  Dale,  3  John.  Gas.  156.  y 
iMtktm  9.  XJnioa  Ins.  Comp.  4       (y)  Per  Bayley  J.  in  Hunt  v.  Raytl 
t  Peters  9.  Phoenix  Ins.    Exch.  Comp.  See  Beneck^,  Pr.  of  Indem. 
^  Bawle,  25,  cited  2  Phil.    383. 


I 
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Mnrptip  V.  V.  Sutes  Ins.  Co.  1  Wheaton,  219 ;  Richardeton  v.  Maine  Ins.  Co. 
119;  Le  Boy  v.  Oovemeor,  1  John.  Cas.  226;  Maggrath  v.  Church,  1 
C^  196;   Fooie  v.  Protection  Ins.  Co.  14  Conn.  47 ;  3  Kent,  (5ih  ed.)  297. 
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AiMoiate  total     ble  articles,  (z)     "  Whether  a  loss  be  total  or  partial  » it 
SnMgt^oo^  nature  must  depend  on  general  principles.     TUe  meniora^ 

rway  orlSytit  ^"™  ^^^^  "^^  ^^^V  ^^^  '"'^  "P^**  which  a  loss  shall  be  ptf^ 
tk$etmrmoftk$  tjaj  q^  lolal :  it  does  no  more  than  preclude  the  indemnity  ibr 

an  ascertained  partial  loss."  (a)  ^ 

As,  however,  in  practice  almost  all  articles  of  a  perishahb 
nature  are  insured  "  free  of  average,"  and  all  the  cases,  tiM 
the  introduction  of  the  memorandum  into  our  polidei  h 
1749,  have  had  reference  to  articles  so  insured,  the  inqioy 
as  to  what  amounts  to  a  total  loss  on  perishable  goods  I 
practically  an  inquiry  in  what  cases  the  underwriter  is  lidb 
for  any  loss  on  memorandum  articles^ — the  term  by  wUgI 
1021  *  ^commodities  warranted  free  of  average  by  the  coaimai 
memorandum  are  familiarly  known  in  insurance  law. 

Two  clMMf  of       These  cases  may  be  divided  into  two  classes :  1.  Wh« 

caa6S! 

1.  wiiere  Ion  the  loss  has  taken  place  in  the  course  of  the  voyage,  so  lU 

iLooumoir  ^he  goods  never,  in  fact,  arrive  at  their  port  of  destinatioii 

^wSmoUm  *"  »  ^*  Where  the  assured  claims  to  recover  in  respect  of* 

K^"^**  damage  on  memorandum  articles  arriving  in  bulk  at««l 

de^iiMtioa  tea-   port. 

*"****^  With  regard  to  the  former  class  of  cases,  to  the  conato 

tion  of  which  the  present  article  is  confined,  the  foUowif 
may  now  be  taken  as  the  rule  established  by  our  recent  jil^ 
•  prudence. 

Principle  ettab-       If  perishable  goods  which  have  been  once  sea-damagriij 
^j2,Mtoab.   ^^®  course  of  the  voyage  are  necessarily  unshipped  at 
oo^DM^bie"  ''*^^'"''*^'^  P^^i  ^n J  there  found,  by  reason  of  the 
goods  wheo       sea-damage,  to  be  reduced,  either  to  such  a  state  of 
away  in  the       putridity  that  they  cannot  with  safety  be  re-shipped  ioto 
^  same,  or  any  other  vessel,  and  are,  consequently,  then 

there  thrown  overboard;  or  to  such  a  state  of  ra^^dli 
gressive  decay  that,  instead  of  being  re-shipped  and  for 
they  are  necessarily  sold  at  the  intermediate  port^  firoa 
certainty  that,  if  sent  on  to  their  port  of  destination, 

(«)  t  Per  Mr.  J.  Washington,  in  Mo-       (a)  Per  Lord  Abinger  in  BoU  •>< 
rean  v.  United  States  Ins.  Comp.  1  Whea-    vador,  3  Bingh.  N.  C.  277, 278L 
ton  219,  cited  2  Phillips  on  Ins.  494. 


1  See  Pode  v.  Protection  Ins.  Co.  14  Coon.  47. 


OB  TOTAL  LOSS  WIXHOTrr  HOTICB  OF  ABAKDONMBlTr.  IQSS 

ecies  itself  would  disappear,  their  form  become  changedi  Absoiutetoui 

1008  OQ  "      " 


d  their  original  character  be  entirely  lost  by  decomposition  dunagisd  goods 
liire  arriving  there  —  in  such  cases  there  is  an  absolute  ^yOTtt^Mg 
Ittl  loss,  within  the  meaning  of  the  policy,  on  the  goods  so  ^Jl^*^**' 

rowD  away  or  sold :  even  though  at  such  forced  termina-  

m  of  the  risk  (t.  e.  at  the  time  of  the  sale  or  throwing  over- 
■rd)  the  goods  may  still  have  subsisted  in  specie,  this  will 
ake  no  difference ;  the  assured  is  equally  entitled  to  recover 
B  whole  amount  of  the  insurance  without  giving  any  notice 
'  mbeodoDment,  leaving  to  the  underwriters  the  benefit  of 
ly  salvage  that  may  ultimately  come  to  hand,  in  the  shape 
Iher  of  the  remains  of  the  goods,  or  the  proceeds  of  their 

*Tbe  rule  thus  established  is  opposed  to  that  laid  down  by      #  ^022 
ttd  Mansfield  in  the  case  of  Cocking  t;.  Eraser,  which  ap«  This  mie  op- 
Bsd  the  more  rigorous  construction  that  nothing'  short  of  ^ddng  v.^ 
wbig  to  the  bottom  of  the  sea  (oTj  in  his  lordship^ s  own  wordSj  ^'^^'' 
dkobtte  destruction  of  the  goods  by  the  wreck  of  the  ship^^^^ 
mid  amount  to  a  total  loss  an  articles  insured  *'^free  of  aver* 
W^^  even  at  an  intermediate  port. 

Tbe  facts  of  the  case  were  as  follows :  fish  was  insured  pacts  of  the 
mt  of  average  bom  Newfoundland  to  the  ship's  port  or  ports  ^^**'™* 
f  discharge  in  Portugal :  "  the  Portuguese  port  for  which  4  DougL  S9S. 
he  evgo  was  destined  was  Figueira.     The  ship  on  her  voy-  « 

^  eocoontered  such  bad  weather  that  part  of  the  fish  was 

PDfm  9.  Bowcroft,  3  Bos.  &  Pull.  3  Bingh.  N.  C.  266, 4  Scott,  1,  overruling^ 

Coiagui  9.  Loodoo  Ass.  Comp.  5  as  to  this  point,  S.  C.  1  Bingh.  N.  C.  fl24, 

lMi*8eL  447,  OMrrK&'MH^  Cocking  «.  lSoott,491. 
f,A  OoQf.  295.    Boux  V.  Salvador, 


> «.  ProleetioB  Ins.  Co.  14  Conn.  47,  it  was  held,  that,  to  subject  the  insop* 

Elbe  loss  of  goods  specified  in  the  memorandum  clause,  it  is  not  iiecewary  that 
hoirii  be  either  an  actual  destruction  of  every  part  of  the  goods  insured,  so  as 
M  phjaicallj  to  exist  in  specie,  nor  tliat  there  should  be  a  total  extinction  of 
bfilae;  but  it  is  sufficient,  if,  by  any  of  the  perils  insured  against,  the  voyage  is 
Ifei^  and  die  goods  neither  come  to  the  hands  of  the  owners,  nor  reach  their  port 
,  Bor  are  capable  of  being  forwarded.  3  Kent,  (5th  ed.)  297 ;  Treadwell 
Co.  6  Cowen,  270.  If  the  vessel  is  injured,  during  her  voyage,  to  half 
and  no  other  vessel  can  be  found  to  carry  on  her  cargo  to  her  port  of  desti- 
^it,  or,  if  the  veasel,  tliongfa  capable  of  repair,  cannot  be  repaired  within  a  reasoo- 
1 1iaK,aad  before  tbe  cargo,  being  of  a  perishable  nature,  within  the  memorandum 
bi^  w9  be  irretrievably  destroyed  by  the  delay  to  repair,  in  such  a  case  the 
Nd  oay  abandon  Uie  cargo,  and  recover  for  a  total  loss.  Bobinson  p.  Common- 
te  Im.  Co.  3  Soomer,  220,  291;  Patiqitco  Ins  Co.  t.  Southgate,  5  Peters, 
^)aM;  3Kflat,((khed.)297.   See  Ma^^th  9.  Church,  1  Caines,  Bep.  214. 
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AbMiute  total  necessarily  thrown  overboard,  and  she  was  obliged,  tboo^ 
dwDagedTgoods  bound  for  Figudra^  to  put  into  Lisbon,  where,  upon  surtey 
H^^^^im  by  the  board  of  health  of  that  city,  the  remainder  of  the 6* 
tk»€9WMoftks  ^33  pronounced  to  be,  and,  in  fact,  was  rendered, q/" novate^ 

'- through  sea-damage.     The  ship  did  not  proceed  from  Lisbot 

to  Figueira  in  completion  of  her  destined  voyage,  and  thefiik 
was  not  forwarded.  Lord  Mansfield,  under  these  circom* 
stances,  held  that  the  loss  was  not  actually  total,  and  that, 
therefore,  the  assured  on  fish  could  recover  nothing,  (c) 
<'  What,"  said  his  lordship,  <'  is  a  total  loss  ?  A  total  Im 
of  the  thing  insured  is  the  absolute  destruction  of  it  by  the  wnA 
of  the  ship.  The  fish  may  all  come  to  port,  though,  from  lb 
nature  of  the  commodity,  it  may  be  putrid,  it  may  be  stiat 
ing,  stilly  as  the  commodity  specifically  remains,  the  aodop* 
writer  is  discharged." 
Codnn^  9.  It  seems  better  to  consider  this  case  as  overruled  in  Eoj^ 

ruled  iiTEDg-     l&w,  than   to  cudcavor   to  support  it   upon   its  facts  (iQ* 
i»h  law.  especially   since    the   language    of   Lord   Mansfield  ii  ^ 

entirely  unambiguous  and  so  undoubtedly  opposed  to  lb. 
rule  now  understood  to  prevail.  It  was  indeed  diasefllrf 
1023  *  ♦from  on  three  several  occasions  by  Lord  Kenyon (e)yhiA 
Alvanley  (/),  and  Lord  EUenborough  (g*) ;  the  lattarrf 
whom  expressly  said  that,  "  if  obliged  to  choose  between  lb' 
•  two,  he  should  incline  to  the  opinion  of  Lord  Alvuikji, 

Dyson  v,  Rowcroft,  in  preference  to  that  of  Lord  lAsxttm 
in  Cocking  v,  Fraser." 
BcrtwTOorted        Jn  the  United  States  the  case  of  Cocking  v.  Fraser  isMfc] 
tent jQ the         ported  to  its  fullest  extent;  and  the  rule  prevailing  oo' 
United  Statea.    gy^jg^^  ^^  ^j^g  ^^jj^y  gjj^  ^f  ^jj^  Atlantic  is  Stated  by 

cellor  Kent  to  be,  that  the  assured  is  secure  against  all 
on  perishable  articles  within  the  memorandum,  whetha 
damage  be  great  or  small,  whether  it  defeats  the  voyage] 


(c)  Cocking  t.  Fraser,  Park,  Stb  ed.  so  much  damaged  aa  not  to  bt 

247.    Marshall,  227.    Beneck^,  Pr.  of  In-  carrying  on  to  the  port  of 

dem.  270.    See  also  the  case  reported,  4  See  Dyson  o.  Boworoft,  3  Boa  %  i 

Dougl.  295.  476. 

(</)  Lord  Alvanley  conjectures  that  the  (c)  In  Bamett  o.  Kett8ingtoa,7T. 

words  "of  no  value,"  in  the  case  of  222. 

Cocking  r.  Fraser,  are  somewhat   too  (/)  Dysons. BowcroA,3Baadtl 

large,  and  that  the  fact  was,  not  that  the  475^  476. 

cargo  was  in  such  a  situation  as  to  make  {g)  In  Cologan  9.  London  hM> ' 

it  impambk  to  preserv€  U^  but  was  only  5  Maule  &  SeL  455. 
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ilj  diminishes  the  value  of  the  goods^  unless  the  article  be  Abaoiute  toui 
mpletely  and  actually  destroyed  so  as  no  longer  physically  <kmagedgoods 

PTMf  ^  k\  1  ^**"*  thrown 

exlSU^A;  away  or  iold  fit 

In  our  own  jurisprudencci  on  the  contrary,  as  the  following  ^cmmeoftU 
show,  there  has  been  an  uniform  tendency  to  relax  the 


dmne  rigor  of  the  rule  laid  down  by  Lord  Mansfield,  as 
T  as  rdates  to  lasses  occurring  in  the  course  of  the  voyage. 
A  cai^  of  fruit  was  insured,  "/ree  of  averagei^  from  Ca-  IffSlIjof^IS? 
ii  to  Lisbon.     The  ship,  in  the  course  of  the  voyage,  was  |^|!l1^^'''^'^"^ 
need,  by  tempestuous  weather  and  contrary  winds,  into  ing  rotten,  at  an 
laota  CriK,   (an  intermediate  port,)  where  the  fruit  was  '^TheUan 
nod  to  have  been  so  much  damaged  by  sea  water,  that  it  f^"^  ^ 
■dbcome  rotten,  and  stunk  to  such  a  degree  that  the  gov-  ^^y*P^«,^^^* 

croiti  3  Boa.  vK 

nment  there  prohibited  its  being  landed.     It  being  requisite  PnU.  474. 

D  mdoad  the  cargo  in  order  to  repair  the  ship ;  and,  also,  in- 

■Mslent  with  due  regard  to  the  health  of  the  crew  to  keep 

lOD  board;  it  was  necessarily  thrown  into  the  sea.     The 

Wp,  on  survey,  was  found  so  damaged  as  to  be  unable  to      *  1024 

■oeeed  on  the  voyage,  and  was,  therefore,  sold  at  Santa 

Smb.    The  Court  of  Common  Pleas  held  that  the  assured  lf^^!^S!^ 

■jgbt  recover  for  a  total  loss  without  giving  notice  of  aban-  ^^  jJ^^Si, 

kmient.  (t)     Lord  Alvanley  said,  "  in  this  case  it  is  found 

Im  the  necessity"   (for  throwing  the  cargo  overboard) 

F^ttose^from  sea  water  shipped  during  the  course  of  the 

i^age,  and  that  the  commodity  was  in  such  a  state  that  it 

Odd  not  be  suffered  to  remain  on  board  consistently  with 

hi  health  of  the  crew.    In  consequence  of  this  necessity,  Thememoran. 

^  *  ^  •' '   dum  does  not 

Iwcfore,  the  commodity  was  annihilated  by  being  thrown  exempt  the  on- 
iMnard.     Had  it  not  been  so  annihilated,  it  would  have  aUiowonper- 
WtK^amHiilaied  by  putrefaction  ;  and  is  it  not  as  much  lost  to  Sll^onhdr* 

U  total  annihila- 
tes llflBt'a  Comm.  (6th  ed.)  295.   See  same  meaning  as  they  bear  on  this  side  ^^^^'^ 
tefMofv.  Ocean  Ins.  Comp.  14  John,  the  Atlantic,  there  seems  to  be  very  little 
^  tMoican  v.  United  Slates  Ins.  Comp.  difierenoe  between  the  rule  of  law  in  the 
l^iih.  C.  C.  290.    See  particolariy  2  two  countries. 

1^^  on  Ins.  488.  486.    If  the  words  (»)  Dyson  p.  Bowcroft,  3  Bos.  &  PuU. 

Miifai%  «*<«,*'  in  the  rule  as  above  474. 
V  4o«n  by  CbanoeUor  Kent,  have  the 


^Sae  Hngy  a.  Augusta  Ins.  ^  Banking  Co.  7  Howard,  (U.  S.)  d9iS,  cited  jM«e, 
N^  in  noces ;  Poole  v.  Protection  Ins.  Co.  14  Conn.  47,  cited  ante^  1021,  in  note ; 
Itbon  t.  Colombian  loa.  Ca  3  Caines,  Rep.  106 ;  Marcardier  v.  Chesapeake  Ins. 
CiCvanch,30;  SUnnflr  a.  Western  11.  4t F.  Ina.  Co.  19 Louis.  273 ;  Biaggrath 
^neh,  1  Caiae^  198. 
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Abaolate  total 
losBOBsea- 
damaged  goods 
wfaes  thrown 
away  or  auld  m 
tk$eawrmoftk§ 

Part  of  cargo 
of  wheat  in- 
tared  "free  of 
avciage,'* 
thrown  awajraa 
putrid  at  an  in- 
tormediataport; 
jiM^  an  abao- 
late total  loM 
of  aach  part. 
Cologan9. 
London  Aw. 
Oomp.  6  M.  dc 
8el.4l7. 


1025* 

Bemarics  of 
£Uenborough 
on  the  general 
quertioii. 


Porition  estab- 
lished by  Roax 
o.  Salvador. 


the  insured  by  being  thrown  overboard,  as  though  the  captain 
bad  waited  till  it  arrived  at  complete  putrefaction ? "  —  "I 
never  have  understood  thai  the  underwriters  insure  fish  ad 
other  articles  agaimt  no  perils  which  do  not  end  in  a  total  oh 
nihilaiion  of  the  commodUp.^^  (j) 

In  the  next  case,  a  cargo  of  wheat  was  insured,  "  warranted 
free  of  average,"  on  a  voyage  from  Quebec  to  Teneriffe ;  it 
the  course  of  the  voyage,  the  ship,  having  been  captured  aod 
recaptured,  was  carried  by  the  recaptors  into  Bermuda,  wben^ 
a  scarcity  prevailing,  an  embargo  was  put  on  the  wheat :  il 
being  also  found  necessary  to  repair  the  ship,  and  in  order 
thereto  to  unload  the  cargo,  an  order  was  obtained  from  tb 
government   of  Bermuda  for  that,  purpose,  and  the  whois 
cargo  was  accordingly  landed,  except  about  600  busbek  c' 
the  wheat,  which  were  found  to  be  in  such  a  state,  firom  tb 
sea  water,  that  the  magistrates,  out  of  regard  to  the  pidib 
health,  would  not  suffer  it  to  be  landed,  but  ordered  it  to  hi 
destroyed.     It  was  wholly  unfit  for  use,  and  was  accordiogljf 
carried  outside  the  harbor  and  thrown  into  the  sea:  m to 
this  part  of  the  case,  the  Court  of  King's  Bench  intimated  I 
strong  opinion,  (though,  as  notice  of  abandonment  had,  ■ 
fact,  been  given,  the  point  did  not  directly  arise  for  tkv 
decision,)  that  there  was  an  absolute  total  loss  on  tbewki 
*thus  thrown  into  the  sea.     Lord  Ellenborough  saic^i  *^^ 
sidering  the  contract  of  insurance  as  a  contract  of  indeoritll 
it  surely  cannot  be  less  a  total  loss  because  the  commodil9^\ 
sists  in  specie  J  if  it  subsist  only  in  the  form  of  a  nuisance} 
is  a  total  loss  of  the  thing,  if  by  any  of  the  perils 
against  it  is  rendered  of  no  use  whatever^  though  U  mat 
be  entirely  annihilated.^^  (A) 

The  following  case,  which  is  now  the  leading  antbority^ 
the  subject  in  our  jurisprudence,  goes  further,  and  shows,! 
if  the  goods  thus  necessarily  landed  at  an  intermediate 
in  a  sea-damaged  state,  are  sold  in  the  market  there, 
the  certainty,  that,  if  reshipped  and  sent  on  to  their 
destination,  they  will  inevitably  perish  before  arriving 

(J)  Dyson  v.  RowcroH,  3  Bos.  &  Pull.    Maule  &  Sel.  447,  judgment  of  Uxd  1 
474.  borough,  454, 455. 

{£)  Cologan  r.  London  An.  Comp.  5 


1  See  Wmiama  v.  Ode,  16  Maine,  207. 
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the  progress  of  putrefaction,  which  has  already  com-  AbMiote  total 
;Dced|  and  cannot  be  arrested  by  any  means  within  the  damaged  goods 
iter's  disposal;  in  such  case  the  assured,  who  receives  J^S'Sytit 
ellis^ence  at  one  and  the  same  time  of  the  loss  and  the  ^eoMn$oftk§ 

e,  may  recover  as  for  a  total  loss,  without  notice  of  aban-  

unent,  although  the  goods  at  the  time  of  sale,  still  sub- 
led  in  specie,  and  commanded  a  price  in  the  markets  of 
{ intermediate  port,  as  and  for  what  they  were  described  as 
ing  in  the  policy  ;  it  being  always  understood  that  the  pro- 
fids  of  the  sale,  when  they  come  to  hand,  are  pro  tanto  a 
Ivage  for  the  benefit  of  the  underwriters.^ 
Hides  valued  at  1117/.  in  the  policy,  were  insured,  *'  free  Roux  o.  Sdva 

average,'*  for  a  voyage  from  Vcdparaiso  to  Bourdeaux.  n.  c.2flS; 
he  ship,  after  sailing,  sprung  a  leak,  which  obliged  her  to  rouS^Vc??^ 
tt  into  Rio  de  Janeiro,  as  the  nearest  port,  to  repair.    There  ^p- 1^ 
e  whole  cargo  was  necessarily  kmded  in  order  to  repair  the  49i.' 
ip,  and  the  hides  were  found  to  be  in  a  state  of  incipient 
^refaction  occasioned  by  moisture,  which  had  got  into  the 
old  owing  to   the  leak ;  they  were  all,   as  it  is  termed, 
peased,"  the  hair  coming  off  in  the  fingers  of  those  who 
wDed  them.     This  greasing  is  a  partial  fermentation,  which 
Irid  not  be  stopped  by  any  means  practicable  at  Rio ;  and, 
k  consequence  of  its  progress,  it  became  impossible  to  send      *  1026 
ll  hides  on  with  any  hope  of  their  reaching  their  port  of 
IMlnation  in  a  salable  state  as  hides :  had  it  been  attempted 
^enry  them  on  they  would,  by  the  progress  of  putrefaction, 
^hdihe  character  of  hides  before  they  arrived  there.    They 
In  consequently  sold  at  Rio  for  the  gross  sum  of  273Z. : 
%  were  sold  as  hides^  for  the  purpose  of  being  tanned,  and 
m  to  tanned  by  the  purchasers. 

sAe  ship  was  subsequently  repaired,  and  proceeded  to 
iadeanx  with  the  rest  of  her  cargo  ;  the  assured,  who  had 
jtaived  at  the  same  time  notice  of  the  loss  and  the  sale, 
Imbt  his  action  as  for  a  total  loss,  without  having  given 
f  Bolioe  of  abandonment ;  the  Court  of  Exchequer  Cham- 
rieversing,  as  to  this  point,  the  judgment  of  the  Court  of 
fUDoa  Pleas,  held  that  this  was  an  absolute  total  loss  on 


Bbe  Hogg  9.  AngiMU  Ina.  4t  Banking  Co.  7  Howard,  (U.  S.)  505,  cited  10dO» 
i;  Voaie  v.  Prolectiaa  Ina.  Co.  14  Conn.  47,  cited  tmU^  1021,  in  note. 
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Abeoiate  total     the  hides  80  sold,  foF  which  the  assured  might  recover  witlunt 

damaged  goods  notice  of  abandonment.  (/) 

ri^  J^STin      The  principles  upon  which  the  Court  of  Exchequer  Cham. 

tkseourmoftks  ^er  proceeded  in  thus  deciding  have  been  already  developed 

Oroaodsoir —  ^"  ^  preceding  article  (m),  and  are  admirably  stated  by  Lorf 

decision.  Abinger  in  giving  the  judgment  of  the  court ;  a  judgmeit 

which  should  be  attentively  studied  by  all  who  desire  to  koof 
the  present  state  of  our  law  on  this  much  litigated  poiii 
Without  restating  here  what  ought  to  be  read  at  large  in  thi 
report,  it  will  be  sufficient  to  say  that  the  main  point  4 
decision  was  this,  — that,  owing  to  the  perils  insured  agaioil^ 
it  had  become  impossible,  when  notice  of  loss  was  first  i^ 
ceived,  for  either  the  assured  or  the  underwriter  to  procoK 
the  arrival  of  the  hides  according  to  the  terms  of  the  poliqt 

J»JJ™2^  "  In  the  case  before  us,"  said  his  lordship,  "  the  jury  hi« 
found  that  the  hides  were  so  far  damag^  bythepcribit 
the  sea,  that  they  never  could  have  arrived  in  the  fonn  df 
hides.  By  the  process  of  fermentation  and  putrefaction  wUii 
had  comTnejicedy  a  total  destruction  of  them  before  their  awi^ 
*at  their  port  of  destinatiouj  became  as  inevitable  as  ifik^ 
been  cast  into  the  sea  or  consumed  by  fire.  Their  destri 
not  being  consummated  at  the  time  they  were  taken  otfti 
the  vessel,  they  became  in  that  state  a  salvage  for  the 
of  the  party  who  was  to  sustain  the  loss,  and  were  a< 
sold  ;  and  the  facts  of  the  loss  and  sale  were  made  known  d\ 
same  time  to  the  assured.  Neither  he  nor  the  under! 
could  at  that  time  exercise  any  control  over  them,  or  bj 
interference  alter  the  consequences.  It  appears  to  us, 
fore,  that  this  was  not  the  case  of  what  has  been 
constructive  total  loss,  but  of  an  absolute  total  losSy  of  the 
they  could  never  arrive ;  and,  at  the  same  moment  wbeoii 
ligence  of  the  loss  was  received,  all  speculation  was  at  i 
end." 

His  lordship  then  enters  into  the  question,  whether 
fact  of  the  goods,  as  in  this  case,  subsisting  in  specie  ill 
time  of  sale,  and  being  in  fact  sold  as  hides,  ought  to 
any  difference  as  to  the  necessity  of  giving  notice  of  al 
ment ;  his  lordship  decides  that  notice  of  abandonmeutisi 


1027  ♦ 


(0  Roux  V.  Salvador,  3  Bingh  N.  C. 
908, 4  ScoU,  1,  overruling  as  to  this  point, 
S.  C.  1  Biugh.  N.  C.  S24,  1  Scott,  491. 


(ff»)  See  SMprd,  Art  1. 


CAL  LOSS  WITHOUT  KOTIOK  OF  ABANDONMENT.  108| 

Baiy  in  this  case,  than  it  would  have  been  ^'  if^  Aiwoiate  toui 
being  told  in  specie^  the  hides  had  actually  changed  damaged  goodi 
and  been  sold  as  glue,  manure,  or  ashes ;^^  (n)  in  I^ji^'Sffiii 
his  lordship  assumes  it  as  an  undoubted  point,  ^^*^^^^ 

ice  would  be  requisite,  (p)  '~- 

'  case  such  sale,  when,  in  the  opinion  of  the  jury,  Net  proceeds  of 
'  necessity  and  a  due  regard  to  the  interests  of  all  had  and'im^- 
nade  for  the  benefit  of  the  party  who  is  to  sustain  Ste^ndervStef 
and  the  net  amount  thereof,  after  deducting  the  hSn^^JFalioud^ 
icoxnes  money  had  and  received  to  the  use  of  the  !<»>• 
r,  upon  payment  by  him  of  a  total  loss. 

♦1028 
I  must,  however,  very  carefully  be  borne* in  mindy  No  degree  of 

ree  of  loss  in  bulk,  deterioration  in  quality,  or  de-  deterioraUoa  m 
in  value,  will  entitle  the  assured  to  put  an  end  to  pl^la^in 
ire,  and  recover  a  total  loss  wfthout  notice  op  Sie  itewLoi^d 
NT,  on  goods  warranted  free  of  average,   unless  ^^^^^^^ 
gie  involves  their  total  destruction  in  specie,  either  ture^andre. 
nevUable,     If  the  commodity  can  be  forwarded  to  losa,  without 
destination  with  any  reasonable  prospect  of  arriv-  on^memOTiS.*' 
in  specie,  however  damaged,  the  assured  who  has  unil«  rac?* 
nd  it  on,  or  sold  it  at  an  intermediate  port,  cannot  damage  in. 
for  a  total  loss,  at  all  events,  without  notice  of  tai  destruction 

^   ^  \  in  specie,  either 

-UU  actual  or  iiieV' 

valued  at  1000/.,  was  insured,  "  free  of  average,"  ^^*^*®- 
rford  to  LdverpooL     The  ship,  on  going  down  the  Royal  Ezch. 
Watcrford,  struck,  and  was  run  aground  to  pre-  5^'''  ^  ^*** 
aking,  in  a  place  where  her  hull  was  completely 
;r  at  every  high  tide.     The  wheat,  in  the  course  of 
«th  after  the  ship's  being  stranded,  was  got  out 
iged :  one-third  of  it  was  thrown  away  as  wholly 
le  other  two-thirds  were  kiln-dried,  and  might  have 

,  W.  C.  282.  ChaaceUor  Kent  answers  the  same  case 

firecuig  in  the  negative  a  also  in  the  negative,  **  for  the  cargo  yras 

'.  Beneck^ :  "  Suppose  fish  of  no  value  a$Juh^  or  in  contemplation  of 

to  sell  Cor  U.  as  manure,  the  contract."    Cooun.  vol.  iii.  p.  296, 

ilae  so  as  to  exonerate  the  note  a.  ed.  1844. 

P^.  of  Indeoi.  379,  note. 


aagg  V.  AagmU  Ins.  ^  Banking  Co.  7  Howard,  (U.  S.)  905. 
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Absolute  total  been  sent  on  to  Liverpool  and  sold  there  ;  instead  of  this,  bow- 
damaged  goods  ever,  it  was  sold  at  Waierford  for  abput  250^  gross,  and  901 
aw^OTMuTw  ^^^*  Lord  EUenborough  held,  that  in  this  case  the  assured 
tk^emtmoftkM  could  not  recover  for  a  total  loss  on  the  wheat  without  notice 

of  abandonment,  because  it  might  have  been  sent  on  to  its 

port  of  destination,  in  a  salable  state,  as  wheat.  (/?) 
Tfcomp^  ».         Tobacco  and  sugar  were  insured,  "  free  of  average,"  from 
Comp.  16  East,  Heligoland  to  London.     Just  off  Heligoland  the  ship  was 
wrecked,  but  the  tobacco  and  sugar  were  got  ashore  there, 
and  saved,  though  in  a  very  damaged  state  ;  the  sugars  haviog 
been  mostly  washed  out  of  the  hogsheads,  and  the  tobaooo 
(according  to  the  statement  of  the  plaintiff's  counsel)  entirelj 
spoiled  by  sea  water,  so  as  to  be  worth  nothing  at  all  to  tk 
assured.     The  Court  of   King's  Bench  unanimously  beli 
that  the  assured,  who  had  not  abandoned,  could  not  recover 
Loid  Ahioger^  for  a  total  loss.  (jq)     Lord  Abinger  remarks  on  this  case,  tW 
oit^    ^         ^'  the  tobacco  and  sugar,  though  damaged  by  the  sea,  waiii 
1029*      *the  hands  of  the  shippers  at  Heligoland;  and,  as  stated  If 
Lord   EUenborough   in   his  judgment,  for  any  thing  tU 
appeared,  might  have  been  forwarded  to  their  port  of  destioi* 
tion."  (r)     Ijord  Abinger  probably  spoke  from  recollectioiirf] 
what  had  been  said  by  Lord  EUenborough  in  his  own  lie# 
ing  ;  for  nothing  of  the  kind  appears  in  the  printed  repaid 
which  is,  however,  very  brief. 
Hedbargh  v.  Fifty-four  hogsheads  of  sugar  were   insured,   ^'  fres 

TlSnm!  153.     average,"  from  GoUenburgh  to  Stralsund.     At  CopenI 
in  the  course   of  the   voyage  the  ship  was  stranded 
bilged :  every  one  of  the  fifty-four  hogsheads  was  saved 
the  sea ;  and  in  every  hogshead  there  were  some  loavaiJ 
sugar  left,  though  the  total  quantity  of  sugar  saved  outofi 
whole  fifty-four  hogsheads  was  little  more  than  enough  toi 
one  :  seventy  of  the  loaves  were  saved  dry.     The  Coiall 
Common  Pleas  held  that  this  was  not  an  absolute  total 
and,  therefore,  that  the  underwriters  were  not  liable,  (i) 
,  decision  in  this  case  was  evidently  conformable  to  the 

ciple  already  stated ;  for  although  the  sugars  were 

(jp)  Anderson  p.  Royal  Exch.  Comp.        (r)  3  Bingfa.  N.  C.  280. 
7  East,  58.  («)  Uedboigh  v.  Peanoo,  7  TMil 

{q)  Thompeon  v.  Royal  £xch.  Comp. 
16  East,  214. 
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iminished  in  value  and  quantity,  yet  a  portion  of  them  was  Abiointa  toui 
ifed,  in  a  salable  state  as  sugar ^  and  might,  as  suchy  have  damaged  goods 
leen  sent  on  to  its  port  of  destinaUon.  Ti^  JIJ'3?m, 

thBoowr»€tfthM 

kcT.  IV,  The  Underwriter  is  never  liable^  as  for  a  Total 
LmSj  on  sea-damaged  Goods  arriving  in  specie  at  tfieir  Port 
tf  Deslimaiian. 

S  370.  In  the  cases  considered  in  the  last  article,  the  total  The  underwri- 

.  .  ter  IS  never  lui- 

BH|  in  respect  of  which  the  underwriters  were  held  liable,  bie,  as  for  a  to- 
ll goods  warranted  '^  free  of  average  "  took  place  in  con-  damaged  goods 
W|iieDce  of  a  forced  termination  of  the  risk,  by  the  perils  in-  cITr^fbeir'pMt 
■red  against,  in  the  course  of  the  voyage,  i.  e.  before  tlie  arrival  of  <Jegtination. 
^ ike  goods  at  their  place  of  destination^  according  to  tJie  terms  ]l^^ff^^^ 
jfike policy :  if,  however,  they  do  so  arrive  at  their  port  of  uverag:e  arrive 
toination,  Lord  Abinger  admits,  and  the  following  cases  tbeirportof 
^how,  that  '^  if  they  remain  in  specie,  however  damaged,  boweverdam- 
fcieis  not  a  total  loss,"  and,  consequently,  the  underwriter  d^J!jri,e*  S°' 
vbobas  stipulated  by  the  memorandum  to  be  liable  on  such  citocharged. 
fMB  only  in  case  of  a  total  loss,  is  exonerated,  by  the  very         ^^*^^ 
vms  of  the  policy,  from  all  chargeability.^ 
In  a  case,  indeed,  that  was  decided  by  Chief  Justice  Lee,  Case  of  Boy- 

^  '  '  "^  ,  fieW  V,  Brown, 

a  Njsi  Prius,  before  the  introduction  of  the  memorandum  2str.  loes, 

Mo  English  policies,  where  perishable  goods  arrived  at  their  (om  the  inuo- 

IMt  of  destination  so  damaged  by  the  perils  of  the  sea,  as  to  ^'je'^l^^ie 

priiie,  on  sale  there,  less  than  the  freight,  the  Chief  Justice  Jlf^uj;^?^^'^ 

RH  of  opinion  that  this  was  a  total  loss,  and  the  jury  found  comra.  but  u 

i_     ,.     ',       ,  .  overruled. 

pMHdingly.  (0 

yhk  better  to  consider  this  case  overruled,  than  to  endeavor 
psmoocile  it  with  the  subsequent  authorities,  on  the  ground 
|M  the  goods  were  not  warranted  free  of  average  ;  for,  as 
p  have  already  seen,  this  warranty  makes  no  difference 
jbco  the  question  turns  on  the  totality  of  the  loss,^  and  the 

(I)  Boyfield  9.  Brown,  2  Str.  1065. 

Ii  Rgard  to  the  change  in  a  thing  so  that  it  no  longer  exists  in  specie^  it  was  held 
Krw  Yotk  that  a  chariot,  iosored  free  of  average,  did  not  specifically  remain,  after 

kaa  of  the  box  ;  for  if  the  lx>x  should  be  replaced,  Mr.  Justice  Be  nM>n  taid,  —  "  it 
M  Boi,  wkb  propriety,  be  said  that  the  chariot  was  repaired ;   it  would  be  a 
reternc."    Jodiih «.  Budal,  2 Gaines,  Gas.  324. 
1090. 
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The  onderwri-  true  proposition  is  that,  either  with  or  without  the  warranty, 
bie.  at  for  a  to-  there  is  no  total  loss  if  the  goods,  however  damaged,  arrive 
dum^eTgoods  ^^  s»pecie  ;  (he  difference  being  thaij  if  they  are  ivarraniedfm 
cie  aulieir  nwt  ^f  ^^-^^a^i  ^^^  ujiderwriter  is  released  from  his  liability  alto- 
of  destination,    g ETHER,  whcrcas,  if  tiot  SO  Warranted,  he  would  be  liable  asfv 

an  average  loss,  in  proj)orlion  to  the  dqpreciaiion  actually  sat 

tained  by  the  sea-damage. 
1.  Engliahau.        1.  There  are  numerous  cases  in  which  this  point  hasbeea 

thorities.  <■  •       i        t        i     •     .i 

determmed  uniformly  m  the  same  way. 
M'Andrewnr.  Thus,  whcre  fruit  was  insured,  "/ree  of  average!^  fern 
sth'wi*^.  Lisbon  to  London,  and  arrived  at  the  latter  place  so  damagd 
by  the  perils  insured  against  as  to  have  lost  80  per  cent  io 
value.  Lord  Kenyon  held  the  underwriters  not  to  be  Inbk. 
"  The  cargo,"  said  his  lordship,  "  arrives  at  its  port  of  d» 
tination  ;  and  though  it  is  good  for  very  little,  yet  it  has  inta^ 
riably  been  held  that  the  voyage  must  either  be  lost,  or  the 
cargo,  if  it  be  one  of  those  mentioned  in  the  memorandon, 
be  wholly  and  actually  destroyed,  to  entitle  the  assured  to 
recover."  (u) 

1031  *  *In  ^his  case  it  should  seem  that  the  fruit,  though  much 

damaged,  was  neither  physically  destroyed,  nor  totally 

tinguished  in  value :  it  was  still  fruit,  and  salable  as  voA^ 

•         though  at  a  very  reduced  price. 

Maaon  v,  sirar-       So,  where  a  cargo  of  peas,  warranted  free  of  ave 

eZ'ssa.  reached  its  port  of  destination  so  damaged  as  to  produce 

one  fourth  of  the  freight,  which  became  due  on  their  arrii 

the  defence  set  up  was  that,  if  the  goods  mentioned  in 

memorandum  arrive  in  the  market,  (t.  e.  the  market  to 

they  are  destined,)  then,  though  a  loss  equivalent  to  at 

loss  may  have  happened  on  them,  the  underwriters  are 

liable.     Upon  this  evidence  the  jury,  under  the  directioB 

Lord  Mansfield,  found  for  the  defendant,  (v) 

Here,  again,  the  peas  seem  to  have  been  sold  as  peas, 
therefore,  were  not  totally  extinguished,  either  in  specie 
in  value. 
G^^».  '  Rice  was  insured,  "  free  from  average,"  from  Charh 

Conm.3Maiile  to  Liverpool ;  the  ship,  after  arriving  within  the  limits  of  I 
•     •        port  of  Liverpool,  took  the  ground  while  endeavoring 

(tt)  M'AndrewB  t;.Vaughan,Park,252,       (r)  Maaon  o.  Skniraf,  Paik  « 
Stlied.  2S3,8thed.    BianlmUoQlBa.2U^8iL 
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St  into  the  dock  gates  there,  filled  with  water,  and  became  The  anderwri- 
wreck ;  the  rice  was  taken  out  of  her  in  small  craft,  as  she  ue,  as  for  a  lo- 
rj,  and  sold  in  Liverpool  for  972Z. ;    the  freight  amounting  SlLaged'gS 
>1762^     This  was  held  not  to  amount  to  a  total  loss  on  the  arriving  in  q*. 

CM  at  their  port 

in.  (w)  Lord  EUenborough  said,  ''  I  think  it  quite  clear  of  deatination. 
bt  this  is  a  case  of  particular  average,  and  not  of  total  loss, 
nkere  had  been  an  arrival  of  the  ship  with  the  goods  at  their 
^wtmaiiofn  —  the  voyage  has  been  performed,  and  the  goods 
•ve  come  into  the  hands  of  the  consignees ;  it  appears  that 
he  ricei  which  was  said  to  be  totally  lost,  did  produce 
W  (x) 

Id  this  case,  it  is  also  clear  that  the  rice  subsisted  as  rice,  Remariaof 
id  was  sold  as  such,  though  at  a  great  loss.     ^'  Though  onthJacaaeT' 
■Mged,*'  as  Lord  Abinger  observes,  '^  it  was  delivered  to 
Heonsignees,  and  in  a  salable  state  as  rice."  (y) 
%  the  case  last  cited,  reference  was  made  to  an  unreport-       *  1032 
idecisioo  of  BuUer  v.  Christie,  in  order  to  prove  that,  if  the  ^**'j5ted*in'"™' 
lip  be  wrecked  before  reaching  her  port  of  destination,  but  Mauie  4t  Sel. 
IB  goods  are  saved  so  as  to  reach  the  hands  of  the  consignees 
la  damaged,  but  not  an  unsalable,  state,  there  is  a  total 
K  thereon,  by  reason  of  the  wreck  of  the  ship.     The  facts 
Ike  case  referred  to  were  these  :  1950  boxes  of  soap  were 
■Kd  (not  stated  to  be  free  of  average)  from  Liverpool  to 
pMo.    The  ship   was  wrecked  just  outside   the  bar  of 
iprto;  ail  the  boxes,  except  seventeen,  were  got  ashore, 
iicttiie  to  the  bands  of  the  consignees,  having  sustained 
|Mige  not  exceeding  20  per  cent.     There  was  no  abandon- 
but  Lord  EUenborough  held  the  loss  to  be  total,  (z) 

seems  opposed  to  a  variety  of  other  decisions,  Remaiks  oq 


00  principle,  cannot  be  supported.  What  has  the  wreck  ^^*^' 
riiip  to  do  with  the  question,  whether  there  is  or  is  not 
llelQal  total  loss  on  the  goods  ?  The  underwriter  does  not 
■S  the  arrival  of  the  goods  in  the  ship  ;  otherwise  whenever 
ihqp  is  lost  on  the  voyage  there  would  be  an  actual  total 
i«i  the  goods,  which  is  not  so.      It  is  opposed  to  other 

F authorities.     Thus,  in  Davy  v.  Milford  (a),  the  ship 
sked  before  arrival,  and  yet  the  loss  was  held  only 

V.  Loodoa  Am.  Comp.  2  (y)  In  3  Bingb.  N  C.  280. 

371.  {»)  Btiller  r.  Christie,  cited  in  2  Bfaole 

Loodoo  Am.  Comp.  2  It  Sel.  374. 

tn.  (a)  15  East,  dSO. 
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Tbe  underwri- 
ter  is  never  lia- 
ble, as  for  a  to* 
uU  loaa,  oo  sea- 
liainaged  goods 
arriving  in  spe- 
cie at  tbeir  port 
of  deatinatioa. 
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2.  Law  in  the 
United  Slatea 
at  to  total  loM 
on  periahable 
articles  arriving 
at  tbeir  port  of 
destination  in 
specie. 


to  be  a  particular  average  loss  on  the  flax  washed  ashore; 
in  Hedbnrgh  v.  Pearson  (6),  and  Thompson  v.  Royal  Exeb. 
Co.  (c),  the  wreck  took  place  before  arrival,  yet  the  Iosswm 
held  only  partial  on  the  goods  washed  ashore  :  and  yet  in  ill 
these  cases  the  damage  to  the  goods  saved  far  exceeded 
30  per  cent.,  which  was  the  extent  of  damage  in  BuUeriL 
Christie  ;  if  it  be  urged  that,  in  Bnller  v.  Chrbtie,  tbe  soip 
was  not  a  memorandum  article,  that,  we  have  already  sefl% 
makes  no  difference  in  cases  where,  as  in  Buller  9.  Cbratie^ 
the  only  question  is,  whether  the  loss  was,  or  was  not^adnull 
total :  on  the  whole,  therefore,  the  case  seems  alike  uus^ 
Sported  by  principle  and  by  authority  ;  and  the  position  it 
adduced  to  establish  must  be  abandoned,  (d) 

2.  The  decisions  of  the  American  courts,  upon  the 
principle   that   nothing    short  of   absolute   destructioa 
make  a  total  loss  on  memorandum  articles,  if  they  arrive 
their  port   of  destination,  are  to  the  same  effect,  or  e*V. 
stronger  than  our  own.     Thus,  where  corn,  insured  " 
of  average,"  arrived  in  a  putrid  state  at  its  port  of  desti 
the  judge  at  Nisi  Prius  told  the  jury  "  that  if  it  was  so 
damaged  as  to  have  become  of  no  value  for  the 
manj'^  the  underwriters  were  liable  as  for  an  actual  total 

But   the  court  in  Banc  held  this  a  misdirectioo, 
''  that  so  long  as  the  com  physically  existed  there  could  im( 
a  total  loss  on  account  of  damage  merely;  although  it 
good  for  nothings  the  insurers  were  not  liable,  (e)  ^ 


8"?^ 


{b)  7  Taunt.  153. 

(e)  16Eas^214. 

(</)  It  is  opposed,  almost  in  terms,  by  the 
following  decifioQ  in  the  United  States. 
Insurance  on  com,  "  free  of  average," 
from  Cape  Henry  to  Lisbon.  Tbe  ship 
viras  wrecked  just  outside  Lisbon  harbor, 
a  portion  of  the  com  was  kiln  dried,  and 


sold  in  Lislion  for  little  more  fba  Ali 
pensea  of  saving  and  drying:  ItfUl  1 
total  loss,     t  Morean  v.  Uailt4 
Ins.  Cotnp.  3  Wash.  C.  C.  3S0^< 

2  Phillips,  on  Ins.  484. 
(c)  t  NeiUon  v.  Coluinbian  bi.< 

3  Cainea,  108,  cited  in2  PbJBip 
48a 


^  Robinson  v.  Commonwealth  Ins.  Co.  3  Sumner,  220,  224 ;  Uarcardierf.^ 
peake  Ins.  Co.  8  Cranch,  39;    Morean  v.  Chesapeake  Ins.  Co.  1 
3  Kent,  (5th  ed.)  295  to  297  ;  Skinner  a.  Western  M.  &  F.  Ina.  Co.  19 
273 ;   Ins.  Co.  r.  Bland,  9  Dana,  143 ;   Morean  v.  U.  S.  Ins.  Co.  1  Wl 
S.  C.  3  Wheaton,  256.     In  Williams  9.  Cole,  16  Maine,  207,  the  insnraacei 
potatoes,  which  came  within  the  exception  of  the  memorandum  clause  k 
The  court  said  ;  —  "  Here,  the  cargo  was  so  damaged  by  the  perils  of  thai 
exist  only  in  the  shape  of  a  nuisance.    In  such  a  caoe,  the  Umb  is  local 
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Qcei  before  the  introduction  of  the  new  code.  The  nnderwri- 
total  loss  { perte  eniiere)  was  by  the  Ordinance  ue,  as  for  a  lo- 
ij  made  a  ground  of  abandonment  on  perishable  luLmagedTgoS 
the  question  was  vehemently  debated,  whether  cJTI^Ji^Mt 
of  actual  total  loss  could  ever  be  said  to  arise  of  detinatkm. 
ods  arrived  in  specie  at  their  port  of  destina-  3.  Uwof 
igon  was  decidedly  of  opinion  that  it  could  not.  subject. 
«dy  spoken,"  he  says,  "  of  the  case  in  which  ^J^rS^^ 

wheat  arrives  in   port  almost  entirely  rotten 
U  pourri ;)  I  now  add  that  even  if  it  arrive  en- 
uand  meme  il  le  serait  en  entietj)  that  is  not 
of  total  loss  as  to  justify  an  abandonment."  (g) 
nd  Pothier  (i)  inclined  to  the  less  rigorous  inter-      *  1034 
nd  the  latter  even  considered  that  the  loss  might  p,JjSr!°  "^ 
bin  the  meaning  of  the  46th  article  of  the  Or- 
he  goods  were  damaged  to  half  their  value, 
ich  tribunals,   before  the  Code  de  Commerce  French  juris- 
law  of  the  land,  were  frequently  called  upon  to  the  Code  do 
sen  these  conflicting  authorities ;  and  they  appear  c*>'^'^ 
I  have  supported  the  more  rigid  construction  of 
ind  uniformly  to  have  upheld  the  doctrine,  that 
no  total  loss  on  perishable  goods  unless  there 
1  entire  privation,  or  absoluU  destruction  of  them  in 
and  essence  (destruction  totale  des  effects  assuris 
lure  et  essence.^  (j) 

(View  of  all  these  authorities,  it  plainly  appears  Result  of  the 
?e  of  damage,  however  great,  can  amount  to  an 


Bfarine,  tit.  vL  des  Ass.  be  said  to  exist  in  specie.*^    (Si  le  \A6  est 

devena  fumier  il  n'est  oertainemeot  plus 

,  chap.  zviL  sect  2,  vol.  dans  son  essence.)    Estrangin,  note  to 

^   M.  Estrangin  diasenu  Pothier,  Traits  d* Assurance,  p.  428,  ed. 

I.    •'This  doctrine,"*  he  1010. 

loe  with  what  Emerigon  (k)  Comment,  on  Ord.  tit  vL  art.  46, 

loed  a  little  before,  viz.  voL  ii.  p.  342,  ed.  1829. 

ieHfoyed  when  it  has  (t)  Pothier,  Traits  d* Assurance,  Vo, 

specie.'*    {QuandeOe  121. 

ttmnrt,  me  Emerigon,  {j)  See  Estrangin's  edition  of  Pothier, 

dds,  *«if  wheat  has  be-  in  Appendix,  pp.  419-429,  ed.  1810. 
serteiolyoui  no  longer 


•  tomand  wm  permitted  to  recover  for  a  total  loss  of  cargo  within 
duiM,  altlioiigfa  a  few  articles  were  saved  at  an  expense  not  josti- 
,  is  Bkyw  V.  Im.  Co.  25  Wendell,  617. 
«5* 
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The  underwri-  absolute  total  loss  on  perishable  goods  warranted  free  of 
Ue,'ii«  foTa  to-  average,  if  they  arrive  in  specie  at  their  port  of  deslioalion.' 
in«ged"gooSs  ^"  Other  words,  the  mere  fact  of  their  so  arriving  preclnda 
amvingm upe-  ^\\  inquiry  into  the  extent  of  the  damage  they  have  ••»■ 
of  destifwtifHi.  tained,  and  entirely  discharges  the  underwriter,  who  Iw 
stipulated  by  the  memorandum  to  be  exempt  from  liabiif 
for  any  loss  on  such  goods,  which  is  not  in  its  nature  total 

If,  however,  the       ^  371.  The  question,  however,  may  still  be  raised,  wbetbfff 

their  port* of       if  the  goods  arrive  at  their  port  of  destination,  bid  wtiK 

tSt^inl^''     SPECIE,  this  will  amount  to  an  absolute  total  loas,  so  ii  to 

uS"e?^*re?^   charge  the  underwriter,  notwithstanding  the  memoraiid» 

w^i^*^^*^'  ^^  ^^^  goods,  or  ralhei^  the  remains  of  such  goods,  airiit*: 

ii«  this  aa  abso.   their  port  of  destination  in  such  a  state  that,  in  the  Isogf  j 

within^he***     of  Lord  Abingcr,  "  the  species  itself  has  disappeared,  aij 

^^y'^  the  goods  have  assumed  a  new  form,  losing  all  their  origiwj 

1035*      ♦character,"  ^ —  if,  in  fact,  they  arrive,  in  the  words  of  Wj 

On  Uieoiy,  it      Al vanley,  "  annihilated  by  putrefaction  "  —  may  not  the 

uSS^ntuch    *  on  such  goods  be  considered  total  notwithstanding  tbeiri^j 

c-SJSi<iff^'uh^  rival  ?     It  is  an  absolute  total  loss,  for  which  the  oi 

•oiuteiy  total,     jg  liable,  notwithstanding  the  memorandum,  if  I  sell  mf' 

at  Rio  Janeiro,  from  the  certainty  that,  if  sent  on  to 

deaux,  they  will  arrive  there  a  mere  mass  of  pulrefactioirl 

instead  of  selling,  I  send  them  on,  and  theydoaffi**' 

Bourdeaux   a   mere   mass   of  putrefaction,  surely  thi^' 

arriving  cannot  prevent  the  loss  from  being  actually  ttM' 

as  to  exempt   the   underwriter  from  his  liability  ?   TWi 

which  I  insure  the  arrival  is  a  cargo  of  hides;  that 

actually  comes  to  port,  in  the  case  supposed,  is  a 

corruption^  which  cannot  properly  be  designated  as 

be  sold  as  such :  the  actual  thing,  then,  whose  arrivallj 

sured  has  not  come  to  port :  it  is  physically  d< 

"  annihilated  by  putrefaction  "  —  is  the  loss  less  an 

total  loss  because  the  remains  of  the  thing  insured  bava! 

been  thrown  overboard  or  burnt  before  arrival  ?  * 

B«titi^M|^*^'       These  reasonings  are  plausible,  and,  in  fact,  tb< 

to  lie ;  and  for    Speaking,  seem  to  be  unanswerable  ;  but  in  practice  it  i 

■11  practical  pur- 
poaes  H  appears 
better 


Iter  to  coo- 
•ader  it  not  an 
actual  total 


*  See  Judah  a.  Randal,  2  Gaines,  Caa.  3M. 

*  See  3  Ken^(5liled.)296»  297  ;(Mi«0, 1083^11 
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better  %  disregard  all  such  refinements,  and  to  lay  down  Tbe  underwn- 
\  broad  position  that  there  can  be  no  total  loss  on  perish-  bie,  as  for  a  to- 


le  goods,  and,  therefore,  no  claim  whatever  against  the  damMechJoS 
Jerwriter,  who,  by  the  memorandum,  has  expressly  con-  arriving  in  ip©. 

.      .  .  r  J  cie  at  their  port 

ed  his  liability  to  the  case  of  their  total  loss  only,  unless  of  destination. 
I  goods  either  go  to  the  bottom  of  the  sea,  or  are  neces- 
ily  destroyed  or  justifiably  sold  by  the  assured,  from  the 
possibility  of  sending  them  on  in  specie  to  their  port  of 
Hiaation.^ 

If  the  goods,  or  their  remains,  once  arrive  at  the  port  of 
■Unation  in  bulk,  so  that  freight  is  payable  on  them,  then 
\  matter  how  damaged,  no  matter  if  even  physically  de- 
foyed,  the  underwriter,  who  has  protected  himself  from 
ibility  by  the  memorandum,  should  be  entirely  released 
ail  claim  for  indemnity. 


To  introduce  the  question  of  the  physical  destruction  of  '^^  ^  9^  ^ 

^  ■     "^  struction  in  spo- 

he  goods  in  such  cases  as  a  test  of  the  underwriter's  liability,  cie  is  of  very 
oidd  lead  in  practice  to  infinite  difficulty  and  embarrassment,  cal  appU^it^ 

is  impossible  to  define  beforehand  in  what  the  physical  de-  *  1036 
raetioo  of  any  class  of  perishable  goods  consists:  what 
jghl  appear  to  amount  to  a  case  of  physical  destruction  to 
le  jury,  might  be  differently  regarded  by  another :  and 
ioertaioty  and  confusion  would  thus  be  introduced  into  a 
ibject  which  ought  to  be  rendered  as  certain  as  possible. 
I  heij  as  Emerigon  says,  with  reference  to  this  very  point, 
^  iotffoduee  such  a  test  would  be  to  make  the  question  of 
tt  underwriter's  liability  <<  depend  on  the  fluctuating  views 
hieb  difTerent  men  might  form  on  the  same  subject,  and 
tild  be  of  no  service  except  to  give  rise  to  litigation  ruinous 

aomineree."  (ft) 

il  W9B  an  admirable  maxim  of  Lord  Mansfield's,  which 
^t  never  to  be  lost  sight  of  in  the  determination  of  any 
iQblful  point  of'  mercantile  law,  —  <<  That  the  property  and 
tQy  negotiations  of  merchants  ought  not  to  depend  on 

{Jk)  Cmengoa,  ebap.  xvii  sect  2,  vol.  ii.  p.  214,  ed.  1827. 


A  sale  oT  the  cargo,  \j  the  master,  rendered  necessary  by  the  operatioo  of  the 
^  inaarnd  affaiiMt  upon  the  caigo  itself,  is  undoubtedly  a  total  loss  of  the  cargo,  no 
tban  a  sale  of  the  shq>  ii^  under  similar  circumstances,  a  total  loan  of  the  ship. 
1011,  aad  ia  aoia. 
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The  onderwri.  subtleties  and  niceties,  but  on  rules  easily  learnecAnd  easily 
bie,  as  for  a  to-  retained,  because  they  are  the  dictates  of  common  sense."  (Q 
^2|„2^^|^dV3i  ^^  ^^>  ^^  doubt,  from  the  influence  of  such  principles, 
deiu*&^^Dort  ^^^^  ^^®  legislature  of  France,  on  introducing  the  new  com- 
of  dastiaatioa.  mercial  code,  altered  the  clause  in  the  Ordinance  de  la  Marios 
Modern  French  which  made  '^  actual  total  loss  "  (perte  entiere)  a  ground  of 
point  abandonment  on  perishable  goods,  and  substituted  instead 

^^!^f^^^^   thereof  the  words  "  loss  or  deterioration  of  the  commodities 
insured  when  such  deterioration  or  loss  amounts  to  three- 
fourths,"  (m) 
Ez^ained  by         M •  Pardessus  thus  explains  this  provision  :    '^  The  term 
loss  (perte)  relates  to  the  qtumiUy;  deierioraiion  to  the  9110%  ' 
of  the  thing  insured.      The  quantity  lost  is  ascertained  by 
measure  and  weight :  deterioration  is  the  change  of  a  good    { 
into  a  bad  quality  of  the  same  article,  which  may  happea    | 
without  any  diminution  of  its  quantity,  and  is  estimated  io  its    1 
1037  #      value."  (n) 
RttoaarfaofM.      ♦The  last  editor  of  Valin,  Monsieur  Becane,  writing  is 
ohangv  of  the    1828,  t.  6.  more  than  twenty  years  after  the  code  became  the 
law  of  France,  thus  speaks  of  the  change  introduced  bf  i 
in  this  respect :  "  Nothing  can  be  more  just  than  such  a  r^* 
ulation :   a  deterioration  so  considerable  is  equivalent  to  i 
total  loss ;    and,  but  for   this  rule,  as  an    actual  total  lotf 
(perte  entiere)  can  hardly  occur  except  in  cases  of  shipwieekf 
the  underwriters   might    frequently    have  raised   diffiddfM 
which  the  law  has  wisely  put  an  end  to  by  a  ssde  and  definil^: 
rule."  (o) 
Franch  rule  With  regard  to  memorandum  articles  it  is  expressly  pii^'j 

t^^tJ^    vided,  by  the  Code  de  Commerce  (p)^  "  That  the  clause. 
•"•^'^  of  average  shall  discharge  the  underwriters  from  all 

meioe,  art  400.  from  average  losses,  whether  general  or  particular,  exof^ 
Sr  1b""^t-    ^^^  ^^^  which  give  a  right  of  abandonment ;  and  in 
ing  to  abandon,  cases  the  assured  may  choose  whether  he  will  abandoOy 

recover  upon  .  -  i        *• 

memorandum     proceed  for  an  average  loss." 

••  upon  My  A^  damage  to  the   goods  in  quantity  or  quality  to  tfcs- 

Se^ezMeds  ^^^^^^  ^f  ihxeQ  fourths  in  measure,  weight  or  value,  is, 
ttoeejourtha  in  have  seen.  One  of  the  express  grounds  of  abandonnoeot, 

JJ^^  <*  (/)  2  Burr.  686.  vol.  iii.  part  iv.  Ut.  5.  No.  845.  p.  KH-ii-j 

(m)  Art.  369.    »*  Perte  ou  deterioration  1841. 
des  eflets  assurfe,  si  la  deterioration  ou        (o)  Valin,  Comment  sur  Ord.  ed.] 

perte  vu  au  moins  k  trois  quarts."  11  Becane,  1828,  vol.  il  p.  330. 
(fi)  Pardessus,  Cours  de  Droit  Comm«       (p)  Ckxte  de  Cofnuieroe^  art.  408. 
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Hows  that  the  assured  may,  by  the  present  law  of  France  The  nnderwri- 

K>n  abandonment,  recover  for  a  total  loss  on  memorandum  ue.'irroMiio- 

ticles  as  well  as  upon  any  others,  whenever  the  loss  or  JuImaged^irooSi 

ilerioration  reaches  the  required  amount.  amvinffin spe- 

If,  indeed,  he  does  not  avail  himself  of  his  right  of  aban-  of  destinatioiL 
NUDeot,  he  is  then  left  to  the  operation  of  the  old   law,  ^ 

Ucb,  as  we  have  seen,  is  upon  this  point  exactly  the  same 
I  our  own.  {q) 

It  certainly  appears  very  desirable  that  some  such  rule  French  fvitem 

bould  be  adopted  in  our  own  law ;  for  the  present  system,  Jeem^^SSi*. 

•  the  reports  sufficiently  prove,  has  given  rise  to  great  diffi-  We  to  our  own. 
Billies,  and  introduced  a  subtlety  and  refinement  of  distinc- 
Im  which  seems  entirely  out  of  place  in  a  law  assuming  to 
Rguhte  the  practical  dealings  of  practical  men. 


♦Sect.  V.  Absolute  Total  Loss  of  Part  of  Cargo.  *1038 

§  372.  It  is  an  undoubted  doctrine  in  the  English  law  of  jj^f^^ijj^ 
Mrine  insurance,  that,  if  a  cargo  of  perishable  goods  be  made  ca^'go* 
^ of  several  distinct  packages,  each  capable  of  a  separate  ifacaraoof 
niiiiiation,  and  one,  or  more,  of  these  be  entirely  lost,  there  is  goods  be  made 
ii  absolute  total  loss  upon  every  such  package,  though  the  dSt^cr^- 
of  the  cargo  may  come  to  hand  only  partially  damaged,  J^^d^^^*" 


the  whole  may  have  consisted  of  articles  warranted  free  valuation,  and 

^  •'  any  one  of 

■m  average.  these  be  entirety 

Tlw  foundation  of  this  doctrine,  in  English  law,  appears  to  ^^TWtMno? 
la  Ike  following  passage  from  Lord  Mansfield's  judgment  in  in^a'SiiOtotol 
kvii  9.  Bucker  (r) :  <'  If  part  of  the  cargo,  capable  of  a  dis-  i<^  ^^  P^ 
Hbalaiid  separafte  valuation  in  the  outset,  be  totally  lost  —  as, 
ftfken  be  100  hogsheads  of  sugar,  and  10  happen  to  be 
Hl^the  insurer  must  pay  the  prime  cost  of  those  10  hogs- 
lUa,  without  regard  to  the  price  at  which  the  other  90 
hf  be  sold.'' 

^tf  tbecargo  be  thus  made  up  of  separate  packages,  capable 
idiidDCt  valuation  in  the  outset,  and  the  insurance  appears, 
bm  the  terms  of  the  policy,  to  be  separately  effected  on  each 

40  Boday-Puy,  CommenL  oo  Emeri-  (r)  3  Burr.  1176. 

k  dMp.  ja^  feet.  46.  vd.  ii  p.  19.  ed. 
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Absolute  total 
loMof  paitof 
cafgo. 

In  practice 
clauMs  aro  al- 
most always 
inserted  in  poli- 
cies on  perisha- 
ble goods,  to 
show  that  the 
insurance  is  to 
be  thus  distri- 
butively  taken; 
and  this  is  so 
much  a  matter 
of  usage,  that, 
even  where  not 
inserted,  the 
policy  in  prac- 
tice IS  acted  on 
as  though  they 
were. 

•1039 


Actual  total  loss 
of  part  of  flax 
padced  in  mats. 

Dayy  v,  Mil- 
foffd,ld£ast, 
509. 


distinct  package,  there  can  be  no  doubt  that  the  loss  will  be 
treated  as  a  total  loss  on  each  package  losU  {$) 

In  practice,  accordingly,  as  we  have  seen  elsewbeiei 
clauses  are  inserted  in  almost  all  policies  upon  perisbabk 
cargoes  composed  of  separate  packages, -which  have  the  efiet 
of  showing  that  the  insurance  is  to  be  thus  distributively  takei: 
thus  where  the  cargo  consists  of  manufactured  goods,  shifK 
ped  in  bales  or  boxes,  a  clause  is  generally  inserted  ''It 
pap  average  on  each  package  as  if  separately  insured;**"' 
where  it  consists  of  different  kinds  of  raw  produce,  "fo^ 
average  on  each  species  as  if  separately  insured  {()  ;  and  tkii 
*is  said  to  be  considered  so  much  a  matter  of  usage  when 
goods  are  insured  direct  from  their  place  of  growth  or  nttDS* 
facture,  that  even  if  no  such  clauses  are  inserted  in  the  pdii^} 
yet  a  liberal  construction  is  put  on  the  omission,  and  the  poiiqf , 
is  acted  upon  as  if  they  were,  (u) 

The  following  cases  are  illustrations  of  this  rule. 

Flax  was  insured,  ^ree  of  average  "  from  London  to  Exdf» 
The  flax  was  packed  in  mats,  in  twenty-foiur  separate  peek*  i 
ages,  and  the  policy  was  expressed  to  be  on  ^^flax  "  geoenl^j 
The  ship,  in  the  course  of  the  voyage,  was  wrecked  befo 
arriving  at  her  port  of  destination.     After  the  wreck,  piiti 
the  flax  floated  ashore  in  a  loose  state,  out  of  its 
and  other  part  was  got  out  of  the  ship's  hold ;  the 
quantity  saved  was  about  one  fifth  in  weight  of  the 
quantity  shipped,  and  its  net  produce  when  sold  was 
one  fortieth  in  value  of  the  sum  at  which  the  flax  wai 
sured.     All  the  rest  of  the  flax  went  to  the  bottom  of 
sea :   no  package  came  ashore  entire,  but  all  that  was 
was  loose  and  wetted  with  sea  water  :  no  notice  of  al 
ment  had  been  given.     Lord  EUenborough  held  that,  a 
the  flax  that  came  ashore,  there  was  only  a  partial  loa, 
which  the  underwriters  were  freed   from   liability  by 
memorandum ;  but  that,  as  to  that  part  of  the  flax 
went  to  the  bottom  of  the  sea,  there  was  an  absolute 
loss,  for  which  they  were  liable,  notwithstanding  the 
randum.  (v) 

(«)  Per  Lord  Abinger  in  Hills  r.  Lon-  (v)    Davy   v.  Milfoid,  15  &SI,  , 

don  Ass.  Comp.  5  Mees.  6c  Wels.  576.  ^  As  to  the  authority  of  this  eaiib 

(0  Stevens  on  Average,  224.  5lh  ed.  Poole  p.  Protection  Ins.  Co.  14  " 

M  Ibid.  47.  > 
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ord  Abinger  refers  to  this  case,  as  though  the  insurance  Absolute  total 
been  expressly  made  upon  each  mat  of  flax  separately,  caii^. 


,  indeed,  supports  it  on  that  ground  (tr)  :  in  the  report  of  Remarks  on 
case,  however,  there  is  no  statement  from  which  this  ^^^^'^'^ 
mice  can  be  drawn,  although  it  is  very  probable  that  the 
ry  contained  a  clause  of  the  nature  referred  to,  the  effect 
rbich  would  be  to  give  the  same  construction  to  the  in- 
nee  as  though  it  had  been  in  terms  separate  on  each  sep- 
e  package. 

kn  insurance  was  effected  in  terms  on  fifty-four  ^^hog-S'      *1040 
b  of  sugar  "  warranted  "/ree  of  average.^^     All  the  hogs-  f]^5;''2!f'g^Jf2?' 
Is  came  ashore,  and  not  one  of  them  was  entirely  emptied  —  "one  of 

-  which  wefo 

ngari  though  the  quantity  left  in  each  was  so  small,  that  quite  washed 
amount  of  sugar  saved  in  all  the  fifty-four  hogsheads  put  kLTf'uiy  one. 
rtber  would  not  have  more  than  filled  one  hogshead.  p^^U?***'* 
I  was  held  not  to  be  an  absolute  total  loss  on  any  one  of  '  Taunt,  laa. 
hogsheads,  although  it  would  have  been  so  if  the  sugar 
been  wholly  washed  out  of  any  one  of  them,  (z) 
0|  where  an  insurance  was  effected  '^  on  3224  bushels  of  Actual  total 
IBl"  warranted  "free  of  average,"  and,  on  arrival  at  an  bu»hei«of 
iate  port,  586  busheb  were  found  to  be  so  damaged  ^rro^maured* 
water  that  they  were  obliged,  by  order  of  the  govern-  W  bu»hei«. 
||ii  to  be  thrown  into  the  sea.  Lord  Tenterden,  then  Mr.  London  An. 
said,  "  I  should  strongly  incline  to  the  conclusion  ^sS'.4S6, 
a  total  loss  of  part."  (y) 


,  however,  the  cargo  is  not  made  up  of  separate  Where,  how- 

but  is  shipped  in  bulk,  and,  ako,  insured  in  bulk,  is  not  made  up 

illKHigfa  part  of  such  cargo  be  wholly  destroyed  by  the  ^ckag^^ut 

laf  ibe  sea,  it  is  only  an  average  loss  on  the  whole,  and  bi5k*'2EdaL) 

^lOCal  loeB  on  part.  insured  in  bulk, 

^  .  there  can  be  no 

where  a  cargo  of  wheat,  valued  at  1600/.,  and  actual  total  lots 

free  of  average,"  was  shipped  in  bulk,  and  in-  ^^^  j^^^ 

o  bulk  by  one  entire  insurance,  and  a  quantity  of  this  don  Asa.  Comp. 

to  tbe  value  of  about  70/.,  was  pumped  up  out  of  the  Wels.  d60. 
the  flea  during  a  storm,  and  totally  lost,  this  was 
to  be  an  actual  total  loss  of  part  of  the  wheat,  but 

Co.    N.  Pr.  349.    Stevens  on  Average,  237. 
fithed. 
7  TaonL       (y)  Cologan  v.  London  Ins.  Comp.  9 
aC.HoU'k    llaole  & Sel.  456. 
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In  tbe  United 
Statat  the  doc- 
trine of  abeotute 
total  loH  of 
part  k  rejected. 


only  an  average  loss  on  the  whole  cargo,  (z)  On  its  being  con- 
tended in  argument  that  this  cargo  was  divisible,  Alderson  B. 
said,  "  How  ?  —  into  particles  certainly  :  if  you  can  say  tin 
insurance  is  on  each  particle,  then  yoa  may  say  there  hai 
been  a  total  loss  of  so  many  particles ;  "  and  Lord  Abingei 
*said  decidedly,  ^'  when  it  is  an  insurance  on  the  bulk,  then 
cannot  be  a  total  loss  of  any  part  of  the  cargo."  (a) 

In  the  United  States  this  doctrine  of  a  total  loss  of  put 
has  been  considerably  discussed,  and  finally  rejected.  Tb 
doctrine  there  now  is,  as  stated  by  Mr.  Chancellor  Walwortl, 
that  **  the  underwriter  is  not  liable  for  any  partial  loss  oi 
memorandum  articles  unless  there  is  a  total  loss  of  the  wbok 
of  the  particular  species,  whether  the  particular  article » 
shipped  in  bulk,  or  in  separate  boxes  or  packages."  (b)^ 

Mr.  J.  Story,  referring  to  the  English  case  of  Da^y* 
Milford,  says,  "  upon  this  case  I  confess  myself  to  havegw^ 
difficulties  :  suppose  the  insurance  had  been  on  coffee  or 
corn,  what  difference  is  there  between  tbe  loss  of  aai 
kernel  and  a  bag  ?  —  between  the  loss  of  an  aggregate 
made  up  of  artificial  and  separate  parcels,  or  of  an  a 
made  up  of  things  in  their  own  nature  separate.    Tbe 
of  the  whole  of  a  bag  of  coffee  or  corn  does  not  seem  te 
to  differ,  in  principle,  from  the  loss  of  an  equal  qoa 
coffee  or  corn  in  bulk.     The  meaning  of  the  roe 
has  hitherto  been  supposed  to  be,  that  it  shall  exemfA 
underwriters  from  all  partial  losses  or  particular  ave 
the  thing  insured.     What  difference  is  tberCi  in  pri 

(jr)   HilU  r.  London    Ass.  Comp.  5  is,  that  in  that  caae  the  insonBee^ 

Mees.  &  Wels.  569.  so  many  bushete  of  wheat  taisei 

(a)    Hills  V.   London  Ass.   Comp.   5  lively — in  this — onwiieaiMii 
Mees.  &  Wels.  569.    The  distincUon  be-        (6)  t  In  Wadsworth  «.  Pi 

tween  this  case  and  that  of  Cologan  r.  Comp.  4  Wendell,  33,  cited  in  9 

London  Ass.  Comp.  5  Maule  &  Sel .  569,  on  Ins.  492.    See  alao  ibid,  pp^ 


>  See  Poole  v.  Protection  Ins.  Co.  14  Conn.  47 ;  Wain  v.  Thompson,  9 
Rawle,  115;  Biaysv.  Chesapeake  Ins.  Co.  7  Cranofa,  415 ;  3  Kent  (5thed.)< 
Brooke  v.  Louisiana  Ins.  Co.  17  Martin,  530;    6ueri«ia  «.  CoUmibiHi 

7  John.  527.  In  an  in»urauce  on  "  cargo  "  composed  cbieHy  of  lemons  sad 
the  whole  of  the  oranges  were  lost,  and  the  lemons  were  saved.  Fruit 
ranted  free  from  particular  average.  The  underwriter  was  not  held  for  die  I 
oranges.  Humphreys  v.  Union  Ins.  Co.  3  Mason,  429.  A  total  Urn  i 
place  after  part  of  the  goods  have  been  safely  landed.    Oracie  «.  MaryM  < 

8  Cranch.  84. 
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D,  between  a  partial  loss  or  average  by  the  damage  of  Absolute  total 
and  a  partial  loss  by  the  destruction  of  an  integral  part  cargo. 


e  thing  insured  ?  "  (c)  ^ 

e  reasonings  of  the  great  American  jurist  seem  specula- 

^  unanswerable  ;  but  the  law  and  practice  of  England 

onclusively  settled  by  the  cases  already  cited. 

lere  may  be  a  total  loss  of  part  of  the  freight  where  part  Absolute  total 

le  cargo  actually  perishes,  but  not  where  it  is  merely  left  fr^hi. 

k1  by  the  master,  owing  to  the  expense  of  forwarding  it 

ompared  to  its  value ;  although  he  may,  in  leaving  it      *  1042 

id,  have  exercised  a  wise  discretion,  (d)  ^ 


Sect.  VI.  Absolute  Total  Loss  on  Freight. 


^ • 

873.  An  insurance  on  freight  is,  as  we  have  already  seen.  Absolute  toui 

°  -  .     loss  on  freight. 

iDg  more  than  an  undertaking  that,  if  the  shipowner  is 


-  .         p    .  General  princi^ 

eoted  from  earning  freight  by  any  of  the  perils  insured  plea  as  to  abao- 
ast,  the  underwriters  on  freight  will  make  good,  to  the  ©"freight"* 
It  of  their  subscriptions,  the  loss  he  has  thereby  sus- 

earing  this  principle  in  mind,  in  connection  with  those 
idy  established  in  the  preceding  part  of  this  chapter, 
•qniry  as  to  what  constitutes  an  absolute  total  loss  on 
ptt|  so  as  to  give  the  assured  a  right  to  claim  the  whole 

of  the  insurance  without  notice  of  abandonment,  does 
to  present  any  great  difficulty.  In  general,  it  may 
•id  tbat|  whenever  the  happening  of  the  event  on  which 
Hmiiig  of  freight  depends  is  rendered  absolutely  impoS' 
^or,  in  any  practical  sense,  uUerly  hopeless,  by  means  of 
perib  insured  against,  this  is  a  case  of  absolute  total 

freight,  in  respect  of  which  the  assured  may  recover 


\  Hampfapey  «.  Uojoo  Ins.  Comp.        (d)  Mordy  v.  Jonea,  4  B.  5c  Cr.  394. 
m\  Bep.  420.    2  Phiilipa  on  Ina.    Brockelbank  v.  Sugrue,  1  Mood.  &  Rob. 
{Sm  Biafi   9.   Cbeaapeake  Ina.    103. 
CSmd^  41<$.    Morean  «.  United 
A.  1  WhcatOD,  319, 237.  > 


I  Mh»  tha  nmukm  oo  Davy  v.  Milford,  in  Poole  v.  Protectioo  Ina.  Co.  14 

17. 

ifm,  1130  to  1144,  and  in  notesw 

«IL  ^ 
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without  notice  of  abandonment.^    The  question,  therefore, 
turns  in  some  measure  on  the  nature  of  the  contract  under 
which  freight  is  payable.     If  the  freight  insured  be  the  hiie 
of  a  ship  for  an  entire  voyage,  under  the  terms  of  a  charter- 
party,  so  that  no  freight  is  payable  except  on  the  arrival  of 
that  particular  ship  at  the  port  of  destination  outwards^  oril 
her  home  port,  then,  if  such  arrival  of  the  ship  be  rendered 
impossible  or  hopeless,  either  by  her  foundering  at  sea,  or 
being  justifiably  sold  as  irreparable  in  the  course  of  tbe?Of* 
age,  this  ought,  on  principle,  to  be  an  absolute  total  1(M  d 
freight,  quite  irrespective  of  all  questions  as  to  the  state  of 
the  cargo.     Where,  on  the  other  hand,  the  earning  of  tb 
freight  insured  is  not  thus  made  to  depend  on  the  arrival  of 
♦the  ship  under  the  charter-party,  but  on  ike  delivery  (f  if 
goods  according  to  the  terms  of  the  bill  of  ladings  the  chaDH 
of  the  ship's  arrival  would  seem  to  be  less  important  aii* 
criterion  of  the  right  to  recover  a  total  loss  on  freight  frilk] 
out  notice  of  abandonment,  than  the  chance  that  the  ^ 
may  be  forwarded,  so  as  to  earn  freight,  by  another  8bip((i 
in  such  cases,  accordingly,  if,  although  the  original  skjpl 
wholly  destroyed,  or  justifiably  sold  as  irreparable,  yetl 
cargo  is  preserved  in  such  a  state  that  it  may  be  8eflt< 
so  as  to  earn  freight,  by  a  substituted  ship,  it  should 
that  the  assured,  in  order  to  recover  as  for  a  total  kMi 
freight,  ought,  on  principle,  to  give  notice  of  aband( 

The  cases  on  this  subject  seem  divisible  into  two 
classes  :    1.  Those  in  which  the  ship  has  foundered  at 
been  forcibly  taken  out  of  the  hands  of  her  owners,  asbfi 
ture,  detention,  &c.  and  not  restored  before  action 
2.  Those  in  which  both  the  ship  and  cargo,  or  either  of  I 
have  been  sold  by  the  master  abroad.     With  regard 
first  class  of  cases  there  is  no  difficulty  :  if  the  ship 
full  cargo  on  board  has  foundered  at  sea,  so  that  shf  | 
cargo  are  both  hopelessly  lost  to  the  assured, 

(e)  Shipton  v.  Thomton,  0  Ad.  ^  EM.  314. 


>  In  Herbert  v.  Hallett,  3  John.  Cat.  93,  Mr.  Joetice  Kont  said,— "In 
me,  that  the  same  peril,  and  to  the  same  extent,  ought  to  exist,  to  autborisil 
ery  on  a  policy  on  freight,  as  on  a  policy  on  the  ship.    If  the  asMired  oodd  aiU 
a  total  loKS  on  the  ship,  I  see  no  reason  why  there  akiould  be  a 
ireight" 


h^ 


to 
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l^nable  cbaoce  of  salvage,  this  is  a  clear  ease  of  absolute  Aiwoiutatoua 

[  loss  on  the  freight,  the  earning  of  which  has  become  — ? — 

Msible  under  the  circumstances.^    So,  where  the  freight  ^t^^l^^^ 

red  is  the  hire  of  a  ship  under  charter  party,  the  same  wiih  no  cargo 

equence  follows,  if  the  ship  is  lost  at  sea  after  having 

i  broken  ground  on  the  voyage,  even  though  at  the  time 

MB  no  cargo  may  have  been  shipped  on  board.  (/)  ^ 

3,  even  where  the  freight  insured  is  to  become  payable  on  0{g$mrtd  ahip 

ftrj  of  the  goods,  by  a  general  ship,  under  the  term  of  the  ^  ^i^££^ 

rf  lading,  although  a  full  cargo  may  not  be  actually  on  ^^JJ^^^  ^ 

d  at  the  time  of  loss,  yet,  if  a  full  cargo  have  been  then 

racted  for,  and  is  lying  ready  to  be  shipped  on  board,  and 

ship  be  ready  to  receive  it,  in  this  case  also  the  assured 

freight  may  recover  as  for  a  total  loss,  though  only  a  part,      *  1044 

fen  though  none,  of  the  cargo  may  actually  be  on  board 

ibip  at  the  time  of  loss  (g*) ;  if,  on  the  other  hand,  in  such  ^^^"^  ^^ 

loss  ot  w^irt  Ok 

t  Ihe  full  intended  cargo  be  neither  shipped  on  board  nor  freight,^  Um 

mcled  for  at  the  time  of  loss,  and  the  ship  is  not  then  in  ^u^ 

lie  of  readiness  to  receive  it,  but  is  lost  with  only  a  part 

be  intended  cargo  on  board,  this  is  an  absolute  total  loss, 

sf  the  whole  freight  on  the  full  cargo,  but  only  of  the 

ki  on  such  part  of  it  as  is  actually  shipped  and  lost.  (A) 

a  the  same  principle,  if  the  event,  on  which  the  earning  ^f^^^^l^ 

le  entire  freight  is  made  to  depend  under  the  charter-  ^om  contuiiiing 

ff  be  the  ship's  arrival  at  her  port  of  ultimate  destination  brought,  n  tb> 

a  eertain  description  of  cargo,  and  the  happening  of  this  oo  frei^«^  ^^^ 

t  is  rendered  hopeless  by  the  capture  of  the  ship  (unre-  f  j^^'^'pJS^ 

ed  by  subsequent  restoration,)    before  this  particular  N.  R.S36. 

|iCioa  of  cargo  is  loaded  on  board,  this  is  a  clear  case  of 

Me  total  loss  on  the  whole  freight,  (i) 

where,  under  a  policy  on  ship  and  freight  for  a  Baltic  Seizure  and 

1     •  I         1.  1      .  .  II       sale  of  outward 

t  appeared  that  the  ship  was  a  general  ship,  and  the  cargo  ao  ab- 

OQ  outwoni 
9.   Taylor,  6  T.  Rep.        (A)  Forbes  v.  Cowie,  1  Camp.  530.    freight 

V.  Suart,  7  East,  400.  Forbes  v.  Aspinall,  13  East,  323.  w£oq  v. 

n,  2  Camp.  431.  (i)  Atiy  r.  Lindo,  1  Bos.  dc  Pull.  N.  R.  f  ?y"^»  ^ 

II.  J'AoaeD,  5  Biiigh.  N.  C.  236.  0  1  aunt  2D. 
m  all  thm  pceviooB  aulhoritiea  art 


fiQaw  9.  Ocean  Ina.  Co.  23  Pick.  409,  410. 

•ol^jiMoo  9.  Manofacturen  Ins.  Co.  1  Metcalf,  143, 146 ;  ante,  200  to  202,  m 
aad  cmmtm  in  Dole;  Adama  «.  Warren  Ins.  Co.  22  Pick.  163. 
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Absolute  total 
)o08  on  freigrht. 


But  where  the 
insunmce  is  on 
howitiward 
freight  —  if 
•hip  arrives 
earning  freight, 
though  with 
anotner  ^argo, 
this  is  not  a 
total  loss  on 
freight. 

Everth  v.  Smith, 
2  Maule  &  Sel. 
27a 

1045* 

Where  the  in- 
surance is  on  an 
entire  freight 
for  the  round 
voyage,  loss  of 
ship  on  the 
homeward  pas- 
sage, IB  an  ab- 
solute total  loss 
on  freight. 
Mackrell «. 
Simond,2Chitt. 
Eap.  660. 

Where  both 
ship  and  cargo 
are  justifiably 
•old  abroad, 
this  is  an  abso* 
lute  total  loss 
on  freight,  and 
no  notice  of 
abandonment  is 
necessary. 


freight  insured  was  made  payable  on  delivery  of  the  cargo  at 
the  ship's  port  or  ports  of  discharge  in  the  Baltic,  it  was  held 
that  seizure,  condemnation,  and  sale  of  this  cargo,  under  ibe 
Berlin  decree,  in  the  ship's  port  of  discharge,  involved  ii 
absohite  total  loss  of  the  outward  freight,  though  the  ship^ 
which  had  been  also  seized,  was  repurchased  by  the  masttfi 
and  ultimately  arrived  earning  homeward  freight  (j) :  had 
the  policy  in  this  case  been  on  freight  for  the  homeward 
voyage,  under  charter-party,  then,  although  the  cargo  fini 
shipped  on  board  at  the  foreign  port  had  been  taken  oot 
and  sold,  yet,  if  the  ship  had  ultimately  arrived  at  her  hone 
port  so  as  to  earn  freight  with  another  cargo,  this  would  vA 
have  been  a  total  loss  on  freight  under  stich  policy,  (k) 

*On  the  same  principle,  where  the  event  on  which  lheca» 
ing  of  freight  is  made  to  depend  under  the  charter-pai^' 
the  ship's  completing  in  safety  her  entire  voyage  oot  m 
home,  then,  if  the  ship  be  lost  on  the  homeward  pas^gc,  dMf^ 
will  be  an  absolute  total  loss  on  the  whole  freight;  if,  ooii^ 
other  hand,  the  voyage  out  is  distinct  from  the  voyage  boa^ 
and  freight  have  been  earned  on  the  ship's  arrival  ouU 
her  subsequent  loss  on  the  homeward  passage  is  not  an 
lute  total  loss  of  the  whole  freight.  (/) 

§  374.  As  to  the  second  class  of  cases  in  which  shipi 
cargo,  or  either  of  them,  have  been  sold  abroad  by  the 
it  would  seem  to  be  clear,  on  principle,  and  is,  in  fact, 
doubted,  that,  if  both  ship  atid  cargo  have  been  sold 
under  such  circumstances  of  urgent  necessity  as  toju^i 
safCj  the  assured  may,  without  any  notice  of  abaiid( 
recover  as  for  a  total  loss  on  the  freight,  the  earning  o( 
under  the   circumstances,   has   become   wholly  iin| 
owing  to  events  beyond  his  control  (m)  :  on  the  other 
where  the  sale  is  not  thus  justified  by  necessity,  but  thai 
might  have  been  repaired,  or  the  cargo  sent  on  so  asto' 


(j)  Wilson  V.  Forster,  6  Taunt.  25.     1  (/)  Mackrell  v.  Sioioiid,3< 

Marshall,  425,  S.  C.  S.  P.  in  United  States.  660,  (casea  in  time  of  hold 

t  Hutin  r.  Union  Ins.  Comp.  1  Wash.  C.  See  aleo  S.  C.  Abbott  on 

C.  Rep.  530.  6th  ed. 

ii)  Everth  t.  Smith,  2  Maule  &  Sel.  (m)  Idle  p.  Royal  Exch.  Comp. 31 

278.     Brockelbank  v.  Sugrue,   1  Mood.  115.    8  Taunt.  755. 
&  Rob.  102.     See  aUo  Barclay  v.  Stir- 
ling, 5  Maule  &  Sel.  6. 


w 
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t|  il  would  seem,  on  principle,  that  the  shipowner  ought  Absolute  total 
be  allowed  to  avail  himself  of  such  unjustifiable  sale,  in  — ; — '- 

.  r     •    I  11  Ahter^  where 

to  throw  on  the  underwriter  on  freight  a  total  loss  on  such  sale  is  not 
Dterest  which,  in  the  case  supposed,  has  been  caused,  ^^  ^  ^ 
f  the  perils  insured  against,  but  by  the  unauthorized  act, 
of  himself,  or  of  the  master,  as  his  agent,^  at  all  events, 
old  appear,  that  he  could  only  so  entitle  himself  in  cases 
s  he  has  given,  and  the  underwriter  accepted,  notice  of 
lonment. 

le  mere  fact,  however,  of  notice  of  abandonment  being  Nor  wiu  notice 
I  cannot, />er  se,  give  the  assured  on  freight  a  right  to  re-  mentins^ 
r  as  for  a  total  loss  where  the  sale  is  not  justifiable  :  it  is  t^aSn  a^tSS 
where  the  underwriter  has  accepted  or  acted  upon  such  lo?*  except 

1  1-11  .    1  r     1  .  »■-      where  accept 

ee  that  it  can  bind  the  rights  of  the  parties;   as  Mr.  ed  or  acted    ' 
Q  Vurke  observes,  in  giving  the  judgment  of  the  Court  of  "^  i  (ug 
liequer  Chamber  in  Benson  v.  Chapman,  '^  if  the  loss  of 
ht  be  not  total  in  its  nature,  abandonment  cannot  make 

16  principle,  in  short,  seems  to  be  this,  —  where  the  sale 
jp  and  cargo  is  justified,  notice  of  abandonment  to  the 
rwriter  on  freight  is  unnecessary  ;  where  such  sale  is  not 
iable  it  is  inoperative,  unless  accepted  or  acted  upon, 
le  case  generally  cited,  as  showing  notice  of  abandon-  ^f'\p^^ 
to  be  necessary,  in  order  to  recover  for  a  total  loss  on  been  sent  on  to 
lt|  where  ship  and  cargo  had  been  sold  abroad,  is  that  of  fi^igbt,^Mie  of 
later  v.  Todbunter,    which  was  a  policy  of  insurance  ^If  ^^^|^ 
tkefreighi  of  the  ship  Potisea^^  insured  from  Berbice  to  J^^^J^"^ 
Pli  •*  tbe  ship,  in  the  course  of  her  voyage,  was  captured,  freight. 
toed,  and  carried  into  Grenada,  whert  she  was  sold  with  Todhunter,' 
\ok  of  her  cargo:  — \\xe  plaintiff,  who  had  given  no  ^^^^^^-^ 
•oCiee  of  abandonment,  claimed  a  total  loss :  it  was 
ided  that  no  notice  was  necessary,  sed  non  allocatur^  for 
odg  ndghi  have  been  brought  home  in  another  shipy  and 
fki  have  been  earned  (6) :  it  is  clear,  by  what  fell  from  Bemaiksoa 
BUeoborough,  that  the  circumstances  of  this  case  were  ^^  ^^*^* 

9.  CbBpmaiiy  in  enor,  flcm       (o)  Paimeter  p.  Todhunter,  1  Camp, 
wnter'a  notes  of  the  judg*    541. 


1  8e«  jmn,  1141,  in  notes. 
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Absolute  total 
lof«  OD  freight. 


Where  wJe  of 
fthip  and  cargo 
is  justifiable,  no 
notice  of  aban- 
doDment  is  re- 
quired to  make 
a  total  loss  on 
freight:  where 
sale  not  justifi- 
able, such  no- 
tice is  inopera- 
tive. 

Green  v.  Royal 
Ezch.  A»s. 
Comp.  6  Taunt. 
66;  1  Marsh. 
447. 
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not  such  as  to  make  the  sale  of  the  whole  ship  and  cargo  ]»• 
lifiable,  but  only  to  warrant,  at  the  utmost,  the  hypothecatioo 
of  the  ship,  and  the  sale  oi part  oftlie  cargo  :  the  ease,  there- 
fore, is  rather  an  authority  for  the  position,  that  there  is  do 
total  loss  on  freight  by  an  unjustifiable  sale  of  ship  and  cargo 
—  at  all  events,  without  notice  of  abandonment  —  than  fa 
the  position,  that  such  notice  is  requisite  where  ship  and  cargo 
have  been  justifiably  sold. 

The  next  case  in  which  the  point  arose  —  Green  p.  Tb 
Royal  Exchange  Assurance  Company  — is  quite  coosistfili 
when  its  facts  are  considered,  with  that  last  cited.    lotki 
case  the  insurance  was  on  "  freight,  by  the  ship  Defiaoo^ 
♦at  and  from  the  Canary  Islands  to  London:  "  the  ship  iiafif 
sailed  on  her  voyage,  with  a  full  cargo  on  board,  was^l 
consequence  of  sea-damage,  obliged  to  put  back :  her  caifl 
having  been  necessarily  unshipped,  and  the  ship  beiog  fo« 
so  disabled  that  it  would  be  impossible  to  bring  her 
without  repairs,  which  could  not  be  procured  where  she 
both  ship  and  cargo  were  sold  :  the  purchaser  of  the 
having  repaired  her,  brought  her  home  with  half  a 
her  captain  (xoho  teas  also  owner  and  plaintiff  in  the 
bought  another  ship  of  small  burden,  in  which  he  also 
goods,  to  London,  but  none  of  the  original  cargo  :  ba 
brought  his  action  against  the  underwriters  on  freight 
total  loss,  two  objections  were  made  to  his  right  of  re 
1.  That  he  had  given  no  notice  of  abandonment;  3. 
the  sale  was  not  justified  by  necessity.     Chief  J.  Gil 
to  the  first  objection,  which  was  supported  on  the  a 
of  Parmeter  v.  Todhunter,  held  that  there  was  nothing 
but,  as  to  the  second  he  granted  a  new  trial,  in  order 
the  jury  might  consider  whether  the  sale  of  the  ship} 
the  circumstances,  was  such  a  measure  as  a  prudent  o^ 
if  uninsured,  would  have  resorted  to ;  or  whether  be 
not  have  repaired  and  sent  her  on,  so  as  to  earn  fj 
"  I  think,"  said  the  Chief  Justice,   "  the   assured  oi 
have  acted  as  if  the  adventure  had  not  been  insured; 
if  a  man  of  common  prudence,  would  have  repaired 
being  insured,  he  should   have  done  so,  on  accomd 
underwriters^  otherwise  he  would  have  been  selling  the  ^l 


( p)  Green  v.  Royal  Exch.  Ass.  Comp.  6  TauoU  66.    1  ICafshall'^  Bcp.  ^ 
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e  purpose  of  throwing'  the  loss^^  (of  freight)  "  on  the  under*  Abroiote  total 
Titer,."  (q)  lc«oofi«5b^ 


This  case,  therefore,  shows  —  1.  That  no  notice  of  aban-  Remarks  on 
OQment  is  requisite  where  the  ship  and  cargo   have  been 
Mifiably  sold;  2.  That,  unless  such  sale  be  justifiable,  the 
iBored  on  freight  cannot  recover  as  for  a  total  loss. 

The  former  of  these  points  was  all  that  was  determined  in 
llei;.  Royal  Exchange  Assurance  Company,  which  was  the 
bext  in  which  the  point  arose.     In  that  case  the  insurance      *  1048 
WB  "  on  the  freight  of  the  ship  Ajax,"  for  a  voyage  from 
toebec  to  her  port  of  discharge  in  the  United  Kingdom : 
lie  fthip  and  cargo  having  been  sold  abroad  by  the  master  Wier.  Royal 
Bdooe  of  the  part-owners,  under  circumstances  (to  be  else-  Comp.sMoore, 
iicre  detailed)  which,  in  the  opinion  of  the  Court  of  Com-  755/    • 
ion  Pleas,  justified  the  sale,  on  the  ground  of  urgent  neces- 
ty,  that  court  held  that  no  notice  of  abandonment  was 
soeasary  to  entitle  the  assured  on  freight  to  recover  a  total 
IB.  (r)     When,  however,  the  same  case  came  before  the  ^•.^\^°'«i*>® 

^  Tr-      1     -Tk  King*8  Bench 

Wirt  of  King's  Bench  on  a  special  verdict,  that  court  direct-  inerror,3Brod. 
1  a  venire  de  novo,  on  the  ground  thai  the  necessity  of  the  sale  note'o^. 
is  not  distinctly  found  in  the  special  verdict,  and  could  not 
inferred  from  the  facts  stated  ;  and  Mr.  J.  Bayley  added, 
the  same  occasion,  "  That  the  question,  whether  the  cir- 
mstances  amounted  to  an  abandonment,  might  also  be  left 
en, "  (5)  t.  e.  whether,  even  with  notice  of  abandonment, 
i  awured  would  have  had  a  right  to  recover  as  for  a  total 
U  on  freight. 

En  the  preceding  cases  both  ship  and  cargo  had  been  sold  :  Is  there  a  total 
Uuit  which  follows  only  the  ship  had  been  sold,  but  the  ^houilB^o 
Jgo  sent  on  :  it  was  an  insurance  "  on  freight,  per  ship  ment**S^i 
we  Branch,"  from  the  Cape  of  Oood  Hope  to  London ;  ?^'Pi''y*'^2, 
riiip,  while  loading  in  Table  Bay,  was  driven  ashore,  and  but  cargo  ia 
I  under  circumstances  of  such  urgent  necessity  as,  in  the  ^ives? 
moa  of  the  court,  fully  to  justify  the  sale  ;  the  cargo,  one  Sl^n"4  Bi^h!' 
d  of  which  was  loaded  on  board  at  the  time  of  loss,  and  ?®5  1  Moore 

'  ot  P.  14. 


engaged,  was  immediately  sent  on  to  England  in 
tber  vessel :  the  plaintiff  claimed  a  total  loss  on  freight ; 
itt  objected  that  h^  should  have  given  notice  of  abandon- 

1  WUntmn'B  Rep.  492.  («)  3  Bred.  &  Biugh.  151,  note  (d). 

Idle  V,  Rojral  Ezch.  Aat.  Comp. 
He,  1  id.    8  Taunt.  7S9. 
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Abflolate  total 
loH  on  freight 


RemaffcB  on 
tbiacaw. 

1049  • 


Where  cargo  is 
neoeasarfly  sold 
at  an  intenne- 
diate  port,  un- 
der such  cir- 
cumstances 
that  no  freight 
proratdia 
earned: 
tumiUf  this  is 
aaabaolate 
total  loss  on 
freight 
Vlierboomv. 
Chapman, 

Wds.230. 


ment,  but  the  court,  under  the  circumstances  of  the  case, 
thought  it  unnecessary,  and  the  plaintiff  recovered  the  whole 
amount  of  his  insurance.  (/) 

It  must  be  assumed  in  this  case  that  the  event  upon  which 
*the  earning  of  the  freight  insured  was  made  to  depend,  w» 
the  arrival  of  the  ship  under  the  charter-party  :  if  the  freight 
insured  had  been  made  payable  on  the  delivery  of  the  goods, 
in  terms  of  the  bill  of  lading,  it  should  seem  that,  as  the 
goods  were  actually  sent  on,  and  arrived  so  as  to  earn  freight, 
by  another  ship,  that  this  was  precisely  the  case  contemplated 
by  Lord  Ellenborough  in  Parmeter  v.  Todhunter,  and  tbiy 
as  the  loss  on  freight  became,  in  the  event,  less  than  tolal,  ihl 
assured  would  not  have  been  entitled  to  claim  as  for  a  total 
loss   (at  all  events,  without  notice  of  abandonment) ;  tM 
which  he  should  have  abandoned  being  the  chance  of  tbecaigff 
arriving,  so  as  to  earn  higher  freight,  than  that  which  the  ship* 
owner  would  have  to  pay  for  the  hire  of  the  ship  in  which  i 
was  sent  on.  (u)     Where,  under  similar  circumstances,  thi 
master  sold,  not  only  the  ship,  but  also  the  cargo,  from  tin 
impossibility  of  sending  it  on,  except  at  an  exorbitant  rate  flf 
freight,  this  was  held  in  the  United  States,  and  as  it 
justly,  an  absolute  total  loss  of  freight,  (v)  ^ 

Where  a  cargo  of  perishable  goods  loaded  on  board  agei" 
eral  ship,  and  deliverable  to  the  consignees  under  terms  of  til  I 
bill  of  lading,  on  payment  of  freight,  is  necessarily  unloaddi 
at  an  intermediate  port  in  the  course  of  the  voyage  for  lb  i 
repairs   of  the   ship,  and   there,  on  survey,   found  so 
damaged  that  it  is  necessarily  sold  by  the  master,  in  order  i 
prevent  its  perishing  by  the  rapid  progress  of  putrei 
in  such  case,  if  neither  the  merchant  (or  his  agent,)  nor 
shipowner,  have  been  present  at  the  sale,  nor  have  any 
ledge  of  it  till  after  it  has  taken  place,  the  present  d( 
of  the  English  law  is,  that  no  freight  whatever  is  di^on 
cargo  so  sold,  (w)     In  such  case,  therefore,  as  the  eamiafl 


(t)  Mount  r.  HarnMon,  4  Biogh.  368 ;  America,  5  Binney,  ff^  cited  2 

1  Moore  &  P.  14.  on  Ins.  3S3. 
(«)Sbiptoa9.ThorDtoD,9Ad.&EI1.314.        (tc)  Vlierboom  9.  ChapmaB,lSl 

(«)  t  CaUender  v.  Ins.  Ck>mp.  of  North  &  Web.  230. 


1  See  Hugg  v.  Augusta  Ins.  ic  Banking  Co.  7  Howaid,  (U.  &)S1  ' 
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It  has  become  an  absolute  impossibility  by  a  justifiable  Absolute  total 
>f  the  cargo  (x),  it  should  seem,  on  principle^  *and  has  ^°°  ^^*^, 
dingly  been  so  held  in  the  United  States,  that  this  is  an       *  lOw 
ute  total  loss  of  freight,  (y)  ^ 

»thing  short,  however,  of  this  absolute  impossibility  of  ^"^"of^ 
ng  on  the  cargo  with  any  chance  of  its  arriving  in  its  sity  will  justify 
lal  character  at  its  port  of  destination,  will  justify  the  cargo:  or  entitle 
if  in  selling  it  at  an  intermediate  port,  or  entitle  the  Inspect  tber^ 
ed,  in  consequence  of  such  sale,  to  throw  the  loss  on  the  |^^  ^^^^^  \^* 
rwriters  on  freight.     Thus,  where  the  ship  havins  been  <>"  freight 

,       ,      .  ^  r  1  .      1  r  Mordyv. 

n  back,  m  consequence  of  sea-damage,  to  her  port  of  Jones,  4  B.  4 
ng,  it  became  necessary  to  unload  the  cargo,  part  of  '* 
li  was,  on  survey,  found  so  damaged  that  the  master, 
having  repaired  his  ship,  sold  it  on  the  spot,  instead  of 
g  it  on,  because,  if  put  on  board  as  it  was,  it  might  have 
pd  the  rest  of  the  cargo,  and,  if  he  waited  till  it  was  fit  to 
the  expense  would  have  exceeded  the  freight  he  could 
opon  it  —  Lord  Tenterden  held  that  the  assured  could 
Jairo,  from  the  underwriters  on  freight,  a  total  loss  upon 
MTt  of  the  cargo  so  sold,  (z)  ^ 

Roox  9.  SalTmdor,  3  Bingh.  N.  C.        (z)  Mordy  v.  Jones,  4  6.  &  Cr.  394. 

S.  C.  Q  Dowl.  ^  Ryl.  479. 
f  Hoftio  V.  Union  Ins.  Comp.  1 
430^  cited,  2  Phillips  on  Ins.  35a 


of  an  insurance  on  freight,  there  is  no  total  loss  in  respect  to  memorandum 
I  to  long  as  the  goods  have  not  totally  lost  their  original  character,  but  remain 
igf  and  in  that  condition  are  capable  of  being  shipped  to  their  destined  port,  no 
may  be  the  extent  of  the  dnmage.  If,  however,  the  articles  are  not  capa- 
carried  in  tptdt,  to  the  port  of  destination,  arising  from  danger  to  the 
of  the  crew  or  to  the  safety  of  the  vessel,  or  the  public  authorities  at  the  port 
■a  €t&er  the  articles  to  be  thrown  overboard,  from  fear  of  disease,  there  would 
lal  loM.  Hogg  V.  Augusta  Ins.  &  Banking  Co.  7  Howard,  (U.  S.)  595. 
I  Jofdan  9,  Warren  Ins.  Co.  1  Story,  C.  C.  342,  cited jNMf,  1141,  in  note; 
f  9.  New  York  Ins.  Co.  18  John.  208.  In  construing  the  contract  of  insar- 
■  lns%bt,  the  interest  of  the  insured,  or  of  the  underwriters,  in  respect  to  the 
m  BOl  ouosklered.  Therefore,  if  the  vessel  is  in  a  condition  to  carry  on  the 
o  tbe  port  of  destination,  or  another  vessel  can  be  procured  fur  that  purpose, 
doty  of  the  owner  of  the  vessel  to  carry  it  on,  although  it  may  be  for  the  inter* 
and  of  tbe  underwriters  of  the  cargo  to  sell  it  at  tbe  port  of  dtstress. 
cireumstances,  the  insured  cannot  recover  for  a  total  loss  of  freight. 
.  Aogoata  los.de  Banking  Co.  7  Howard,  (U.  S.)  595.  It  would  seem  to  be 
le,  bowerer,  if  it  should  appear,  that  repairs  rendered  necessary  by  damage  to 
ioal  TtJiacI,  or  the  procurement  of  another  vessel,  would  inevitably  produce 
Ptardatkm  of  tbe  voyage  as  would,  in  all  probability,  occasion  a  destruction  of 
le,  fifs  jyirfa,  before  it  coold  arrive  at  the  port  of  deatioation,  or,  fi^om  its  dam- 
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Absolute  total 
kMioofrei^t 

Nonotioeof 

abaodoament  is 
required  under 
a  policy  on 
profiu. 


1051  ♦ 

Nor  under  a 
polioy^on 


$  375.  In  a  policy  on  the  profit  of  goods,  the  underwriter 
engages  that  the  goods  shall  not  be  prevented  by  the  perib 
insured  against  from  so  arriving  as  to  earn  a  profit  (a):  if, 
then,  the  goods  are  so  prevented  firom  arriving  by  the  perib 
insured  against,  there  is  a  total  loss  on  the  expected  profits, 
and  this  without  any  necessity  for  a  notice  of  abandonment; 
for,  as  a  transfer  of  goods  by  abandonment  necessarily  in- 
cludes the  eventual  profit  on  such  goods,  a  separate  aban* 
donment  of  expected  profit  would  be  a  nugatory  and  idk 
form  ;  for  the  same  thing  cannot  be  abandoned  to  two  difftf- 
ent  persons  at  the  same  time,  (b) 

The  rule,  therefore,  is,  that  a  total  loss  of  the  goods  in* 
volves  a  total  loss  of  the  profits  expected  to  arise  from  tkff 
*sa)e,  and  that  this  may  be  recovered  without  notice  of  ab» 
donment.^  Commissions  stand  upon  the  same  footing  tf 
profits,  a  policy  on  commissions  being  an  undertaking  that  Al 
assured  shall  not  be  prevented  by  the  perils  insured  BfOA 
firom  earning  a  commission  on  the  sale  of  the  goods  (^! 
hence,  if  the  assured  have  done  his  part  towards  eamiif  ill 
commissions,  but  the  goods  never  arrive,  he  may  recover  fifl^ 
total  loss  ;  and,  as  in  such  case  he  could  assign  nothing  If] 
abandonment,  no  notice  of  abandonment  is  required. 


(a)  2  Pbfllipe  on  las.  244.  East,  SSL     {  Mmnfivd  v.  Babl^  U 

(6)  Beoeck^,  Pr.  of  Indem.  386.    See    433.  ^ 

per  Lawreooe,  J.  in  Barclay  v.  Couains,        (c)  2  FhillipB  oq  Int.  388.    {  8m| 

York  Ins.  Ca  v.  Robinaoo,  1  Jate.i 


aged  condition,  it  could  not  be  lesbipped  in  time,  consisteiitiy  with  the  beitt< 
crew  or  safety  of  the  vessel,  or  would  not  be  in  a  fit  condition  from  pestle 
via  or  otherwise,  to  be  carried  on.  In  such  case,  it  would  become  the  dolf  < 
master  to  sell  the  goods  for  the  benefit  q€  whom  it  might  coooern.  Hogg  ••  < 
Ids.  &  Bsnking  Co.  7  Howard,  (U.  S.)  909. 
^  See  Fosdick  v.  Norwich  Ins.  Co.  3  Day,  106. 
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♦CHAP.  Vm.  ♦1052 


OF  CONSTRUCTIYE  TOTAL  LOSSES. 

.  L  General  Doctrine  of  Constructive  Total  Loss. 

•  As  we  have  already  seen,  a  constructive  total  loss  in  OencnJ  doc- 
»  law  is  that  which  entitles  the  assured  to  claim  the  stmctive  total 
imount  of  the  insurance,  on  giving  due  notice  of 


1    ^1     ^    •  ,,  ,  .  f  Definitkn  of  ft 

iment ;  and  that  is,  generally  speaking,  a  case  oi  ooastnicUTe 

stive  total  loss  where  the   thing  insured  has  been  <<>^'<** 

to  such  a  state,  or  placed  in  such  a  position  by  the 

isored  against,  as  to  make  its  total   destruction  or 

tion,  though  not  inevitable,  yet  highly  imminent,  or 

ate  arrival  under  the  terms  of  the  policy,  though  not 

bopeless,  yet  exceedingly  doubtful.     For  instance,  ^JJcUw^ 

the  thing  insured  may  not  be  absolutely  destroyed,  or  loes. 

ably  lost,  yet,  to  avail  ourselves  again  of  the  language 

I  Abinger :  ^'  there  may  be  a  capture^  which,  though 

ide  a  total  loss,  may  be  followed  by  a  recapture  which 

evest  the  property  in  the  assured.     There  may  be  a 

ieientumj  which  may  either  speedily  terminate,  or  may 

ong  as  to  end  in  the  impossibility  of  bringing  the 

be  goods  to  their  destination.     There  may  be  some 

iril  which  renders  the  ship  innavigable^  without  any 

ie  hope  of  repair ;  or  by  which  the  gootls  are  partly 

80  damaged^  that  they  are  not  worth  the  expense  of 

'  then^  or  what  remavis  of  them^  to  their  destina^ 
I 

{a)  3  BiBgb.  N.  C.  266. 


It  to  abandon  eziMi  when  the  ship,  for  all  the  naeftil  purposes  of  the  Tojr- 
tmn  the  oootrol  of  tbe  owner ;  ss  ia  the  cafros  of  stibmennoo,  or  ship- 
pUU9f  eod  it  is  nnoertain,  or  tbe  time  nnreaaoaably  cUstaat,  wbea  it  will 
I  aatale  to  resmna  the  Yoyage ;  or  when  the  dsk  and  expense  of  icttonaf 


1056 


OF  CONSTRUOTIVB  TOTAL  LOSSES. 


General  doc-  In  all  8uch  cases,  the  assured,  if  be  wishes  to  recover 

stnictive  total     for  a   total   loss,   niust,  as  a   necessary  preliminary  to  so 

lorn. 


Notice  of  fban- 


the  vessel,  are  disproportioned  to  the  expected  benefit  and  objects  of  the  voyi|R 

3  Kent,  (5th  ed.)  321 ;  Peele  v.  Merchants  Ins.  Co.  3  Mason,  27.  See  al«o  Aim 
Ins.  Co.  V.  Ogden,  15  Wendell,  538;  S.  C.  20  Wendell,  287 ;  Cincinnati  Ins.  Ca  t 
Bake  well,  4  B.  Monroe,  541 ;  Marcardier  v.  Chesapeake  Ins.  Co.  8  Cranch,  39.  Ili 
a  general  rule  in  the  United  States,  tbat  if  the  ship  or  goods  insured  be  damagedl 
more  than  half  of  the  value,  by  any  peril  insured  against,  the  assured  may  abtail 
and  recover  for  a  total  loss ;  for  if  the  ship  or  cargo  be  damaged  so  as  to  diminiditM 
value  ulxjve  half,  they  are  said  to  be  constructively  lost.  "The  rule,"  saysJdr.ClH 
cellor  Kent,  '^came  from  the  French  law,  and  is  to  be  found  in  the  tretti^d 
Le  Guidon^  where  it  is  applied  to  the  case  of  goods,  and  in  respect  to  both  sliipfli 
cargo,  the  rule  has  been  incorporated  inlo  the  American  jurihprudence."  3U| 
(5th  ed.)  329  ;  Gardiner  v.  Smith,  1  John.  Cas.  141  ;  Dickey  v.  N.  York  lu.  OH 

4  Cowen,  222 ;  Manardier  r.  Chesapeake  Ins.  Co.  9  Cranch,  39 ;  Ludlow  v.  Goto 
bian  Ins.  Co.  1  John.  335;  Peters  v.  Phcenix  Ins.  Co.  3  Serg.  &  Rawle,  25;  Brilft 
Union  Ins.  Co.  4  M'Cord,  1 ;  Dickey  r.  American  Ins.  Co.  3  Wendell,  65S;  Poriit 
Merchants  Ins.  Co.  3  Mason,  27 ;  Center  r.  American  Ins.  Co.  7  Cowva,  Wj 
8.  G.  4  Wendell,  45;   Deblois  r.  Ocean  Ins.  Co.  16  Pick.  303  ;   Patapeco  bs.  Ofcft 
Southgate,  5  Petens  604  ;   Bradlie  v.  Maryland  Ins  Co.  12  Peters,  378, 386;  CitiMi 
Ins.  Co.  V.  Glasgow,  9  Missouri,  411.     Mr.  Chief  Justice  Parsons  considered  duifl 
to  the  ship,  exceeding  half  her  value,  to  be  a  constructive  shipwreck.    Heflfl 
"  when  the  ship  becomes  a  wreck  by  any  of  the  perils  insured  against,  itisgeocnilf 
a  total  lo!*8.    The  ^hip  becomes  a  wreck,  when,  in  consequence  of  the  injury  ^l*, 
received,  she  is  rendered  absolutely  unable  to  pursue  the  voyage  wilboul 
exceeding  the  half  of  her  value."    Wood  v.  Lincoln  and  Kennebec  Ins.  Co.  6) 
482.     In  reference  to  this  American  doctrine  of  constructive  or  technical  toliJ 
Mr.  Justice  Putnam,  in  Deblois  r.  Ocean  Ins.  Co.  16  Pick.  303, 309, 310,  remuto'i 
"  Now  it  is  a  fixed  rule,  that  if  the  ship  be  injured  by  the  perils  insured  sgaiMtl 
to  require  repairs  to  the  extent  of  more  than  half  her  value,  the  insured  »* 
abandon  as  for  a  total  loss.    Peele  v.  Merchants  Ins.  Co.  3  Mason,  27.    That  j 
of  the  eminent  judge  of  the  Supreme  Court  of  the  United  States  for  thisciicoiil 
Justice  Story,]  is  proved  by  the  many  authorities  cited  to  that  point.    Tbi>  t^^ 
be  found  among  the  principles  of  the  law  of  insurance,  embodied  by  Parsoi^  ^i 
in  a  most  learned  opinion  in  the  case  of  Wood  r.  Lincoln  and  Kennebec  Ias>r 
Mass.  479.    He  cited  very  few  authorities,  but  the  opinion  a  well  snppQrtflli 
books."    After  remarking  upon  some  of  the  rules  for  the  calculatioa  of  tbisbaif^ 
Mr.  Justice  Putnam  added,  —  "Judges  would  be  influenced,  without  doubtfi 
consideration,  whether  abandonments  for  technical  total  losses  ought  to  be  &« 
restricted.    We  are  among  those  who  think  that  this  part  of  the  law  of  ii 
it  now  is  administered,  is  a  clear  departure  from  the  great  principle  of  indrauHlfii 
which  the  contract  of  insurance  should  rest.    According  to  the  original  iatett,) 
the  underwriters  were  to  pay  the  damage,  the  actual  loss.    They  were  not  to  I 
shipowners,  brokers,  or  nieruhants.    This  idea  was  expressed  by  Duller,  J.,om4 
most  eminent  judges  of  England,  about  fifty  years  ago.    Mitchell  v.  Edie,  IT.I 
615.    We  must  decide  the  law  as  we  now  find  iu    But  where  a  constnictiooi*' 
made,  in  the  absence  of  binding  authority,  we  prefer  that  which  restrains,  ntberl 
that  which  enlai^es  the  right  to  make  a  technical  total  loss."    See  Richie  f- 
States  Ins.  Co.  5  Serg.  &.  Rawle,  501 ;  Orrok  v.  Commonwealth  Ins.  Ca 
456,  470.    The  case  of  Peele  v.  Merchants  Ins.  Co.  3  Mason,  27,  has  becfl 
as  very  much  favoring  abandonments  for  technical  or  constructive  total  loHC^I 
doctrines  of  that  case  on  many  points  have  been  expressly  rejected  in  Mi 
See  Deblois  v.  Ocean  Ins.  Co.  16  Pick.  310  to  312.    See  also  3  MA900,p.& 
Siiaw,  Ck.  J.,  in  Sewall  r.  U.  States  Ins.  Co.  11  Pick.  95; 


21 


law,  upon  me  poini  wneioer  ine  siaie  oi  inings  wnica  notice  of  abwi- 
bini  thus  to  give  notice  of  abandonment  continued  ferent^to  th«?*^ 
}  the  time  of  bringing  the  action.^    In  our  law.  there-  which  will  enu- 

.  ^.  ^     ,  .,         ,  .  tlehimloreoov- 

ixe  are  two  mam  questions  to  be  considered  jn  every  er  m  for  a  toui 
oomtructive  total  loss :  1.  Was  the  state  of  things   ^^* 
primdfacie^  to  entitle  the  assured,  on  receiving  intel- 
thereof,  to  give  notice  of  abandonment  ?     2.  Did  it 
i  such  down  to    the  time  of  action  brought,  as   to 
lim  to  follow  up  such  notice  and  recover  as  for  a  total 


.  The  first  question  then  u,  upon  what  kind  of  inlelli-  Upoa  what 
e  assured  may  give  notice  of  abandonment :  as  to  this,  g^nce  the 


le  answered  generally,  that  he  has, /^rimd /ode,  a  right  nlili^'ofaSil^ 
Mich  notice  on  receiving  intelligence  of  any  such  (^ment. 
casualties  as  those  just  referred  to,  which,  though  they 
nvolve  the  absolute  destruction  or  irretrievable  loss  of 
;  insured,  yet,  render  its  destruction  highly  probable, 
lioiate  recovery  very  doubtful ;  and  these  are  the  only 
casualties  which  can  justify  a  notice  of  abandon* 
lo  amount  of  damage,  however  great,  which  does  not 
.  the  entire  destruction  of  the  thing  insured  (/) ;  no 

MKm  9.  Fletcher,  1  Esp.  72*       («)  As  to  what  is  reasonable  time,  see 

.  Todhnnter,  1  Camp.  S»l.         post,  Chap.  IX.  Sect.  IlL  p.  1163. 

mm.  Chap.  IX.  Sect  L  p.  1157.       (/)  Cazalet  v.  St  Barbe,  1  T.  Rep. 

187.    Fumeatix  v.  Bradley,  Park  on  Ins. 

369, 8th  ed. 
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Qeneral  doc- 
trine of  coo- 
sttructjve  total 
1 


He  has  only  this 
right  in  caves 
of  constructive 

totJil  loss. 
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Bat  on  hearing 
of  aooDstruo- 
tive  total  ]osi», 
he  may  ^ve 
such  notice 


amount  of  difficulty  in  regaining  possession  of  it,  which  does 
not  involve  an  absolute  temporary  privation  of  otanerdiip^  or 
alienation  of  property  (g*),  can  make  a  case  of  *constructive 
total  loss.  "  The  assured  cannot  elect  to  turn  what,  at  the 
time  when  it  happened,  was  only  an  average  loss,  into  a  total 
one  by  abandoning."  (A)  "  There  is  no  instance,"  says  Mr. 
J.  Buller,  "  where  the  owner  can  abandon,  unless  at  some 
period  or  the  other  of  the  voyage  there  has  been  a  (construe- 
tive)  total  loss."  (i)  "  There  is  not  any  principle,"  «js 
Lord  EUenborough,  "  which  authorizes  abandonment,  iinle» 
where  the  loss  has  been  actually  total,  or  in  the  highest  degnt 
probable^  at  the  time  of  the  abandonment."  (j)  ^ 

Supposing,  however,  the  case  to  be  such  as  prima fackto 
justify  the  assured  in  giving  notice  of  abandonment,  he  is  not 
bound,  before  giving  it,  to  wait  for  full  and  accurate  iDfonm- 
tion,  biit  may  give  it  at  once  upon  a  mere  report  or  mmof 
of  capture,  detention,  innavigability,  or  any  other  casual^ 
which,  supposing  the  intelligence  to  be  well  founded,  wodi 
be  a  clear  case  of  constructive  total  loss.  (A)  * 

"  In  cases  like  this,"  said  Lord  EUenborough,  "  men  nai 
act  upon  probable  information,  and  leave  the  effect  of  tkev 
acts  to  be  determined  by  the  eventual  truth  or  falsehood  • 
the  intelligence  they  receive.     If  I  hear  of  my  ship's 
taken  in  the  East  or  West  Indies,  I  am  not  obliged  to 
till  I  certainly  know  the  event  by  the  testimony  of  those 
were  present.^     Provided  the  event  has  once  existed, 


(g)  Thomeley  v.  Hel»on,  2  B.  &  Aid. 
513. 

{k)  Per  Lord  Mansfield  in  2  Burr.  697. 

(t)  1  T.  Rep.  191.  The  learned  judge 
uses  the  term  "  total  loss,"  without  quali- 
fication, but  the  whole  tenor  and  language 
of  his  judgment  shows  that  be  was  speak- 
ing  of  a  technical  or  constructive  total 
loss. 


(j)  Per  Lord  EUenboioagfa  m 
son  V.  WaUis,  2  Maole  &  Sd.  210. 

{Jt)  Bainbridge  v.  NeilsoB,  1 
240.    In  the  United  States  a  lepo^  < 
newspaper  has  been  held  a  suiBriBitl 
ation  for  notice  of  abandoomeat  fl 
ley  V.  Chesapeake  Ins.  Coop.  3 
John.  Rep.  450 ;  and  see  2  PU^J^j 
Ins.  380. 


1  See  Peele  v.  Merchants  Ins.  Co.  3  Mason,  27,  66,  67 ;  3  Kent,  (Ah  ei) 
Fontaine  v.  Phoenix  Ins.  Co.  11  John.  293 ;  Bradlie  v.  Maryland  Ins.  Co.  iSf 
378,396. 

*  An  abandonment  may  be  made  on  information  of  a  capture,  ghrea  by  a  | 
was  present  at  the  capture.    Munson  e.  New  Eng.  Mar.  Ins.  Ca  4  Mm.  9kl 

>  On  intelligence  of  a  threatened  seizure  of  property,  the  assured  may  mij 
reoeives  information  of  an  actual  seizure  befoie  be  abandooa,    Doocsn  f.  i 
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»9  believing  it  to  have  taken  place,  must  be  valid  and  Genenddoo- 
ectual."  (/)  S!I^*^ 

Of  course,  if  it  turns  out  that  the  intelligence  upon  which  |^ 


B  assured  acted,  in  giving  notice  of  abandonment,  was  !<*  the  mteOi. 

ffcnoo  turo  out 

ally  false  and  unfounded,  the  notice  of  abandonment  is  to  have  been 
Dlirely  inoperative ;  in  fact,  is  a  mere  nullity,  (m)     *^  The  notice  c^^&mp 
hex  of   an  oflTer  of   abandonment,"    said  Lord    Ellen-  f^^,;^ 
vougb, ''  is  that,  if  it  appears  to  have  been  properly  made      #  1055 
lOD  supposed  facts,  which  turn  out  to  be  true,  the  assured  TroeeflRKjof 
18  put  himself  in  a  condition  to  insist  on  his  abandonment*  abandoomenu 
at  it  18  not  enough  that  it  was  made  properly  on  assumed 
cts,  if  it  turn  out  that  none  such  existed ;  it  may  be  said  to  be 
roperly  made  upon  notice  received,  and  bona  fide  crediied  by 
le  assured,  of  his  ship  having  been  wrecked,  whether  such  in- 
ffigenoe  were  tiue  or  not,  and  although  the  latter  convey- 
m  it  turn  out  to  be  a  forgery ;   yet  clearly  no  right  of  action 
HOold  vest  in  him,  founded  upon  an  abandonment  made  on 
iIm  intelligence.     If  the  facts  be  all  imaginary  and  founded 
B  misconception,  the  whole  foundation  of  the  abandonment 

ik''  (•) 

JLod,  in  order  to  make  a  notice  of  abandonment  valid,  not  No  notice  oir 

■I7  must  the  information  on  which  it  is  founded  prove  true,  can  be  valid 

tf  U  mu$i  also  be  justified  by  the  state  of  facts  existing  at  b^^Vaottat 

•  Ume  when  it  is  actually  given,^     Even  though  the  facts  |^^time1t  to 

which  it  was  founded  were  truly  reported,  and  were  in  m^de. 
such  as  to  justify  the  assured  in  giving  notice  of 
i^adoament,  yet,  if  they  have  ceased  to  exist  before  the 


Ber  Lonl  ElleDborough  in  Bain-  Emerigon,  chap.  xvii.  sect.  6,  vol.  ii.  p. 

_  9,  MdlMn,  1  Camp.  240.  233,  ed.  1827.    "  If  aa  abandonment  hat 

V14  Lt  dfiainrmrnt  fait  par  eireur  been  made  where  there  has  been  no  cap- 

j^ndnt  aucan  eflet,  loraque  rerrear  tore,  it,  of  course,  goe8  for  nothing."    Per 

ffm  war  qoelqu*  une  de  ces  choses,  Lord  EUIenborough,  1  Camp.  240. 

HAm  ooBBaitre  pour  operer  on  aban-  («)  Per  Lord  Ellenborough  in  Bain- 

^    nqgylifT  ct  valable,  comma   ri   la  bridge  9.  Neilson,  1  Camp.  240. 
de  Taoddent  te  trouvait  fooMe. 


3S.  So,  on  intelligence  of  capture,  the  awured  may  wait  the  event,  and 
cm  iBtelligeoee  of  condemnation.  Maryland  and  Pbcenix  Ins.  Co.  9. 
5Gdl*John.  IdQ. 

Bodey  9.  Chesapeake  Ins.  Co.  3  Gill  &  John.  450;  omm,  993, 994, and  cases 
|kS  Dorr  «.  Union  Ins.  Co.  8  Bfaas.  (S02 ;  Robinson  v,  Jones,  8  Msm.  536 ;  Mar- 
^'^u  JMbwwo  Ins.  Ca  4  Cranoh,  202 ;  S.  C.  2  Wash.  C.  C.  54.  An  abandon- 
fc^MB  tbn  mere  ground  that  a  vessel  is  ttranded  does  not  disclose  a  sufficient  reason 
mtff  it.    aoriey  9.  ChsMpenke  Ins.  Co.  3  Gili  &  John.  450. 
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though  the  low 
at  the  time  ol 
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total  kMB,  un- 
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so  down  to  the 
tioM  of  bringing 
the  notion. 


time  at  which  such  notice  was  given,  it  will  hare  no  force  or 
effect  whatever.  Thus,  where  the  assured,  on  hearing  of  the 
capture  of  his  ship,  gave  notice  of  abandonment,  but  the  ship 
had  been,  in  fact,  re-captured,  though  not  to  his  knowledge, 
before  such  notice  was  given,  the  court  held  that  it  was  en* 
tirely  inoperative,  for  an  abandonment  could  be  made  oiijf 
according'  to  the  facts  at  the  time  of  making'  it.  (o)  Lorf 
Ellenborough  said,  that  to  ''give  effect  to  such  a  notice  of 
^abandonment  would  grievously  enlarge  the  responsibility  of 
the  underwriters :  it  would  be  to  make  them  answerable,  not 
for  the  actual  loss,  but  for  a  supposed  total  loss,  which  had, 
in  fact,  ceased  to  exist."  (/?) 

The  law  in  the  United  States,  and  also  in  France,  iiil 
this  respect  the  same  with  our  own.  (q)  ^ 

But,  even  though  the  intelligence  may  have  been  tm^ 
and  the  state  of  things,  at  the  time  the  notice  was  gjvoik 
such  as  to  justify  its  being  given,  (t.  e.  though  the  lomtBtJ  , 
have  continued  constructively  total  at  the  time  the  meaai 
gave  notice  of  abandonment,)  yet  the  undoubted  doctrine df 
the   English   law   is,   that  the  right  of  the  assured,  tfit 
having  given  such  notice,  to  recover  as  for  a  total  hss,  itf^^ 
entirely  on  the  state  of  things  as  it  exists  at  the  time  of  o/M 
brought :  if  before   the   commencement  of  the  action 
thing  insured  be  restored,  under  such  circumstances,  and  I 
such   a  state,   that  the  assured  may,  if   he  pleases, 
possession  of  it,  and  may  reasonably  be  expected  sotoi 
this  defeats  his  right  to  recover  as  for  a  total  loss,  (r) 
Tenterden,  in  the  last  case  in  which  the  point  was 
thus  states  the  law  as  now  understood  in  this  country:  ^ 
abandonment  is  to  be  viewed  with  regard  to  the  vUimBk 
of  facts  as  appearing  before  the  action  brought j  according^ 
the  opinion  of  the  court  in  Bainbridge  v.  Neilson. 

(o)    Bainbridge    v.  Neilson,  10    East,        (r)  See  the  oases  ched  in  next  ii^H::,^^ 


329.  Parsons  v.  Scott,  2  Taunt.  363. 
Falkner  r.  Ritchie,  2  Maule  &  Sel.  290. 

{p)  10  East,  341. 

{q)  2  PhillifM  on  Ins.  27a  Pardessus, 
Cours  de  Droit  Comm.  part.  iv.  tit.  5, 
chap.  iU.  sect.  i.  vol.  iu,  p.  233,  ed.  1841. 


Bainbridge  v.  Neilson,  10  Esst,  39. 
terson  v.  Ritchie,  4  Manle  k  Sd ' 
Brotherton  v.  Barber,  6  ]iattle4< 
418.    Naylorv.I^ylor,9a4iCi:r 


1  See  antet  993,  and  oaaea  in  noCea. 
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oated,  from  that  of  the  Continent,  and  of  the 
»•  In  France  the  law  is  now  fixed  by  the  Code 
e,  which  declares  (t)  that  no  abandonment  can 
1  irrevocable  transfer  of  property,  unless  it  be,  1, 
2,  adjudged  to  be  valid,  (u)  Boulay-Paty  thus 
meaning  and  effect  of  this  provision  of  the  Code : 
fux  by  the  underwriter  waives  any  defect  in  the 
leabandonmeiU;  "  the  judgment  of  the  court  de- 
od  grounds  existed  for  it  at  the  time  it  was  made : 
tie  abandonment  is  thus  ''  adjudged  to  be  valid," 
iired  should  be  restored,  the  right  of  the  assured 
is  abandonment  is  not  thereby  defeated  ;  for  the 
len  given,  has  a  retrospective  effect,  and,  if  it  be 
le  validity  of  the  abandonment,  the  underwriters 
d  to  have  acquired  the  proprietorship  of  the 
Ijfrom  the  moment  the  abandonment  was  first  no- 

isting  law  of  France,  then,  1.  An  abandonment 
ade  on  good  grounds  is  indefeasible,  whether  it 
x^pted  or  not ;  2.  If  accepted,  it  is  indefeasible, 
ive  been  made  on  good  grounds  or  not. 
as  thus  explained  prevails  also  in  the  United 
ierica«  The  facts,  as  they  exist  at  the  time  a  no* 
lonment  is  given,  must  be  such  as  to  justify  it ; 
ye  so,  then  the  rule  is,  that ''  an  abandonment 


The  law  of 
France  and  the 
United  States 
differs  fiom  our 
own  on  thii 
point 

French  law 
under  the  Ck)de 
de  Commerce. 


The  law  in  the 
United  Sutet. 


taleiden  in  9  B  dc  Cr.    Code,  as  alone  anthoriang  an  abandon- 

ment."  Boolay-Paty,  Cours  de  Droit 
Comm.  Mar.  torn.  ir.  p.  377,  ed.  1S34. 
I  Bonlajr-Patjr,  **asoer-  (v)  Boulay-Paty,  Cours  de  Droit  Comm. 
iment  of  a  court  of  law  Mar.  tit  zi.  sect  7  torn.  iv.  p.  377,  ed. 
mimeree,  to  have  been  1834.  See  also  Pardessus,  Cours  de  Droit 
of  some  ooe  of  those  Comm.  part  iv.  tit.  v.  chap.  iii.  sect  4, 
I  m  spMifiod  in  the    torn.  iii.  p.  431  ed.  1841. 

27» 
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once  rightfully  made  is  binding  and  conclusive  between  tlie 
parties,  and  the  rights  flowing  from  it  become  vested  rigbli^ 
and  are  not  to  be  devested  by  any  subsequent  events."  {wY 

*It  is  a  principle  in  the  English  law  of  abandonment,  that 
the  doctrine  of  constructive  total  loss  is  only  applicable  to 
cases  in  which  the  loss  is  proximately  caused  by  some  of  die 
perils  insured  against :  thus,  as  we  have  seen,  disappointmat 
of  arrival  by  interdiction  of  commerce,  or  by  being  tnraoi 
away  from  the  port  of  destination,  being  risks  not  inand 
against  by  the  common  form  of  English  policies,  hafebea 
held  to  be  no  ground  of  abandonment  (x)  :    so,  the  loa 
caused  by  detention  or  embargo  laid  on  by  the  foreign  go^ 
ernment,  of  which  the  assured  was  a  subject,  was  held  M 
one  time  to  be  no  ground  of  abandonment  as  against  a  BM 
underwriter  (^),  a  doctrine  which,  as  we  have  seen,  if  ast 
entirely  relinquished  in  English  law  (z),  was  subseqaeol^ 
modified  by  the  limitation,  that  loss  so  caused  would  ^fii 
right  of  abandonment,  whenever  it  appeared,  from  the  whob 
circumstances  of  the  case,  and  the  true  construction  of  tb 
policy,  that  it  was  a  risk  contemplated  by  the  parties,  (tf) 

On  the  same  principle,  loss  caused  by  any  peril,  expreflif 
or  virtually  excepted  out  of  the  policy,  can  give  no  rigkta  i 
abandonment ;  as  where  a  ship,  insured  against ''  sea'davfi' 
o»/y,"  is  lost  by  capture,  {b) 

If,  from  the  general  doctrine  of  constructive  total  kM} 
pass  to  an  examination  of  the  cases  in  which  the  qaestkwl 
been  raised,  in  our  jurisprudence,  whether  the  right  to j 
notice  of  abandonment  has  ever  vested  in  the  assured; 


(to)  Per  Slory,  J.  in  t  Pede  v.  Mcr» 
obants'  Ins.  Comp.  3  Mason  27.  3 
Kent's  Comm.  (5th  ed.)  324.  See  also 
2  Phillips  on  Ins.  chap.  xvii.  sect.  14. 
"  Whether  an  abandonment  may  be  de- 
feated by  subsequent  eventS|*'  pp.  411  - 
417. 

(x)  Hadkinson  v.  Robinson,  3  Bos.  & 
Poll.  388.  Lubbock  v.  Rowcroft,  5  Esp. 
40.  Blackenbagen  v.  London  Ass.  Comp. 
1  Camp.  454.  Parkin  v.  Tunno,  11  Ea«t, 
33.    Foster  r.  Christie,  ibid.  205. 


(y)  Touteng  9,  Hobbard,  3 
Pull.  291.    Conway  v.  Giay,  H 
536.  Conway  V.  Forbes,  ibilSaB.  ~ 
V.  Bonham,  15  Elaat,  477. 

(s)  Flindt  9.  8oott,5TMBtlli 
sett  9.  BAeyer,  ftud.  824.  i 

(a)  Simeon  v.  Baaott,  9  Maob  *] 
98.    Campbell  v.  Innes,  4  B.  4(  ilij 

(b)  t  Rice  9,  HcBwr,  It  Mi 
250,  cited  2  Phillips  on  Ins.  20. 
liams  V.  Smith,  2  Caines,  90.  > 
S.  P.  Livie  r.  JaMea,  18  Eailp0i>^ 


1  See  ante,  993»  984,  and 
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mng  vested,  whether  it  has  or  has  not  been  so  far  devested,  General  doo- 
f  subsequent  events,  as  to  preclude  him  from  ultimately  re-  gtrucUve  total 
Mrering  as  for  a  total  loss,  we  shall  find  some  apparent  con-   ^^' 


mon  in  the  decisions,  arising  principally  from  a  want  of 

operly  distinguishing  the  different  eff*ects  of  the  doctrine 

if  constructive  total  loss,  as  applied  to  the  diff*erent  subjects      *  1059 

'  insurance :  in  order  to  avoid,  as  far  as  possible,  this  con- 

rion,  we  will  consider  separately  the  cases  of  constructive 

tel  loss  on  the  three  main  subjects  of  insurance, — S/iipSf 

bocb,  and  Freight. 

The  difficulty,  it  will  be  seen,  relates,  not  so  much  to  the 

rounds  of  abandonment  in  the  abstract,  t.  e.  to  the  kind  of 

wtuUies  which  give  the  right   to  abandon^  (c)  as  to  the 

jiplication  of  general  principles  to  the  varying  circumstances 

reach  particular  case,  which  must  be  the  apology  for  a  more 

Bglbened  citation  of  authorities  than  would  be  requisite 

■der  a  more  scientific  and  methodical  system  of  law. 


Sect.  IT.  Ccues  of  Constructive  Total  Loss  on  Ship. 

hM.  1.  In  Cases  of  Capture^  Arrest,  Seizure  by  Mutinous 

Crew  J  Desertion  at  Sea^  8fc. 

§378.  The  best  general  statement  I  have  any  where  met  Coortnictive 
,  of  the  circumstances  which  confer  on  the  assured  on  ship  ship— in  cm 
facie  right  to  give  notice  of  abandonment,  is  con-  restTw^nm^ 
iMd  in  the  following  passage  from  the  judgment  of  Mr.  ^jj^f^^** 
Story  in  the  American  case  of  Peele  v.  The  Merchants' t" 

''  Ennmeratioa 


Company  i  {d)^    '*  The  right  of  abandonment  has  of  cases  which 
admitted  to  exist,  where  there  is  a  forcible  dispossession  f^^S^lici 

abandonment 
on  ship. 
i9 1^  groonds  of  abandonment  (t.  e.    ity,  produced  by  perils  of  the  seas ;  5. 

^cf  eonsiraetiTe  total  loss)  contained  Detention  by  a  foreign  power ;  6.  Or  by 

^  fclwring  enumermtion  taken  from  the  home  ^vemment ;  7.  Ijm  or  dtte- 

Kit  Commwoe»are  all,  ttetfting  rionuioHioken amounting tothrm-fotartht 

dtaMdndtobesochinourlaw:—  of  tht  value  of  tht  thing  inmred. 

\  S.  Shipwreck;  3.  Stranding  (J)  3  Mason's  Rep.  27,  cited  3  Phillips 

thn   ikip%   tiniben  are   broken  on  Ins.  2S3. 
Mi) ;  4.  InnavigabiU 


the  icmarfca  of  Mr.  Jostiee  Fntnam,  in  reference  to  this  case,  in  Debkiis  «. 
bs.  Co.  16  PSek.  310, 31L 
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Capture,  prUnA 
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I(  however,  the 
8hip,afiar  such 
notice,  but  be- 
fore action 
broogbt,  bere- 
•tofed  to  her 
owners  in  an 
undamaged,  or 
only  partially 
damaged  state, 
theaMored 
cannot  recover 
as  for  a  total 
1 


or  ouster  of  the  owners  of  the  ship,  as  in  cases  of  ce^iurej 
&c. ;  —  where  there  is  a  restraint  or  detention  which  deprives 
the  owner  of  the  free  use  of  his  ship,  as  in  cases  of  tat 
bargoesj  blockades  and  arrests ;  —  where  there  is  a  present 
total  loss  of  the  physical  possession  and  use  of  the  ship,  as  ii 
♦cases  of  submersion  /  ^  —  where  there  is  a  total  loss  of  theshq) 
for  the  voyage,  as  in  cases  of  shipwreck^  so  that  the  ship  can* 
not  be  repaired  in  the  port  where  the  disaster  happens^ 
where  the  injury  is  so  extensive,  that  by  the  reason  of  it  tie 
ship  is  useless,  and  the  making  repairs  would  exceed  her  valm? 
We  will  consider  the  different  cases  somewhat  in  the  abon 
order :  1st,  therefore  the  assured  on  the  ship  has  a  right  ll 
give  notice  of  abandonment,  immediately  he  hears  thatll 
ship  has  been  forcibly  taken  out  of  his  possession  and 
trol  by  capture;   for,  from   the  moment  of   capture,  he 
deprived  of  the  free  disposal  of  his  vessel,  at  all  events 
a  time,  and  perhaps  for  ever :  {e)  "  The  ship,"  as  Lord 
field  says,  "  is  lost  by  the  capture,  though  she  be  never 
demned  at  all,  nor   carried  into  any  port  or  fleet  of 
enemy."  (/)  Immediately,  therefore,  the  assured  receiveii 
telligence  that  his  ship  is  captured,  he  has  a  right  to  give\ 
of  abandonment,^  and  he  may  insist  on  such  notice,  audi 
cover  as  for  a  total  loss,  ^^  provided  the  capture,  and  Hi\ 
loss  occasioned  thereby,  continue  to  the  time  of  bringiMg 
acUon,^^  (g)  ^ 

If,  however,  before  action  brought,  the  ship  be  re- 
and  restored  to  the  possession  or  control  of  her 
either  in  an  undamaged  or  only  partially  damaged 

(e)  Emerigon,  chap.  xvi.  sect,  2.  vol.  ii.        (g)  Per  Lord  Mansfield  in 
p.  212.  ed.  1827.  Mendes,  2  Burr.  1212. 

(/)  In  2  Burr.  694. 


1  See  ante,  1004. 

*  Gardere  v.  Columbian  Ins.  Co.  7  John.  514;  BoUea  v.  Delav- 
4  Binney,  430 ;  Munson  r.  New  England  Ins.  Co.  4  Mass.  88 ;  Doit  a.  Nevl 
Ins.  Co.  11  Mass.  1  ;  Dorr  v.  Un.  Ins.  Co.  8  Mass.  494;  Rhinelander  f.  1 
4  Crancb,  29  ;  Loveringv.  Mercantile  Mar.  Ins.  Co.  12  Pick.  348;  Delaaof.1 
Ins.  Co.  10  Mass.  347  ;  Brown  v.  Phoenix  Ins.  Co.  4  Binney,  445.  Bm  tke  ' 
ment  must  be  made  before  the  cause  of  the  loss  is  removed.  Tucker  v. 
Co.  12  Mass.  2SS ;  Amory  v.  Jones,  6  Mass.  318 ;  Richardson  v,  M" 
6  Mass.  102  ;  Shaw,  Ch.  J.,  in  Lovering  v.  Mercantile  Mar.  Ins.  Ca  12H* 
Queen  v.  Union  Ins.  Co.  2  Wash.  C.  C.  331 ;  De  Peau  v.  Rusael,  1  Bkeva 

s  See  De  Peau  v.  Russd,  1  Brevard,  441. 


'fe 


r- 


m  OABEB  OV  OARDSB,  AB&EST,  SSXZUREy  ETC.  1065 

Hired  cannot  insist  on  his  notice  of  abandonment  and  re-  Coiwtnictiv« 
vet  39  for  a  total  loss,  even  though  the  loss  was  total  at  the  ship— incaMt 
le  he  gave  such  notice.  ^iS^ 

The  principle  of  the  English  law,  in  fact,  is,  as  we  have  ^wcrtionatset, 

««dy  seen,  "  that  the  iiature  of  the  damnification  at  the  time  

action  brought  '^  is  the  sole  criterion  of  the  right  to  recover  as 
r  a  total  loss.^^  (h)  4^      ' 

The  following  case  aflfords  an  illustration  of  this  principle. 
Insurance  was  effected  on  ship  and  goods  on  a  voyage  if  a  ship,  after 
im  Virginia  to  London :  the  ship  on  the  voyage  was  cap-  capture,  is  re- 
■red  on  the  6th  of  May,  and  re-captured  on  the  23d :  on  J^^  'be^f^ 
B  3d  of  June  she  was  brought  into  Plymouth.     Twenty  ^'^'JS?^ 
91  after  her  arrival  in  PlymotUhj  the  assured,   who  then  ^  abandoned. 
wtL  heard  both  of  the  capture  and  re-capture,  gave  notice  of  Meodes, 
■Mdooment,   which   the   underwriters   refused   to  accept.      #'inAi 
1  die  19th  of  August  (^before  action  brought)  the  ship  and 
tgQ  were  brought  into  the  port  of  London.     The  ship  had 
fthed  no  damage  from  the  capture j  and  the  cargo  was  deliv- 
^  to  ike  freighters,  who  paid  full  freight.      Lord  M ans- 
Id  held  that  upon  the  above  facts,  the  assured  could  not 
iDfer  as  for  a  total  loss  (t) :  ''  the  plaintiffs  demand,*^  said 
liordship,  *^  is  for  an  indemnity.     His  action,  then,  must  be 
ikfaf  on  the  nature  of  his  damnification  as  it  really  was  at 
Ifine  of  action  brought.     It  is  repugnant  on  a  contract  of 
lity  to  recover  as  for  a  total  loss  when  the  final  event 
rmined  that  the  damnification  is  in  truth  an  average 

C/) 

ttm  case,  it  will  be  observed,  the  assured  was  aware  of  Even  though 
Ukp'^  re-capture  and  restoration  at  the  time  he  gave  notice  fads^j^mutad 
mandonment,  so  that   neither  the  supposed  nor  the  recU  ^^^^^L 
li  of  facts  was  such  as  to  justify  the  notice  of  abandon-  ihesuEiequ^i 

»  ...  11  III  restoration  or 

m  at  the  time  it  was  made ;  but  even   though  the  sup-  the shipbefom 
"^  alate  of  facts  was  such  as  to  justify  the  notice  when  ^^ydef^ 
that  isy  although  the  assured  had,  at  that  time,  only  ^^^^  ^/^ 
af  the  capturci  and  not  of  the  re-capture,  yet  the  sub-  ^^^  km. 
recapture  and  restoration  of  the  ship  in  a  compara- 

'  hatd  EOeiiboroiigfa  in  4  Uanle       (»)  Hamilton  r.  Mendes,  2  Burr.  1196. 

(j)  2  Burr.  1210. 


at  tne  of  tbe  aSmtuhnmeiUt  in  the  United  Sutes.    AfU§j  10S7,  993, 994,  and 
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Coostnictive      tively  Undamaged  state,  if  before  action  brought^  wil 
•hip-^  cues  prevent  the  assured  firom  recovering  as  for  a  total  loi 
SLrSS^Sar        '^^^  following  are  the  facts  of  the  case  by  which 
dewertiooataea,  was  first  established  : — 

_  TTTZ Insurance  was  effected  on  ship  andfrdsrhi  for  a  b 

NeiiaoQ,  vovage  from  Jamaica  to  Liverpool :  the  ship,  in  tl 

^^  of  the  voyage,  was  captured  on  the  21st  of  Septembe 

captured  on  the  25th ;  the  assured  on  the  30th,  ha 

1062  *      ^^^y  received  intelligence  of  the  capture,  but  not  *) 

capture^  gave  notice  of  abandonment,  which  the  uod 

did  not  accept:  afterwards,  but  before  action  bnn 

ship  was  restored  to  the  possession  of  the  assured  ii 

port  to  which  she  had  been  carried ;  and  after  the  00 

ment  of  the  action,  but  before  the  trial,  she  arrived 

pooly  and  earned  freight.     Neither  ship  nor  goods  w 

aged  ;  but  the  salvage  charges  on  the  ship  amounted 

15/.  per  cent,  on  the  sum  insured,  and  on  the/re^^ 

13/.  per  cent.  —  Lord  Ellenborough  and  the  Court  < 

Bench,  upon  this  state  of  facts,  and  on  the  princ^ 

stated,  unanimously  held  that  the  assured  could  onlj 

for  an  average  loss.  (/) 

And  the  rule  is      Subsequently,  the  courts,  notwithstanding  the  d 

where  the  cap-  Lord  Eldon  in  Smith  v.  Robertson  (m),  gave  a  stil 

Sued^at  t^°     extension  to  the  doctrine,  and  conclusively  estabb 

*^  ^^Ji*^i"8^    even  where  the  real  state  of  facts  was  such  as  to  ji 

notice  of  aban-  ' 

doomeiit.  abandonment,  at  the  time  of  giving  notice,  that  is,  th 

capture  was  actually  continuing  at  that  time,  yet  su 
re-capture  and  restoration,  before  action  brought,^  n 
feat  the  claim  for  a  total  loss,  (n) 

{k)  Bainbridg^  v.  Neilson,  10  East,  329.  these    decisions  ^    (».    t.   I 

Parsons  v.  Scott,  2  Taunt  362.    Naylor  Mendes,    Bainbridge  «.   K 

V,  Taylor,  9  B.  &  Cr.  718.  pretty  plainly  intimates  that 

(/)  Buinbridge  v.  Neilson,  10  East,  329.  ment  of  the  House  of  Loidi 

See  z\ao  S.  P.  Naylor  v.  Taylor,  9  B.  &  on  this  point,  it  would  ova 

Cr.  718.    4  M.  &  Ryl.  526.    S.  C.  at  N.  Bainbridge  v.  Neilson :  tte  a 

Pr.  Dans.  &  LI.  240.  on  the  point  that  the  nolioi, 

(m)  2  Dow*s  Pari.  Cases,  474.   See  the  accepted,  bound  the  rights  oi 
language  of  Lord  Eldon  at  p.  482.  of  the        (n)  Patterson  v.  Ritchie, 

report,  in    which   his   lordship  protests  Sel.  393.    Brotherston  9.  Biri 

"against  being  considered  as  giving  an  &  Sel.  41S,  confirmed  in  JNi 

opinion  agreeing  or  not  agreeing  with  lor,  9  B.  &  Cr.  724. 


>  Befi>re  abandonment^  in  the  United  States.    Anu^  1060,  in  note,  983; 
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lie  principle  was  first  enforced  in  the  following  case  :  —    Coiwtnictive 
kxxls  were  insured  for  a  voyage  from  Liverpool  to  ship—iacaMi 
Aec :  on  the  27th  September,  in  the  course  of  the  voyage,  ^^f^^J^ 
ship  was  captured,  and  was  not  re-captured  till  the  27th  J^wtionat 
ober ;  in  the  interim,  on  the  13th  of  October,  the  assured,  p-^^^^^^^^^ 
>  then  first  heard  of  the  capture,  gave  notice  of  abandon-  R^^^Vj 
It,  which  the  underwriters  refused  to  accept :  ultimately,  393.  d> 
i  before  action  broughtj  the  ship,  with  the  goods  on  board, 
wed  at  Quebec^  and  earned  freight.     The  court  held,  on 
B  above  principle,  that  the  assured  could  only  recover  for      *  1063 
average  loss,  to  the  extent  of  the  sea  damage  and  salvage 
ffges  on  the  goods,  (o) 

In  this  case.  Lord  Ellenborough  said,  ''  although  Lord 
ion  is  stated  to  have  spoken  with  dissatisfaction  of  Bain- 
yjgfe  T.  Neilsonj  in  the  House  of  Lords,  I  confess,  with  all 
faence,  I  am  unable  to  see  any  good  reason  for  receding 
■I  that  judgment ; "  and  Mr.  J.  Bayley  observed,  ''  it 
to  me  that  the  plaintiff  can  only  recover  in  respect 
which  constituted  a  loss  at  the  commencement  of  the 

^  S79.  But  as  capture,  though  primd  facie  a  total  loss,  does  But  recaptare 
fc^^aeoesBarily  amount  thereto,  so  neither  does  recapture  or  o(  the  ship  he- 
fcwtliun  of  the  ship  before  action  brought  necessarily  pre-  £^ht*doe« 
n  tiM  loss  from  being  total :  if  the  skip,  after  the  recapture,  ^^^^^^^^^ 
^totke  hands  of  the  owner ,  and  remains,  at  the  time  of  assured  from 
IHiijf  ike  action,  in  such  a  state  that,  even  if  no  notice  of  Ibratotaf  low: 
mkmmeni  had  been  previously  given,  yet  the  assured  might,  Shrefibd^iMhe 
fttf  wioment,  have  abandoned,  he  may  recover  as  for  a  total  JfJhe^tSe  «?** 
ft  moiwiihstanding  the  existence  of  her  mere  hull?  action  brought,' 

^  *^  wastuch  aato 

entitle  the  aa- 
Ritchie,  4  Maule  U    "*  Naylor  v.  Taylor,  9  B.  &  Cr.  724,  al-  aured,  at  that 

b  thk  caae,  and  in  Naylor  v.  '^■^y  cited,  approving  and  confirming  the  °{?]J5°*'  *® 

r  pdiey  waa  on  gootU :  but  this  ^^  ^f  Bainbridge  v.  Neilson.    In  Broth-  "''a°<><^* 

tj^Bmi  in  o«wa  of  oonatnio-  ertton  v.  Barber,  Mr.  J.  Bayley  aeemed 

hf  mmhm,  the  prmciplea  of  even  to  think  it  an  open  point  whether  the 

ime  oo  aU  tolqects  of  in-  assured  could  recover  as  for  a  total  loss, 

**  if  the  loss,  continuing  total  at  Hms  qfao' 

A  8eL  307 ;  and  see  the  iion^rosi^Ae,  became  a  partial  loss  only,  at 

Lmd  Tenteiden's  judgment  tk$  time  of  tks  trial.'*  5MauIe&Sel.424. 


^pm  •.  N.  Eog.  Marine  Ids.  Co.  1  story,  C.  C.  197,  cited  iwrt,  1072.    Ifa 
be  neapcnred  by  a  friend,  the  recapture  takes  away -the  right  of  tbeii- 
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CoosUnictive 
total  loMoa 
•hip-^mcaaet 
of  oapturBi  ar- 
mt,  leinue, 
daaeitioaati 

&0. 
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WhataUteof 
theieatored 
ahipatthe 
tJEtHD  of  action 
Ixoaght  will 
cotitiethe  a»- 
tured  either 
cAtfn  to  ffive  no- 
tice of  abandoa- 
ment,  or  by  vir- 
tae  01  a  pre- 
viotia  notice^  to 
leoover  as  for  a 
total  k 


Inoaaea  on 
wager  poliojea, 
ihbhuqftkt 
vaMff  was  held 
to  oe  the  loM  o/' 


As  far  as  conceros  the  ship^  therefore,  the  question  in  all 
cases  of  capture,  (or  other  forcible  privation,)  followed  by  re- 
capture and  restoration  before  action  brought,  comes  to  this: 
was  the  state  of  the  ship  after  restoration,  and  at  the  tiooe  of 
commencing  the  action,  such  that  the  assured  might,  <U  ilui 
lime,  have  treated  the  case  as  one  of  constructive  total  Ion? 
if  so,  then  he  is  entitled,  notwithstanding  such  restoratioi^ 
either  to  follow  up  a  previous  notice  of  abandonment,  if  aif 
have  been  given,  or,  if  he  hears  of  the  loss  and  restoratioa 
*at  one  and  the  same  time,  then,  first,  to  give  one,  and,  ii 
either  case,  to  recover  as  for  a  total  loss. 

The  main  difficulty  has  arisen  in  determining  in  whatflHi 
the  restored  ship  must  be,  so  as  either  to  entitle  the  assanif 
notwithstanding  the  restoration,  to  recover  as  for  a  total  liMb 
or  to  preclude  him  from  so  doing  on  the  ground  of  fld 
restoration.     In  determining  this  question,  there  has  bafll 
considerable  fluctuation  in  the  decisions,  and  especiaDf|ij 
great  discrepancy  between  the  earlier  and  the  later  aotl 
the  former  of  which  must  be  now  considered  as  to  a 
extent  overruled.     Lord  Mansfield,  in  the  decision  of 
point,  gave  great  weight  to  a  circumstance  which,  it  is 
settled,  must  be  altogether  left  out  of  consideration  ii 
termining  whether  the  loss  on  the  ship  is  or  is  not 
ively  total,  —  viz.  whether,  in  consequence  of  the 
there  had  or  had  not  been  a  loss  of  the  voyage :  this 
all  probability,  from  want  of  duly  attending  to  the  dis 
between  policies  of  insurance,  as  contracts  of  indeniniljt 
mere  wagers  in  the  form  of  policies,  in  which  latter  tl»i 
of  the  voyage  was  the  sole  point  upon  which  the  residt 
wager  depended,  and,  therefore,  the  sole  point  to  be 
to  in  determining,  whether  the  sum  staked  on  the 
was,  or  was  not,  demandable  from  the  parties  who  had! 
scribed  the  wager-policy.     Accordingly,  in  cases  upoi 
ger-policies,  it  had  frequently  been  held  that  cepteiv,! 
an  event  which  defeated  the  voyage,  gave  the  wagerers  |] 
to  recover  as  for  a  total  loss,  though  the  ship  might  T 
taken  after  having  been  but  a  few  days  in  possessioa 


donment  as  far  as  it  depended  on  restraint  and  detention  merdj,  and  Ite  '< 
then,  as  in  the  case  of  sea-damage,  depend  upon  the  degree  of  Jajorx  M 
ooowqoenoe  of  the  capture.    Queen  9.  Union  Ina.  Co.  2  Waak  C.  C.  SSL 
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iptors,  and  subsequently  restored  to  her  owners  before  action  Conntnictive 
ought,  being  liable  only  to  a  trifling  claim  for  salvage.  (^)  ship— in 


The  first  reported  case  in  which  the  point  had  to  be  de-  ^t^SSITre?^ 
rmined  ♦on  an  interest  policy^  was  that  of  Pole  v.  Fitzgerald,  d^rtionaiwi, 
hich  came  before  the  Court  of  Exchequer  Chamber  in  1752       ♦lA^fr 
ID  Error  from  the  King's  Bench)  :  in  this  case,  a  privateer  But  in  inien?«t 
«8  insured  in  a  valued  policy,  "  at  and  from  Jamaica,  for  a  S^jIj^iJi^ 
lax  for  four  months  from  the  14/A  June.  1744,"  i.  e.  till  E^ohequer      . 

J       ^  J  '  '  Chamber  and    O 

»  14lh  of  October :  on  the  23d  of  September  the  crew  the  Houm  of 
sminied  and  deserted  the  ship,  carrying  away  with  them  the  iuMinince  was 
«al8,  fire  arms,  and  cutlasses,  by  which  means  the  voyage  and  ™'bui^*tiC 
wmiewastohoUy  prevented  and  lost :  the  ship  herself,  however,  ^pforthewtf- 
PiB  brought  safe  to  Jamaica,  where  she  arrived  on  the  29th  of  quentiv  that  the 
Iqiteniber,  and  where  she  lay,  in  good  safety  at  the  time  of  ^"^^had 
mUm  brought.     Upon  this  state  of  facts,  the  Court  of  Error,  ^'ilW'ioi' of 
Mming  the  decision  of  the  court  below,  held  that  the  assured  ^^9  »*>'>• 
Mihip  could  not  recover  as  for  a  total  loss,  (r)     Chief  J.  Pole,  WiUeal 
^ilc8,  in  delivering  the  judgment  of  the  Court  of  Error  on  this  c.  i3i. 
feciMon,  grounded  their  decision  on  the  broad  principle  which 
i^oow  be  regarded  as  one  of  the  landmarks  of  insurance 

fthat  in  all  policies  on  ship  (not  being  wagers)  the  insur- 
18  NOT  ON  THE  VOYAGE,  but  on  the  sMp  for  the  voyage^  and 

li  in  all  cases  of  loss  under  such  policy,  the  question  never 
k  'Wkat  damage  has  the  assured  sustained  by  tlie  iiUerruption  of 
^togage  ?  but,  how  much  damage  is  done  to  the  ship  ?  ^ 

Jte  Pate  V.  Ludlow,  Coroyn '8  Bep.  latter  turned  mainly  on  another  point. 

Foad  9.  King,  1  WiU.  191.    Dean  See  these  cases  commented  on  by  Lord 

',  2  Str.   260.      Whitehead  v.  Mant>field,  2  Burr.  695. 
IMt  oa  Ina.  169l  8th  ed.    The        (r)  Pole  v.  Fitzgerald,  Willes,  641,  cob- 

9.  Caiubridge,  10  Mod.  finned  in  the  House  of  Lord:»  by  eight 

9.  Franco,  before  Lord  judges  against  three ;  see  S.  C.  Fitzgerald 

A.  D.  1796,  seem  amtra;  but  9.  Pole,  5  Brown's  P.  C.  131. 
never  decided,  and  the 


b«fAMevied 
Bad!  Spencer 


KhIflindrT  9.  Ins.  Co.  of  Pennsylv.  4  Cranch,  45 ;  Peele  v.  Merchants  Ins. 
37, 67  ;  Alexander  9.  Baltimore  Ins.  Co.  4  Cranch,  370 ;  Ritchie  v. 
Cok  5  Serg.  A.  Rawle,  501;  Bradlie  9.  Maryland  Ins.  Co.  12  Peten,  400, 
0.  Maine  Ins.  Co.  i  Mason,  341 ;  King  9.  Hartford  Ins.  Co.  1  Coon. 
^"1f  a  vofnge  is  lost,  in  cooseqoence  ol  the  ship  being  prevented  from  sailing  by  a 
J^M  Uocknding  the  const,  it  has  been  held,  not  to  be  such  a  loss  of  the  voyage  as 
^^i%kl  of  nbandooment.  Patterson  v.  Marine  Ins.  Co.,  Patterson  9.  Baltimore 
Hn  i  Bnrr.  A  John.  417.  Infiormatioa  given  by  a  belligerent  to  a  neutral  vessel, 
Ihrfart  of  destinntioo  is  blookaded  and  a  warning  not  to  proceed  thither,  do  not 
iM  In  n  imtrsin!  or  delf  tion  authoriaog  an  abandonment.     Bichardaon  9. 

TOL.  IL  28 
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Cofiftnictive 
touil  loasoD 
dhip  —  in  ca»es 
of  capture,  ar- 
rest, eeizure, 
deaertioa  at  sea, 
&c. 

Lord  Mansfield, 
however,  re- 
verted to  the 
loHof  tkavof- 
Mw  as  a  tflit  of 
toe  right  to 
abanoon  a  ship 
restored  after 
capture  and  re- 
capture. 
Goes  v.  Withers, 
2  Burr.  683. 
A  ship,  after 
recapture,  was 
Ixought  into 
an  English 
port  too  dis- 
abled to  prose> 
cute  her  voyage 
vdthout  expen- 
sive repairSj 
and  liable  tor 
salvage  to  half 
her  value: 
held  a  con- 
structive total 
loss  of  ship,  by 
reason  of  loss 
of  voyage. 

1066* 


Suteof  the 
ship  after  the 
reoaptore. 


It  certainly  seems  remarkable  that,  after  such  an  explicit 
declaration  of  this  principle,  it  should  have  been  so  far  lost 
sight  of  by  Lord  Mansfield,  as  it  appears  to  have  been,  in 
most  of  the  cases  in  which  the  same  point  presented  itself 
for  his  decision,  and  which  we  have  now  to  consider. 

The  first  of  these  cases  was  Goss  v.  Withers,  which  w«8 
decided  by  his  lordship  in  1758 — six  years  after  the  judg* 
ment  of  the  Court  of  Exchequer  Chamber  in  Pole  v.  Fill' 
gerald.     In  Goss  v.  Withers  there  were  two  policies,  oncoB 
ship,  and  the  other  on  cargo:  the  consideration  of  botkii 
mixed  up  together  throughout  the  case,  and  additional  oao- 
fusion  ''^thereby  introduced  :  we  will  confine  oiu*  atteotioi 
here  to  the  policy  on  the  skip.     The  ship  was  insured  OBi 
voyage  from  Newfoundlaiid  to  a  port  of  discharge  in  SpakW 
Portugal^  whither  she  was  bound  with  a  cargo  of  fish:  afcf 
saihng,  she  encountered  a  storm,  by  which  she  was  sepanirf 
from  her  convoy,  and  so  disabled  as  to  be  incapable  of  |i^ 
ceeding  on  her  voyage  without  repair :  while  in  this  stated 
was  captured  by  the  French,  and  all  hands,  except  aa 
prentice  and  landsman,  taken  out  of  her  :  after  reroainiqgi 
the  enemy's  hands  for  eight  days,  she  was  re-captored, 
necessarily  brought  into   Milford   Haven;    upon  wbieh 
assured,  who  then  heard  for  the  first,  and  at  thesamei 
of  the  capture  and  re-capture,  immediately  gave  notioi^ 
abandonment.     The  ship,  as  she  lay  in  Milford  HaveSi 
in  such  a  disabled  state  that  she  could  not  prosecute  her' 
age  without  repairs,  (the  expense  of  which  is  not  stated,)  i 
the  claim  of  the  re-captors  for  salvage  amounted  tohalfj 
then  value.     Upon  this  state  of  facts.  Lord  Mansfield 
that  the  plaintiff's  right  to  recover  as  for  a  total  kxK 
on  the  single  question,  whether,  when  the  ship  was 
into  Milford  Haven,  the  assured  had,  under  all  the 
stances,  a  right  to  abandon  :  his  lordship  held  that  be 
and  decided  accordingly,  (s)  ^ 

(«)  Ooss  V.  Withers,  2  Burr.  683. 

Maine  F.  &  M.  Ins.  Ck>.  6  Mass.  102.  The  assured  cannot  abondoQ  becansa  Jill 
is  lost  by  an  anticipation  or  fear,  however  reasonable,  of  a  capture.    Ajaaatfi 
6  Mass.  318 ;  Lee  v.  Gray,  7  Mass.  34S;  Cook  v.  Essex  Ins.  Co.  6  Mass.  IS;^ 
V.  United  Ins.  Co.  12  Mass.  288;  Brewer  v.  Union  Ins.  Co.  12  Mas.  110; 
United  Ins.  Co.  8  John.  277 ;  Craig  v.  U.  States  Ins.  Co.  6  John.  296 ; 
Union  Ins.  Co.  1  Nott  &  M'Cord,  153;  Smith  o.  Univenal  Int.  Co.  6  WkiiM 
>  See  Williams  o.  Suffolk  Ins.  Co.  3  Sumner,  270,  510. 
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The  following  are  the  grounds  of  his  lordship's  judgment  ConstmctiTe 

.....  total  low  on 

to  the  ship  :  ship— in  omm 

"  The  loss  and  disability  "  (by  the  capture)  "  was,  in  its  ^SSS^^ 
itore,  total  at  the  time  it  happened.     The  subsequent  re-  ^wenionatiei, 

ipture  is,  at  best,  a  saving  only  of  a  small  part :  half  the  q^T't: 

doe  must  be  paid  for  salvaiie.     The  disability  to  pursue  the  which  Lord 
i§age sUll continued ;  the nutsteraruiinanTiers were prisoTiers ;  hiadtefeioiu 
t  tharter-party  was  dissolved ;  the  freight  {except  in  pro- 
wUon  to  the  goods  saved)  was  lost.     The  ship  was  neces- 
irily  brought  into  an  English  port :  what  could  be  saved 
Bgbt  not  be  worth  the  expense  attending  it  (which  is  proved 
J  the  plaintiff's  offer  to  abandon) ;  "  and  his  lordship  then 
iMn,  in  one  sentence,  the  principle  of  his  decision  :  '<  The 
Mbeeqaent  title  to  restitution,  arising  from  the  re-capture,  at      *  1067 
^  grmi  expense,  of  a  ship  disabled  to  pursue  her  voyage,  can- 
M  take  away  a  right  vested  in  the  insured  at  the  time  of  the 
■Itoe."  (0 

h  seems  clear,  that  the  grounds  thus  stated  by  his  lord-  Bemarks  on 
Mf,  would  not  now  he  held  to  support  the  affirmative  of  the  ^^*<*»''-^"'>«» 
teoQ  which  he  so  correctly  puts  the  decision  of  the  case,  — 
K  whether  the  assured,  when  the  ship  was  brought  into  the 
Hi  of  necessity,  had  a  right  to  abandon  :  it  seems  equally 
Ik  from  the  passages  printed  in  italics,  that  the  ground  on 
Neh  his  lordship  mainly  relied,  was  the  loss  of  the  voyage^ 
Chief  Justice  Willes,  and  the  House  of  Lords,  had 
determined  to  have  nothing  to  do  with  the  loss  of  the 

^  next  case  in  order  of  time  was  Hamilton  v.  M  endes  (u),  Hamfltoa  v, 
has  been  already  considered,  and  in  which  his  lordship  2^Burr'ii9a 
it  necessary  to  qualify  the  generality  of  the   terms 
employed  in  Ooss  v.  Withers,  but  still  refers  to  the 
the  voyage  as  a  main  element  in  his  decision,  say- 
D  the  present  case  the  voyage  was  so  far  from  being 
I  that  it  had  only  met  with  a  short  temporary  obstruc- 

Htatf.  iB6.    In  relatioa  to  this  pas-  to  the  insurers,'  that  must  mean,  meh  sal- 

^Hsi  Tentenlen  oo  a  tabseqaent  voffe  as  ihs  assured  has  no  reasonable 

^mwMf  that  "  it  was  certainly  too  means  o/pafing."    Per  Lord  Tenterden 

Bl  Mid  tbat  when  Liord  Mansfield  giving  judgment  in  Thomley  v.  Hebsou, 

^kft  Ihs  fight  which  an  owner  has  2  B.  &  Aid.  518. 

Bh  imiliitinn  of  ship  and  cargo,  («)  2  Burr.  1196. 
bfVMljalM^fv,  m«y  be  abandoaed 
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Conttructive 
tou)  iOM  oo 
ship  —  in  oaaea 
of  capture,  ar> 
re»t,  seizure, 
detertiooatsea, 
dec. 

106S* 

Milles  v# 
Fletcher, 
1  Dougl.  331. 
A  ship,  after 
recapture,  is 
earned  into 
New  York,  and 
there  left  to  be 
sold,  because 
the  expense  of 
repairs  would 
have  exceeded 
her  freight,  or 
what  she  would 
have  sold  for 
in  her  home 
port:  held  a 
constructive 
total  loss  of 
ship  by  reason 
of  a  total  loss 
of  the  voyage. 


Questioa  and 
grounds  of  de- 
ciston,  as  stated 
by  Loid  Mans- 
field. 


In  the  case  of  Milles  t?.  Fletcher  (r),  where  the  point  next 
arose,  Lord  Mansfield's  judgment  still  mainly  proceeded  oi 
the  principle,  that  as  the  voyage  or  adventure  contemplated 
was  wholly  lost,  the  ship  might  be  considered  as  lostabo: 
in  this  case  the  insurance  was  on  ship  andfreighi  for  a  voyage 
from  Montserrat  to  London  :  the  ship  in  the  course  of  tke 
voyage,  was  captured  by  the   French,  but  recaptured  ad 
brought  into  New  York,  then  in  possession  of  the  Britisk) 
♦where  the  captain,  who,  with  the  crew,  had  been  taken  oi 
of  her  by  the  captors,  soon  after  arrived  and  took  poiiK8Bioi 
of  her :  at  that  time  the  state  of  the  ship  was  as  follows; 
she  was  leaky,  and  had  lost  all  her  rigging ;  her  own  crev 
was  entirely  gone,  and  no  sailors  could  be  had  to  narigiii 
her  ;  the  salvage  was  high  ;  the  cost  of  repairs  would  liw 
exceeded  her  freight :  under  these  circumstances,  the  captiiib 
who  knew  nothing  of  the  insurance,  acting  bond  fide  and  fa 
the  benefit  of  all  concerned,  left  the  ship  to  be  sold  where ii 
lay,  and,  coming  over  to  England,  gave  information  of  ih 
above  facts  to  the  assured,  who,  having  then  heard,  for  !!•■ 
first  time,  both  of  the  capture  and  all  that  followed,  imia^j 
diately  gave  notice  of  abandonment :  Lord  Mansfield  told) 
jury  at  the  trial,  that  if  they  were  satisfied  the  captain 
done  what  was  best  for  the  benefit  of  all  concerned, 
must  find  for  a  total  loss. 

On  motion  for  a  new  trial,  his  lordship  said,  that  the 
tion  in  the  case  was,  "  singly  this :  whether  the  coi 
of  the  capture  were  such,  as,  notwithstanding  the  reca| 
occasioned  a  total  obstruction  of  the  voyage  or  only  a 
stoppage,  as  in  the  case  of  Hamilton  v.  Mendes.^^    WiAl 
gard  to  the  ship,  his  lordship  said,  '<  It  was  certainly 
to  sell  her,  than  bring  her  to  London.     There  was  no  i 
belonging  to  her,  and  she  had  no  cargo.     Even  if  bU 
cargo  had  been  left,  Uie  expense  of  repairs  would  have 
ed  her  freight.     If  she  had  been  brought  home,  the 
of  bringing  her  might  have  been  more  than  she  woidd 
sold  for  in  London."  — "  The  point  is,  what  did  the 
suffer  by  the  capture ;    and  it  appears  that  he  suffe 


(v)  Dougl.  231. 
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Qch  that  it  was  not  worth  while  to  pursue  the  voyage.     Hie  Coostmotive 

\ok  voltage  was  lost,      (tv)  ^  ship— in 


This  case  may,  perhaps,  be  supported  on  the  ground  that  %^S^m!^ 

eship  was  never,  after  the  capture,  restored  to  her  owners  d€»eiiionai 

all,  or  never  in  such  a  state  as  to  make  it  reasonable  to  ex-  Remarkaon 

let,  that  they  should  take  possession,  instead  of  abandoning  ^'^'^' 

r;  but  it  is  clearly  not  on  that  ground,  that  it  is  put  by 

iOrd  Mansfield,  but  on  the  untenable  position,  that  the  ship      *  1069 

IS  lost  because  the  voyage  was  lost,  (z) 

Throughout  the  whole  time  that  Lord  Mansfield  presided 

the  King's  Bench,  and  indeed  long  afterwards,  such  seems 

hive  been  the  recognized  doctrine  of  the  courts  (p)  :  one  The  doctrine 

:lbe  first  cases  in  which  a  return  was  made  (though  not  lA^w^i^is 


ilhoal  some  difficulty)  to  the   doctrine  of  the  House  of  ^"^ihrp^"^ 
oris  in*  Fitzgerald  v.  Pole,  was  that  of  Parsons  v.  ScotL  revived  in 

Parsons  v. 


Uch  came  before  the  Court  of  Common  Pleas  in  1810.  In  Scott,  2  Taunt. 
m  ease  the  insurance  was  on  the  ship  for  a  voyage  from  ^  ^^  brought 
bmomh  to  Oporto  and  St.  Ubes,  there  to  load  a  cargo  of  ^^^  ^  this 

'  •  °  countiy  as  n 

■yiod  thence  return  with  it  to  London:  while  the  ship  eartdMkip,9o 
Hit  Oporto,  and  before  she  could  proceed  to  St.  Ubes  for  might  have 
iargo  of  salt,  according  to  her  destination,  she  was  seized  ^otto/heTSn 
^Marshal  Soult  at  the  head  of  the  French  forces,  but  sub-  paying  the 

'  cartel  money : 

fMtly  ransomed  by  the  master  on  payment  of  3000  doN  held  not  a  total 
^  as  a  C€urtet  ship  (that  is,  under  an  engagement  that  she  though  xbivou- 
nU  sail  back  to  England  in  ballast,  with  a  certain  number  gSc^up. 
fiagUsh  prisoners,  and  thence  return  to  Oporto  into  the 
Hody  of  Soult,  with  a  like  number  of  French  prisoners) : 
to  ahipy  which  had  been  captured  on  the  29th  of  March, 
H^  MuIed  from  Oporto,  under  this  contract,  on  the  19th  of 
Ml,  and  arrived  in  Plymouth  on  the  13th  of  May :   the 
tiff,  who  bad  given  notice  of  abandonment  on  the  1st  of 


^  MSkm  9.  Fletcher,  1  Dougi.  231.  the  ship  or  the  voyage  be  lost,  that  is  a 

flW  case  oT  Manning  v.  Newen-  total  loss.    So  again  inRotch  v.  Edie,6 

iMbqgl.  130,  is  put  hy  Lord  Mana-  T.  Rep.  413,  (temp.  Lord  Kenyon,)  in  a 

0m  fh0  same  ground,  though,  as  we  case  of  abandooment  on  detention,  the 

^  ilitwfaere  see,  it  may  be  supported  same  doctrine  was  held :  viz.  that  it  was 

iHbar.  a  total  loss  on  ship,  because  the  voyage 

1 9m  Caaalet  v.  Sl  Barbe,  1  T.  Rep.  was  lost,  and  the  whole  adventure  frustra- 

kk  wiiich  Boiler,  J.  says  *<  If  either  ted. 


•.  Sollblk  Ins.  Co.  3  Sumner,  270,  510 ;  Queen  v.  Unkm  Ina  Co. 
■fcu  C.  C.  33L 

28* 
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Con»tnictive 
total  low  on 
ship — in  cases 
of  capture,  ar- 
rest, seizure, 
desertioa  at  sea, 
dec. 
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And  re^ffirraed 
by  LfOrd  Ellen- 
borough  in 
Falkner  9. 
Ritchie,  2  Bl  & 
SeL290. 

A  ship,  after 
seizure  and  de- 
sertion by  her 
crew,  is  brought 
back  to  this 
country  in  a 
damaged,  but 
not  in  an  irre- 
parable, state, 
and  subject  to 
a  claim  for  sal- 
vage, held  not 
a  constructive 
total  loss  on 
skip,  though  a 
total  loss  of  the 
w>fag§. 


May  (when  he  had  heard  of  the  capture,  but  not  of  the  libe- 
ration of  the  ship,)  claimed  her  from  the  roaster,  who,how« 
ever,  refused  to  deliver  her  up  except  on  payment  of  ike 
3000  dollars,  vsrhich  the  plaintiff  would  not  pay;  and  at  the 
time  of  action  brought  she  was  still  in  possession  of  theni»' 
ter  :  the  jury  having  found  a  verdict  for  the  plaintiff  as  fori 
total  loss,  a  motion  was  made  to  enter  a  nonsuit,  on  tb 
♦ground  that  the  ship  was  not  lost^  for  that  she  was  desthidli 
go  to  Portugal  arid  come  back  again j  and  that  skedidgotkHi 
and  did  come  back.  The  case  was  twice  argued :  on  the  tt 
argument  the  court  were  still  evidently  entangled  with  tie 
doctrine,  that  the  loss  of  the  voyage  was  the  loss  of  iheBwp! 
but  on  the  second  the  good  sense  of  the  matter  prevailed,» 
they  held  that  there  was  no  total  loss  in  this  case,  on  thesW 
but  satisfactory  ground,  "  that  she  had  been  detained^  W* 
noia  safe.^^  (z)  ^ 

Four  years  afterwards  the  case  of  Falkner  v.  Ritchie** 
decided  in  the  same  way  by  the  Court  of  King's  Bench, tw 
presided  over  by  Lord  EUenborough :  in  this  case  the 
surance  was  on  ship  for  a  bartering  voyage,  from  Cadu 
the  African  coast,  and  thence  back  to  Cadiz  or  Lisbon : 
her  arrival  on  the  African  coast,  and  while  she  was 
in  loading  her  return  cargo,  the  master  being  on  shore, 
crew  seized  the  ship,  cut  her  cables,  and  sailed  away 
her  to  the  coast  of  South  America,  where  they  deserted 
leaving  only  one  black  man  on  board :   in  this  situation 
was  picked  up  by  an  English  privateer,  and  brought  to 
country  :  immediately  on  her  arrival  here  the  assured, 
then  first  heard  of  both  her  loss  and  recovery,  gave 
of  abandonment,  which  was  not  accepted  :  the  ship  all 
time  of  action  brought,  lay  in  the  port  of  London  in 
sion  of  the  owner  of  the  privateer,  from  whom  the 
might  have  had  her,  on  paying  him  his  claim  for  sal^ 
The  state  of  the  ship  was  this :  part  of  her  rigging  was 


(«)  Parsons  v.  Scott,  2  Taunt.  363. 


*  The  redelivery  of  a  vessel,  which  has  been  captured,  to  the  assured,  bf 
the  prize  couit,  upon  his  giving  bond  either  to  restore  the  vessel  in  specie,  Qt\ 
value,  in  case  of  a  condemnation,  is  no  determination  of  the  hostile  ddlflntiaa. 
ing  V.  Mercantile  Mar.  Ins.  Co.  12  Pick.  348. 
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le  could  not  be  made  fit  for  the  voyage  amiin  without  Conrtmctive 

1.1  •  J  J-  1     .  1       total  lo«on 

lerable  expense,  and  providing  a  crew  and  stores  :  the  siiip^in  cases 
•d  claimed  a  total  loss,  on  the  ground  that  the  voyage  ^is^^^ilTii^ 
>eeii  wholly  defeated,  and  relied  upon  the  authority  of  dewerUoaaieea, 
V.  Withers  :   Lord  Ellenborough,  without  calling  on  Remarka  of — 
el  fiiti  the  other  side,  decided,  that  in  this  case  a  total  Lo^<i  Eiien- 
ould  not  be  recovered.     "  As  to  Goss  v.  Withers,"  said  Gobs  ». 
rdship,  ''  there  may  be  some  doubt  whether  it  is  similar 
!  present  case  "  (i,  e.  on  its  facts)  ;  ^^  and  I  must  say, 
there  is  a  looseness  and  generality  in  the  expressions,       *  1071 
ihave  been  borrowed  in  argument  from  that  and  the 
case"  {Hamillon  v.  Mendes^)  '^  which  make  one  inclined 
Bw  upon  them      What  has  loss  of  the  voyage  to  do 
^  loss  of  the  ship.     On  this  subject  there  is  so  much 
sense  in  the  judgment  of  Chief  Justice  Willes  in  Pole 
^eraldj  that  it  may  be  of  great  use  to  resort  to  it  to 
the  mind  from  these  generalities."  (a) 

m  this  period,  then,  the  law  may   be  considered  as  The  doctrine  m 
I — and  it  is  this:  the  loss  of  the  voyage  has  nothing  ihat i^e io$t of 
with  the  loss  of  the  ship ;  but  the  assured  on  ship  can  J^thiJigTo  do" 
recover  as  for  a  total  loss,  unless,  at  the  time  of  bring-  ^^^^^**^ 
\  action,  the  ship  is  absolutely  lost  to  him,  as  by  capture 
motion  continuing  to  that  time^  or  is  only  restored,  in  such 
,  that  the  expense  of  making  her  available  as  a  ship 
exceed  her  value.  (6) 

same  principle  has  received  abundant  judicial  illustra-  The  same  doc- 
3d  may  be  regarded  as  conclusively  established,  in  the  Ih" i^el    ^ 
ice  law  of  the  United  States,  where  the  courts  have  ^^^^ 
dly   laid  it  down,  that,  in  order  to  give  a  right  to 
o  on  any  subject  of  insurance,  there  must  be  what 
.8  to  a  constructive  total  loss  on  thai  subject  itself;  and 
\  loss  or  breaking  up  of  the  voyage  by  the  destruction 
der  of  the  cargo,  or  by  the  ship's  being  necessarily 


ma  9.  Ritchie,  2  Maale  &  Sel.  {b)  See  the  admirable  note  to  the  case 

idgmeot  of  Lord  Ellenborough,  of  Naylor  v.  Taylor,  in  Dan«on  &  Lloyd's 

The  same  principle  is  recog-  Repoits,  from  p.  248,  to  p.  254,  of  which 

n^ginaed.  by  Lord  Eldon  in  I  have  largely  availed  myself  in  the  pre- 

milfa,  1   Dow's  P.  C.  3S9 :  by  ceding  examination  of  the  cases. 
•fdea  ia  I>oyl«  v.  Dallas  1 
6.  d9. 
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total  Ion  on 
ship — in  cases 
of  capture,  ar- 
rest, seisure, 
desertion  at  sea, 
Sec. 
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The  mere  res- 
toratioih  how- 
ever, of  the 
huU  of  the  ship 
aAer  capture 
and  re-capture 

will  not,  JMT  M, 

defeat  a  right 
ofabandonmeat 
already  vested 
and  acted  upon, 
nor  preclude 
the  assured 
firoin  then  giv- 
ing such  notice. 


delayed  for  the  purpose  of  repairs,  has  nojthing  whatever  to 
do  with  the  loss  of  the  ship,  (c)  ^ 

^  380.  But,  although  it  is  thus  established  that  the  mere 
loss  of  the  voyage  is  never,  without  more,  a  constructive  tolil 
*losd  of  the  ship,  it  is  equally  certain  that  the  mere  restitutin 
of  the  ship's  hull  before  action  brought,  is  not,  per  5e,  sat* 
cient  to  defeat  a  notice  of  abandonment  once  righfuUy  madi^ 
and  reduce  a  total  to  an  average  loss.  '^  No  cases  sajf  M 
the  bare  restitution  of  the  hull  of  the  ship  prevents  the  lossftfM 
being  totals  (d)  "  The  ship,  after  the  recapiurej  mustkii 
esse  in  the  courUry  of  the  ouxner^  under  such  circumstances  M 
hemay,  if  he  pleases^  take  possession  cf  her  j  and  may  reasoMUf 
be  expected  to  do  so.^\  (e)  ^ 


(c)  t  Brad  lie  v.  Maryland  Ins.  Comp. 
12  Peters  (S.  C.)  Rep.  400.  t  Hurtin 
V.  Phoenix  Ins.  Comp.  1  Wash.  C.  C. 
Rep.  400.  t  Alexander  v.  Baltimore 
Ins.  Comp.  4  Cranch  Rep.  370.  Ritchie 
r.  United  Ins.  Co.  5  Serg.  &   R.  dOl. 


See  these  cases  cited  and 
upon  in  2  Phillips  on  Ins.  254-257. 

{d)  Loid  Mansfield  in  MiUest. 
er,  Dougl.  232. 

(s)  Mr.  J.  Bayley  in  Holdnvo* 
Wise,  7  B.  &  Or.  799. 


>  A  ship  on  a  sealing  voyage  visited  the  Falkland  islands,  where  the 
the  second  mate,  and  four  of  the  best  men,  were  captured  by  Lewis  Vemel»j 
governor  of  those  islands.  The  ship  itself  was  also  seized,  and,  after  bang  ill 
hands  of  the  captors  two  or  three  days,  was  recaptured  by  the  mate  and  ptft  tf| 
crew  remaining  on  board,  who  brought  her  home  and  tibelled  her  fat  i 
these  events,  it  was  decided  by  Mr.  Justice  Story,  that  there  was  a  loss  of  tht^ 
from  necessity,  so  that  the  underwriters  were  liable  as  for  a  coostrtictive 
The  learned  judge  said  ; — "I  cannot  treat  this  as  the  case  of  a  voyage  to  fl] 
necessity  for  the  mere  purpoee  of  new  equipments  and  repairs  to  resume  the  ^ 
but  there  was  a  total  loss  of  the  voyage  itself.  Besides,  the  vessel  was  Ikfak 
was  Ubelled  and  sold  for,  salvage.  That  sale  put  an  end  at  once  to  tlis 
ownership  and  voyage ;  for,  aAer  the  sale,  it  was  utterly  imposBbie  U> 
voyage  insured.  New  interests,  new  rights,  and  new  parties  had  int 
necessary  sale  of  a  vrasel,  in  the  course  of  a  voyage,  to  defray  salvage,) 
itself  a  total  loss  of  the  vessel  for  the  voyage ;  and  in  a  caae  Uke  the 
was  thereby  a  total  loss  of  the  voyage  also  as  to  the  outfi.ts  insured.'^ 
Suffolk  Ins.  Co.  3  Sumner,  510.  See  Alexander  v.  Baltimore  Ins.  Ca  4  CisMi^^ 
Per  Bronson,  J  ,  in  Pezant  v.  National  Ins.  Co.  15  Wendell,  457. 

'  A  vessel  was  seized  in  a  foreign  port  by  the  custom-house  offioeia,  for ' 
violation  of  the  revenue  laws,  and,  upon  trial,  the  court  affirmed  that 
justifiable  ground  for  the  seizure ,  and  the  vessel  was  restored.     Bat,  froa  kif  < 
sure  in  consequence  of  these  proceedings,  it  ¥ras  found,  that  she  oooUl  not] 
her  voyage  home  without  great  repairs,  amounting  to  nx>re  than  her  vahn: 
accordingly  abandoned  to  the  underwriters,  and  in  an  action  against  tbemtkei 
recovered  for  a  total  loss.    Magoun  v.  N.  Eng.  Marine  loa.  Co.  1  SloiyC.' 
See  also  Levering  v.  MercantUe  Marine  Ins  Co.  12  Pick.  348. 
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The  following  cases  have  established  and  illustrate  this  Constructive 

•   1  total  loM  on 

BCiple: —  ship— in 


l  ship,  insured  from  Liverpool  for  a  bartering  voyage  ^r*£^^*^ 
the  African   coast,   in   the  course  of  her   passage  out  ^riionatsei, 

B  captured  by  the  French,   who,  after  taking  out  her  —~ — r 

ilain  and  most  of  her  crew,  and  plundering  her  guns,  being  captured 

i-        •.  .  .  J  •  *  i_  "nd  plundered 

res,  furniture,  provisions,  and  register,  gave  her  up  in  of  her  stores. 
It  state  to  the  master  of  a  Portuguese  prize,  which  they  J^Jei^*}, 
d  previously  taken,  and,  at  the  same  time,  put  on  board  b«>"9*»t  ^<* 
Imt  again  the  English  captain  and  part  of  the  original  in  a  dismantled 
Bw.    The  ship  being  left  at  sea  thus  manned  and  very  theeVentof  a 
lily  provisioned,  the  Portuguese  captain  bore  up  for  Fayal,  Sppe^h^SL 
RTestern  Island,)  and,  on  arriving  there,  claimed  the  ship,  {oj^tfon^nhe 
id  what  remained  of  the  cargo,  as  a  gift  from  the  French  ship  did  not 
iptors:  the  English  captain  resisted  this  claim:  the  prize  of  the  assured, 
■rt  of  Fayal  decided  in  his  favor,  subject  to  an  appeal,  due*'noticeo?'* 
ndug  which,  by  selling  what  remained  of  the  cargo,  and  ^'^l^"™  f^r 
BDOMtioc:  the  proceeds  to  abide  the  event  of  the  appeal,  he  5  total  loss. 

r^i     !_  1  r    i_        1--  J  •      J  u    u  .   M'lver  r.  Hen- 

NaiDed  the  release  of  the  ship,  and  arrived  with  her  at  der8on,4M.  A 
nerpool  before  action  brought :   the  state  of  the  ship,  as 
i  hy  in  port  at  Liverpool,  was  as  follows  :  she  was  still  in 
I  entirely  dismantled  condition,  but  was  worth  to  be  sold  as 
i  ky  1300/.  (her  value  in  the  policy  was  3000/.)  ;    the 
lenses  of  bringing  her  from  Fayal  had  been  221/.,  the 
b  left  there  to  abide  the  event  of  the  appeal  was  427/. ; 
teas  still  pending^  and,  in  the  event  of  its  being 
against  the  assured,  he  would  have  lost  his  deposit  and 
amdemned,  besides,  in  damages  to  a  much  larger,  and      *  1073 
anu)unt.     Under  these  circumstances  the  assured, 
kod  given  notice  of  abandonment,  on  first  hearing  of  the 
and  before  the  ship's  liberation,  insisted  on  his  right 
vweTf  in  respect  of  such  notice,  as  for  a  total  loss  ;  and 
^Doart  of  King's  Bench  gave  judgment  in  his  favor.  (/) 
(he  main  ground  on  which  Lord  Ellenborough  rests  his  Ground  of  de- 
iwm  is  this :  "  The  mere  restitution  of  the  hull  of  the  ''"^  ^  ^" 
^  if  ike  assured  may  eventually  have  to  pay  more  for  it 
i  U  is  worth,  is  not  a  circumstance  by  which  the  totality 
If  Awf  is  reducible  to  an  average  one"  {g)     '^  If  no  aban- 


I  Blfcr  9.  HeodenoD,  4  Maole  &    course  of  his  judgment,  referred  to  other 

TSi,  considerations,  which,  as  pointed  out  by 

Lord  fiDeoboroogh,  indeed,  in  the    the  very  able  annotator  in  Dans,  dt  LL 
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Constructive 

total  lOBBOO 

ship  — in 
of  capture,  ar> 
rest,  aeunire, 
dewnion  at  sea, 
&c. 


A  ship,  after  be- 
in^  mutinously 
carried  off  by 
her  crew,  is 
brought  into  a 
colonial  port, 
where  her 
stores  are  sold 
(by  strangers  to 
the  assured)  to 

Cy  saivaffe, 
ivinff  only 
her  kmlatta 
rigging:  held 
a  oonstructive 
total  loss  of 
ship. 
Brown  v. 
Smith,  1  Oow's 
P.  C.  349. 

1074* 


A  shi]),  after 
desertion  by 
the  crew,  and 
notice  of  aban- 
donment given 
by  the  assured, 
is  carried  into 
a  foreign  port, 
and  there  re- 
paired on  hot' 
tomry,  without 
anf  authority 
fromthsM- 
surmi:  held 
that  her  being 


donment  had  been  already  made,''  his  lordship  asks,  "do not 
sufficient  circumstances  exist  in  this  case  to  justify  ao  origU 
abandonment  at  the  present  moment  ?  "  and  he  condodei 
^<  It  appears  to  us  that  there  existed  at  the  time  of  ii 
abandonment,  at  the  time  of  action  brought,  and  that  thai 
exist  at  the  present  moment,  circumstances  fully  safficieotli 
entitle  the  plaintiff  to  recover  as  for  a  total  loss." 

A  slave  ship  insured  from  Liverpool  to  the  coast  of 
and  thence  to  the  West  Indies  was,  in  the  course  of 
voyage,  mutinously  seized  and  run  away  with  by  her 
but  subsequently  boarded  and  taken  possession  of  by  a 
man-of-war,  who  brought  her  into  Barbadoes.    The 
ment  agent  there,  in  the  absence  of  the  master^  amd 
waiting  for  orders  from  England^  sold  the  whole  of  the 
and  stores  that  still  remained  on  board  the  ship,  in  (Htfcft 
pay  the  salvage,  leaving  nothing  but  the  kuU  and 
The  House  of  Lords  held  that,  under  these  circui 
the  assured  (who,  immediately  on  hearing  these  facts, 
^given  notice  of  abandonment  and  sent  out  orders  to  fA 
ship)  was  entitled  to  recover  as  for  a  total  loss.  (A) 

Nothing  is  said  in  this  case  as  to  the  state  of  the  ship; 
the  decision  probably  proceeded  on  the  ground,  that  theiel 
been  no  restoration  of  the  ship  to  the  country  of  the  oi 
within  the  terms  of  Mr.  J.  Bayley's  judgment  in  the 
ing  case. 

A  ship,  insured  on  a  voyage  from  Belfast  to  ber 
or  ports  of  loading  in  British  America^  and  thence 
her  port  of  discharge  in  the  United  Kingdom,  after 
her  homeward  passage,  received  so  much  damage  froffi^ 
pestuous  gales,  that  the  crew,  as  the  sole  chance  of 
their  lives,  abandoned  her,  and  went  on  board  of  anotber^ 
sel.   Immediately  on  receiving  intelligence  of  the  ship'si 
tion  by  her  crew,  the  plaintiff  gave  notice  of  abandi 
the  day  after  the  crew  had  left  her,  the  ship  was  picked 


2S2,  show  that  bis  lordship  had  not  quite 
"purified  his  mind  of  the  generalities" 
that  he  reprobates,  in  Falkner  v.  Ritchie. 
Thus,  in  stating  the  condition  of  the  ship 
at  time  of  action  brought,  he  says,  inter 
aUa, "  The  voytxgt  is  tost,  the  cargo  which 
wag  to  be  conveyed  in  the  ship  is  whoOy 
gone;'*  and  in  another  part  of  his  judg- 


ment he  dwells  oq  the  fiict  tkit'l 
age  was  completely  lost^  (see  4  ] 
Sel.  584, 585,)  —  circumstanoet 
bad  previously  admitted,  conU 
thing  to  do  with  the  loss  of  the  d^F 
(A)  Brown  v.  Smith,  1  Dow^F* 
349.    Lord  Eldoo  gave  judgmesL 
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J  a  third  vessel,  the  captain  of  which  put  some  men  on  Constructive 
I  of  her,  and  ultimately  succeeded  in  bringing  her  into  ship— incaaai 
York,  where,  on  arrival,  she  was  taken  possession  of  by  ^t^£Siw^ 
iritish  consul,  and  by  his  sanction,  but  withovi  any  author-  ^^emonataet, 
tMi  the  assured^  was  repaired  on  bottomry  by  the  agents  gubBequenUy  " 
ibyd's  in  that  city  :  the  ship,  after  being  thus  repaired,  restored  to  her 
broaght  over  to  Liverpool,  where  she   arrived  before  before  acuoa 
B  brought,  but  was  immediately  taken  possession  of  on  ci^*^ withUM 
If  of  the  lenders  on  the  bottomry  bond,  whose  claims  ^^^^'^UalJ^ 
uted  to  1200/.  and  was  liable  besides  to  an  additional  ^^^^  »«p««»> 

together  ex* 

|e  of  850/.  for  the  estimated  cost  of  repairing  further  dam-  ceedioff  her 
oeeived  by  her  in  the  Mersey  just  before  reaching  Liver-  lud^not  reduoe 
the  joint  amount  of  these!  two  sums  exceeded  the  value  an%v^gel**^ 
5  policy.     Under  these   circumstances  the  court  held,  ^^^^^Z' 
be  loss  which  had  once  been  total  by  the  desertion  of  Cr.  794. 
eW|  and  in  respect  of  which  th^  assured  had  given  due 
I  of  abandonment,  was  not  turned  into  a  partial  loss  by 
ibsequent  events,  the  effects  of  which  could  be  of  no 
t  to  the  assured,  (i) 

this  case  it  is  important  to  observe,  that  the  repairs  #  1075 
1  for  which  his  ship  was  bottomried  had  been  done  by 
trs  without  the  authority  of  the  assured;  had  they 
lone  by  his  direction,  or  by  the  master  acting  as  his 
ftt  the  foreign  port,  then  the  fact  of  the  ship's  arrival 
,  BB  it  seems,  have  precluded  a  recovery  for  a  total  loss.  Remarks  on 
i  the  amount  of  the  bottomry  bond  and  expenses  had 
m  exceeded  the  worth  of  the  ship  to  her  owners  as 

!•  It  must,  however,  be  carefully  borne  in  mind,  that,  in  order,  how- 

^  .         ^,  J  •     -    ^     •        •    u*    .      ever,  to  vest  a 

er  to  give  the  assured  even  a  pnma  jacie  right  to  nght  of  aban- 
lO  in  respect  of  capture,  seizure,  desertion,  or  other  r^^t'^ofcap- 
■I  of  property  or  possession,  whether  forcible  or  not,  Si!Srtkwr*&c 
lost  have  been,  at  some  one  period  of  time  during  the  theowoeimMM, 

'  at  some  one 

period  during 
tofiWth  9.  Wise,  7  B.  &  Cr.        (»  See  the  judgment  of  the  Court  of  the  risk,  have 
.  1  M.  ^  Byl.  «73;  and  see  the    Exchequer  Chamber  in  Chapman  v.  Ben-  k^^^*^ 
■  tbii  cBse,  of  IxMrd  Tenterden    son,  ovemih'ng  that  of  the  Common  Fleas  |he  possession 
Cr.  416,  mod  of  Tindal  C.  J.  in    io  Benson  v.  Chapman,  6  M.  &.  Cr.  792.  and  control  of 
.^  gll.  See  these  cases  considered  hereafter.  ^^  "^P* 


#.  Kerouufle.Int.  Co.  12  Pick.  348 ;  pMt,  1II3,  Uli. 
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COKSTBUCTIVK  TOTAL  LOSS  ON  SHIP— 


Coostnictive 
total  lonoa 
ship  —  in 
of  capture,  ar- 
rest, seizure, 
desertioa  at  sea, 
dec. 


A  ship  deserted 
by  her  own 
crew,  tBjOt  tks 
tamemometUf 
taken  posses- 
sion  or  by  sal- 
von.  who  suc- 
oeea  in  bringing 
berintoa  port 
in  the  owner's 
country,  where, 
with  the  know- 
ledge and  assent 
of  the  latter, 
she  is  unneces- 
sarily  sold  to 
pay  the  salvage: 
held  that  this 
loss,  which  had 
MSMT  been  total 
as  to  the  as- 
sured, was  not 
made  so  by 
such  sale. 
Thoreeley  v, 
Hebson,  2  B.  & 
Aid.  513. 

1076* 


Gfamundsof 


risk,  a  total  loss  by  the  complete  and  actual  prwaiian  of  (ke 
owner^s  possession  or  control  over  the  ship :  if  the  legal  pos- 
session of  the  ship  by  the  owner  have  never,  for  any  siogb 
point  of  time,  been  put  an  end  to  by  the  casualty  in  respect 
of  which  he  abandons,  he  has  no  vested  right  of  abaodoO' 
raent,  and  can  never  recover  as  for  a  total  loss. 

The  following  case  is  an  illustration  of  this  principle:— 
The  ship  WiUiam^  belonging  to  Townshend  and  White,  rf 
New  York,  was  insured  on  their  behalf,  in  this  country,  fcri 
voyage  from  Hull  to  New  York  :  in  the  course  of  this  nf 
age  she  met  with  such  tempestuous  weather,  and,  in  ooMfr 
quence,  became  so  leaky,  that  the  crew,  who  were  rediedl 
to  a  state  of  sheer  exhaustion  by  working  the  pumps,  desertrfj 
her  at  sea,  as  the  only  possible  means  of  saving  tbeirfifil 
and  were  taken  on  board  the  brig  Hyder  Ali,  which  had  hfll] 
down  to  their  assistance  in  the  gale  :  at  the  same  time, 
men  of  the  Hyder  Ali's  crew,  at  the  imminent  hazard  of  I 
lives,  offered,  and  were  allowed  to  board  the  William,'B^ 
hopes  of  ultimately  bringing  her  into  port,  and  therebj^ 
titling  themselves  to  salvage.    The  Hyder  Ali,  with  the' 
of  the  William  on  board,  reached  New  York  in  safety, 
which  Townshend  and  White,  who  resided  there, 
diately  sent  orders  to  their  agents  in  England  to  give 
of  abandonment  to  the  underwriters,  which  was  gira 
cordingly,  but  not  accepted  :  meanwhile,  only  twodaysi 
the   Hyder  Ali's   arrival   at   New  York,   the  WMam 
brought,  by  the  eight  seamen  who  had  boarded  her, 
Newport,  Rhode  Island,  (a  harbor  about  two  hundred 
off,)  and  there,  with  the  knowledge  of  Townshend  and 
who  did  nothing  to  prevent  the  proceeding,  was  soldto| 
the  salvage,  which  amounted  to  about  two^thirds  of  the 
she  sold  for :  the  court,  on  the  whole  of  the  above 
stances,  held,  that  the  assured  could  not  insist  on  bis 
of  abandonment,  and  recover  as  for  a  total  loss ;  far, 
the  ship  had  never  effectually  been  lost  to  the  assured 
his  right  of  possession  and  control  over  her  never  bavii 
fact,  ceased ;  for  the  eight  seamen  who  boarded  her  as 
must  be  regarded  as  his  agents,  and  they  had  taken 
of  her  directly  she  was  left  by  the  original  crew : 
the  ship  was  restored  to  Townshend  and  White,  after 
of  abandonment,  under  such  curcurastanceSi  that  they  i 
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t  bad  podsessioo  of  her  again,  if  they  pleased,  and  might  Constmcthro 
looably  have  been  expected  to  take  it;  and  they  could  not  ship— in^ 


tk  themselves  to  recover  as  for  a  total  loss,  by  permitting  ^^JSJ^*^ 
salvors  to  have  recourse  to  a  sale,  which,  not  being  neces-  dMertiooatiem, 
f,  was  not  justifiable.  (A)  ^  — 

382.  The  grounds  of  abandonment  hitherto  considered  Amst,  deteo- 
e  been  capture,  barratrous  seizure,  and  carrying  away  of  g^'J^^SL^ 
whip  by  the  crew  (/),  and  desertion  of  the  ship  at  sea  by  the  ^eSv^wSi 
PfOtthe  necessary  and  sole  means  of  saving'  their  lives  (m)  :  j'*^®^/  to  be  of 
U  these  cases  we  have  seen  that  the  assured  has  a  vested  tain  dunuioa. 
U  to  give  notice  of  abandonment  on  first  hearing  of  the 
malty,  supposing  the  privation  of  his  possession  or  control      *  1077 
r  the  ship  to  have  been  once  total ;  but  that  his  right  to 
mr,  at  for  a  total  loss,  depends,  in  all  cases  alike,  upon 
•lite  of  the  ship  at  the  commencement  of  the  action.^ 
feet  to  the  same  limitations,  there  can  be  no  doubt  that 
My  detenOan,  or  embargo  of  the  ship,  whether  by  a  hostile 
ricndly  government,  gives  ^primd  facie  right  of  abandon- 
■  in  all  cases  where  there  is  an  apparent  probability  that 
tiiwiier's  loss  of  the  free  use  and  disposal  of  his  ship,  once 
^  by  the  arrest  or  embargo,  may  be  of  long,  or,  at  all 
Ms  of  very  uncertain  continuance,  (n)^ 
Ihasi  where  the  ship  of  an  American  merchant,  resident,  Rotch  v.  Edk, 

^  6  T   Ren  A\S 

W  of  action  brought,  in  this  country,  had  been  seized  and  ^* 

by  the  French  government  in  their  port  of  loading, 
heldy  that  under  a  policy,  at  and  from  such  port,  he 
recover  as  for  a  total  loss,  upon  due  notice  of  abandon- 
especially  as  it  appeared  that  the  ships,  at  the 


«.  HebtoD,  3  B.  dB  Aid.        (n)  Admitted  by  Lord  Holt  m  Oreen  v. 

Young,  2  Ld.  Raym.  240,  and  by  Lord. 
•.  Eitchie,  2  Maole  &  Sel.  Mansfield  in  Ctoss  v.  Withers,  2  Burr. 
•.  Smith,  1  Dow't  P.  C.    696.    See  alsoGT.  Rep.  425,  and  3  Kent's 

Comm.  (5th  ed.)  291.  •<  Odlin  v.  Peno- 
ISkaneiqr  v.  Hebson,  2  B.  A  Aid.  aylv.  Ins.  Co.  2  Wash.  C.  C.  312.  De- 
jtrfribwortb  v.  Wiw,  7  B.  A  Cr.  lano  v.  Bedford  Ins.  Co.  10  Mass.  347. 
ilLAIIyL  673.  M'Bride  v.  Iftarine  Ins.  Co.  5  John.  299.  ^ 

r ~" 

9.  Saliblk  Ins.  Co.  3  Sumner,  510,  cited  po$t,  1062. 
oi  tlw  abtutdonwunt  in  the  United  Sutes,  anUf  993,  1057,  and  in 

1080^  asd  OMM  in  noce,  1065^  in  note. 
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CONBTBUCnVB  TOTAL  LO08  OF  0HIP — 


Constraetire ' 
total  kiMOD 
ship —  io  cases 
of  oaplare,  ar- 
rest, seixure, 
desertknatsea, 

If  the  arrest 
be  only  of  very 
short  Qunitioo. 
it  is  no  ground 
forabandoQ- 


1078  • 

In  France  cer- 
tain delays  are 
reqaired. 


Other  foreign 
laws. 


In  this  country 
arrest,  deten- 
tioa^  &o.  confer 
matmtmsdiau 
right  to  ffive 
notice  of  aban- 
It. 


time  of  action  brought,  were  still  detained,  and  bad  then  been 
so  for  three  years,  (o) 

or  course,  if  the  arrest  be  only  momentary  in  its  duntioi^ 
if  it  creates  only  a  temporary  obstruction  of  the  vo^tgli 
without  giving  rise  to  any  permanent  loss  of  control  oiv 
the  ship,  it  cannot  give  any  right  to  abandon.  Thus,  whewi 
on  the  occasion  of  a  famine  at  Corfu,  some  Venetian  cnnai 
meeting  at  sea  a  Genoese  ship,  laden  with  corn,  carried  kf 
into  Corfu,  and,  after  taking  out  and  paying  for  the  cor%M 
the  ship  go  free,  this  was  decided,  in  the  Rota  court  of  Getf| 
to  give  no  ground  of  abandonment  to  the  assured  on  ship. (]f| 
So,  where  a  British  ship  was  detained  eleven  days  byaBflfil 
man-of-war,  to  prevent  her  proceeding  to  a  port  wheieil' 
embargo  was  laid  on  all  British  vessels,  it  was  heldthitll| 
assured  on  ship  could  not  abandon  on  this  ground,  (f ) 

*In  France  the  assured  is  allowed  to  give  notice  of  ibii'J 
donment  immediately  after  capture;  but,  in  case  of  d( 
by  arrest  or  embargo,  he  is  obliged  to  wait  before  doa 
for  different  periods  fixed  by  the  387th  article  of  the  Codii 
Commerce :  (r)  "  Other  laws,"  says  Mr.  Benecke,  "i 
distinction  between  capture  and  detention.     Those  of 
admit  the  abandonment  when  the  liberation  is  un( 
tedious.     In  Genoa  and  Leghorn  the  assured  may 
when  ship  has  been  detained  for  three  days.    In 
the  assured  cannot  claim  a  total  loss,  until  the  ship  or, 
have  been  definitely  condemned  or  irretrievably  lost''(l 

In  this  country  no  precise  period  is  fixed ;  but  n 
on  hearing  that  his  ship  is  detained  by  an  ei 
assured  may  give  notice  of  abandonment,  subject,  of 
as  in  all  other  like  cases,  to  have  his  right  to  recover 
total  loss  defeated,  by  the  restoration  of  the  ship  beibrei 

brought.  (/)  1 

• 

§  383.  In  some  of  these  cases  of  capture,  seizure^ 


(o)  Rotch  V.  Edie,  6  T.  Rep.  413. 

(p)  Roccus,  No.  90,  cited  by  Emeri- 
gon,  chap.  xii.  sect.  90,  vol.  i.  p.  fiZ?,  ed. 
1827 ;  and  see  Boulay-Paty's  commentary 
vol  ii.  p.  219. 


(f)  Fomerv.  ChriMie,  U  SM^3 
(r)  See  Code  de  Comm.  aft.  1 
(«)  Beneck6,  Pr.  oflDdeB. 

(0  See  6  T.  R.  485. 


m 


\ 


Before  o^oikiiofMMitf  in  the  United  Scilflt.    iliii»,803^  ]a97,aBdinBBi*  V 


mr  0A8B9  Of  OAPTCRB,  ARRBST,   SBIZtlltB,  ETC.  1068 

St,  a  question  has  been  raised  as  to  the  effect  of  a  repur-  Constmcthre 
le  of  the  ship  by  the  master,   upon   the  right  of  the  ship— inoaaet 
ired  to  recover  as  for  a  total  loss.     And  the  doctrine  here  ^^^^iie,"*' 


to  be,  that  where  the  property  in  the  ship  has  never  ^rt»<»*t 
II  devested  out  of  the  owners  by  lawful  condemnation,  and  -z^z — :: 

"^  '  Efiect  of  re- 

ship,  after  being  legally  repurchased  by  the  master,  acting  parchaseofah^ 
tjkkwnd  justifiably  for  their  benefit,  is  brought  back  to  alter  capture^ 
eoontry  under  such  circumstances,  that  the  owners  may,  ^SndSjSw. 
key  please,  take  possession  of  her,  on  payment  of  the 
nnt  of  repurchase  money,  and  of  any  sums  that  may  have 
■  expended  abroad  in  repairing  her,  they  cannot,  by  re- 
Dg  to  do  so,  entitle  themselves  to  recover  as  for  a  total 
I  at  all  events,  in  cases  where  they  have  given  no  notice 
ibendonment,  nor  even,  as  it  should  seem,  where  they 

^*  *  1079 

Iras,  where  a  ship,  after  condemnation  by  a  French  con-  ship isbmight 

■I  a  neutral  port,  (which,  being  illegal,  effects  no  change  {er^^^^SsS^t 
the  property,  was  lawfully  repurchased  by  the  master  on  of  owneri,  after 
^nt  of  the  owners,  and,  after  being  repaired  abroad,  demnatjoo,  and 
^t  back  by  him  to  this  country,  before  the  commence-  countrv  before 
t  of  the  action  :  Lord  Kenyon  held,  that  the  plaintiff,  who  Jeid^iJ^S^' 
led  to  pay  the  amount  of  the  repurchase  money  and  the  JTS?^  *°"* 
of  the  repairs  abroad,  could  not  thereby  entitle  himself  Schooibred, 
tooiver  a  total  loss,  at  all  events,  as  he  had  given  no  notice  Same  decisioa 
kudonment,  but  that  he  had  only  a  right  to  recover  an  ^^eTuie^iSce 
Hge  loee,  to  the  amount  of  the  sum  spent  in  the  repairs  bJSu"^}^;,^ 
Piqnirchase  (m)  :   the  same  decision  was  civen  in  a  case  subject  to  a  bot- 
pi  toe  master,  acting  lor  the  benent  of  his  owners,  had  repairs  done  by 
beiuBed,  and  repaired  on  bottomry,  a  ship  which  had  oi^en^toMd. 
(seized  in  Pillau  (her  port  of  discharge)  by  the  Prussian  ^^ilfeViu^tT 
iHHDent,  under  the  Berlin  decree,  and  there  put  up  to  |^'»  ^^'^' 
at  public  auction :  the  master  in  this  case,  after  repair- 
Imd  navigated  the  ship  safely  home,  where  the  owners 
H  have  had  her  on  paying  the  amount  of  the  bottomry 
f  hot  they,  declining  to  interfere,  allowed  her  to  be  sold 
Jmfy  the  bond,  and  then,  without  having  given  notice  of 
looment,  claimed  a  total  loss :  the  court,  however,  said, 
le  in  this  case  there  had  been  an  unlicensed  seizure,  and 
itt^<»r  bad  purchased  the  vessel  of  those  who  had  no 

(u)  M'MMlert  t.  Sehoolbred,  1  Esp.  238. 
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Constructive 
total  lowoQ 
•hip  —  in  cases 
of  capture,  ai^ 
rest,  seisure, 
oeseitioo  at  sea, 
&c. 

Doctrine  in  the 
United  States 
as  to  the  effect 
ofrepnivhase 
by  toe  master. 


right  to  condemn  her,  the  assured  were  entitled  to  take  pos- 
session of  her,  on  paying  the  expenses  incurred  in  the  » 
purchase  and  repairs,  and  that  those  expenses  accordiogl)f 
were  all  they  were  entitled  to  recover  from  the  undenni> 
ters.  (w) 

Several  cases  have  been  decided  in  the  United  States  i 
to  the  effect  of  such  repurchase  on  the  rights  of  the  paitifll 
where  notice  of  abandonment  has  been  given  before  the 
in  fact  took  place  :  the  result  of  those  authorities  appeals  K 
be,  that  the  master  in  repurchasing  is  to  be  regarded  as 
agent  of  the  owners,  before  notice  of  abandonment,  and 
after  it,  as  the  agent  of  the  underwriters,  (it)  ^  *^ 


*1080      Art.  2.  Cases  of  InnavigabilUp  by  Sea  Perils^  where 

is  impracticable,  or  the  Cost  thereof  would  exceed  tte 
paired  Value,  —  Righi  of  Master  to  sell  the  Sh^. 

CasjNofinnavi-      §  384.  Where  the  ship  is  totally  wrecked  in  tbe  coonei 
rqiair  M  im-  **  the  voyagc,  —  f.  e.  completely  broken  up  by  the  perils  ij 


praotioable,  or 

moreUitAthe  ^^^  ^****^  "•  F°"^'»  ^  Taunt.  25. 

repaired  value,  Marsh.  Rep.  425. 

—  right  of  mas-   

tertoseU. 


(tcr)  See  these  cases  coflecled,S] 
on  Ins.  439-419;  andseejuMt 


1  "  Upon  a  valid  abandonment,"  says  Mr.  Chancellor  Kent,  **  the  msiier  i 
the  ag«;nt  of  the  insurer,  and  the  insured  is  not  bound  by  his  subsequent  i 
he  adopts  them.    Tbe  owner  or  insured,  equally  with  the  master,  beoomei  Iht  i 
of  the  insurer  on  abandonment,  and  he  cannot  purchase  in  the  property 
account,  without  the  consent  of  his  principals ;    and  if  he  docs,  it 
abandonment,  and  turns  the  total  into  a  partial  loss.    Robertson  v.  Wcstenlll 
Ins.  Co.  19  Louis.  R.  227.     In  cases  of  capture  he  is  bound,  if  a  neatral,  It 
and  assert  his  claim  until  condemnation,  or  the  recovery  be  hopeless. 
Union  Ins.  Co.  2  Wash.  C.  C.  452.    The  duty  of  the  mariners  is  the 
Saratoga,  2  Gallison,  164 ;  Brown  v.  Lull,  2  Sumner,  443.    The  wages  of  Ik  i 
and  those  of  tbe  crew,  are  a  chai^  on  the  owner,  and  ultimately,  in  casecfi 
to  be  borne  as  a  general  average  by  all  parties  in  interest ;   and  if  tbe 
be  accepted,  the  underwriter  becomes  owner  for  the  voyage,  and  in  thst( 
liable  for  the  seaman's  wages,  and  entitled  to  the  freight  subsequently  earned 
mond  r.  Essex  Fire  &  Mar.  Ins.  Co.  4  Mason,  196.    If  the  master  pordMsai  i 
vessel,  or  ransoms  her,  the  insurer  will  be  entitled  to  the  benefit  of  tbe 
composition ;  and,  on  tbe  other  hand,  if  the  insured  affirms  the  purchase  of  the  I 
it  will  be,  at  the  option  of  the  insurer,  a  waiverof  tbe  abandonment.    Theii 
accept  of  the  repurchase  of  the  master,  as  his  constructive  agrat,  and 
or  he  may  leave  it  to  faU  upon  the  master."    3  Kent,  (5th  ed.)  331,  332; 
Church,  cited  in  2  Caines,  R.  286 ;   United  Ins.  Co.  v.  Robinson,  2  Cajiie%l>1 
Jumel  V.  Marine  Ins.  Co.  7  John.  412 ;  Willard  v.  Dorr,  3  Mason,  161  { 
Delaware  Ins.  Co.  2  Wash.  C.  C.  61 ;  Bryant  v.  Commonwealth  Ins^  Oo.  I< 
131 ;  Center  v.  Amer.  Ins.  Co.  7  Cowen,  564 ;   Columbian  Ins.  Co.  «. 
4  Peters,  (S.  C.)  139  ;  Gardere  v.  Col.  Ins.  Co.  7  John.  514 ;  Clarkaon  v 
Co.  9  John.  1 ;  Miller  v,  De  Peyster,  2  Cainos,  301 ;  Smith  9.  Touro^  14 
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DSt,  80  that  her  bull  is  disraembered,  and  her  planks  and  CMetofinnavi- 
en  scattered  on  the  sea,  —  this,  as  we  have  already  seen,  repair  is  im- 
B  the  assured  a  right  to  recover  as  for  a  total  loss,  with-  Siwuidrott  * 
notice  of  abandonment,  and,  dfortioriy  would  entitle  him  ^^^uidTaJaie 
I  recover  where  notice  of  abandonment  has  actually  been  —right  of  mat- 

D :  the  case  is  the  same  where,  although  the  ship's  tim-  '■ — - 

hold  together,  so  that  she  retains  the  shape  of  her  hull,  \^  ^^i^ked  in  ^ 
ii  yet  so  shattered  as  to  be  reduced  to  a  mere  mass  of  Jl^'to'/^ 
srialsy  or  "  congeries  of  planks,"  so  that  she  would  require  °j«^  ^^^^vT 
utruclum  rather  than  repair,  to  make  her  a  sea-going  lom » total 

y    V  without  nolioe 

again.  {X)  ofabandoa- 

bcre  are  however  intermediate  cases :    a  ship  may  be  "*®'*^ 
ided  or  driven  ashore  without  this  extreme  amount  of  ^J^^^**  ^'"JJ^" 
ble  disability  being  at  once  produced,  and  yet  under  without  thk  ez- 
imstances  which   make  the  chances   of  her  being  uiti-  oTTufo/ute'dis- 
ly  extricated  from  the  peril,  at  all,  exceedingly  precari-  jf^^Jy  JlJlJ^gJ^ 
or  the  probable  expense  of  so  extricating  and  repairing  i^^eiy  total. 
■t  to  be  able  to  keep  the  sea,  as  a  ship,  greater  than 
d  be  justified  by  her  estimated  value  when  repaired. 
MniderBble  difficulty  has  been  experienced  in  discover- 
I  practical  test  by  which  to  ascertain  when  the  assured 
Up  in  such  cases  shall  be  entitled  to  recover  as  for  a 
Iknetive  total  loss.     The  point,  however,  in  our  own  law 
be  considered  as  fixed  with  tolerable  certainty  by 

eoorse  of  judicial  decisions,  of  which  the  result  may  be 
in  the  two  following  propositions. 

I;  if|  by  the  perils  of  the  seas,  the  ship  be  so  damaged  Principles  of 

....        -  J.  ,  ,  .         constructive 

be  incapable  of  proceeding  on  her  voyage,  or  keeping  totaiiowia 

withoat  repairs,  at  a  place  where  such  repairs  cannot  *"*^Ji?JJ2i 

I,  —  either  from  want  of  materials,  or  from  the 

total   inability,  after  using   his  best  exertions,   to 

I  cither  money  or  credit  for  the  purpose  of  raising  funds 

m  «*  that  18  a  case  of  constructive  total  loss  on  ship.^ 

w.  AAdertoo,  2  B.  &  Cr.    The  law  is  the  same  in  France.    Boulay- 
\.9t  Rfl.  20a    Allen  v.Su-    Paty,  Cours  de  Croit  Comm.  Blar.  torn. 
hCr.»l.    3M.aiRyl.  9.    iv.  p.23],ed.  1834. 


L  r  MiiiliinTn  In*.  Co.  3  Mason,  27 ;  4  Cranch,  45 ;  Bradlie  v.  Maryland 
^H^Ut^  (S.  C.)  400  ;  Wood  v.  Uoooln  and  Kennebec  Ins.  Co.  6  Mass. 
Mtt«.  Com.  loB,  Co.  11  John.  13;  King  v.  Middletown  Ins.  Co.  1  Conn. 
iMeb  f.  Umriae  Ins.  Co.  1  Mason,  341 ;  SewaU  v.  U.  &  Ins.  Co.  11  Pick. 
fc«f.  BrooaM,  1  Cmnm,  202. 
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CEsnofionavi.  Secondly ;  the  case  is  the  same  when  the  ship,  by  th 
repajTM  im-  perils,  is  driven  ashore,  or  otherwise  placed  in  a  poeiti 
PJJJjJ^^  imminent  hazard,^  and,  by  reason  of  the  casualty,  redoc 
more  than  the    gygj,  3  ^^^^^  ^f  innavigability,  that  a  prudent  owner,  if 

repaired  value,  o  Ji  r 

—  right  of  mas-  sured  and  on  the  spot,  would,  in  the  exercise  of  the  ba 

'- —    soundest  judgment  that  could  be  formed  under  the  eii 

stances,  rather  sell  her,  as  she  lay,  than  attempt  to  repti 
either  because  there  is  no  reasonable  probability  of  her 
being  delivered  from  the  peril  at  all,  or  because  the  eq 
of  repairing  her,  so  as  to  be  capable  of  keeping  them 
ship  again,  would  exceed  her  value  when  repaired.* 
In  such  cams         \i  will  be  observed,  that  in  these  cases  of  extreme  e 

the  laiKT  albO 

veals  io  the        gcncy  and  urgent  necessity,  when  the  conduct  of  tbed 

to  aeU  the'^bip!  ture  to  a  safe  termination,  as  to  the  ship,  becomes  bflfN 

and  no  prospect  remains  of  bringing  her  home,  the  k« 

vested  a  power  in  the  master  to  do  the  best  for  all  coood 

and,  consequently,  to  sell  or  otherwise  dispose  of  her  All 

benefit.* 

Hence,  the  Accordingly,  we  shall  find  that  in  many  —  in  fact,  il  I 

S^^'TSa^on     —  of  the  cases  where  the  question  has  arisen  as  to  the  ii|[| 

SS^iS^by*^  the  assured  on  ship,  in  respect  of  such  casualties,  to  IN 

reaaoo  of  sea-    ag  for  a  total  loss,  the  master  has,  in  fact,  exercised  thiijl 

Oamage,  often  . 

turns  on  the  by  Selling  the  ship  abroad,  and  the  assured  has  given  i 
t^°Miirbythe  of  abandonment  on  first  receiving  intimation,  at  one  Mi 
SSTundS^"©  same  time,  of  the  casualty  and  the  sale.  In  suchoill 
cmmmstanoes.    question,  whether  the  circumstances  amounted  to  a  ooBi 

ive  total  loss  on  ship,  has  very  generally  been  made  ttt 
on  the  point,  whether  the  sale  by  the  master  was  w  «> 
justified  by  the  urgent  necessity  of  the  case,  it  being 
law,  that,  wherever  the  circumstances  are  such  as  to  joid 
1082  *  master  in  selling,  they  amount  to  a  constructive  ^^totalk 
respect  of  which  the  assured,  on  giving  notice  of  abii 
ment,  may  recover  from  the  underwriters  the  whole  ai 
of  the  insurance,  (y)  * 

(y)   See  this  doctrine  stated  by  Lord  says  Lord  Mansfield,  "it  wis f(i^ 

Mansfield,  Milles  v.  Fletcher.  1  Dougl.  captain  to  have  done,  if  it  utt  I 

232,  and  by  Mr.  J.  Bu Iter  in  Plantamour  ship  and  cai^go,  the  oiidennJM 

V.  Staples,  1  T.  R.  611.    "Whatever,"  answer  the  coo^equeoces  ct** 

>  The  assured  cannot  abandon  on  the  ground  of  inoumineat  danger  of  a  Ml 
Hall  9.  Franklin  Ins.  Ck>.  9  Pick.  466. 

«  Port,  1086. 

>  Ante^  183,  et  seq.  and  notes. 
«  WheffeaM/bofavwwlyintbeoomeofavqyafe^JiiaideKd 
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It  miist,  however,  in  all  these  cases,  be  most  carefully  CMMofinMm- 
roe  in  mind,  that  the  sole  point  to  be  attended  to  in  ascer-  repair  lim- 
ning whether  the  circumstances  are  such  as  to  entitle  the  ^u^^'  ^ 
mred  to  abandon  and  recover  as  for  a  total  loss,  is  not  the  more  i^  tiie 

'  repaired  tuiMi 

ire  fad  of  a  sale  by  the  mastery  but  the  stale  to  which  the  ship  — ngfatof 
If  reduced  by  the  perils  insured  against^  which  jvstified  that  — ; — - 
k  am  the  ground  of  necessity.     The  mere  fact  of  sale  itself,  caseTthat 
■espective  of  the  state  of  the  ship,  which  made  it  necessary,  jJhito?bimdoa 
n  |rive  the  assured  no  richt  to  abandon  :  "  there  is  no  such  »'« not  the  mCTe 

^  ^  fact  of  tale  liy 

M  of  insurance  law  as  loss  by  sale."  {z)  ^  the  master,  but 

The  assured,  in  fact,  abandons,  as  it  is  well  expressed  by  state?^ 
jr.  Phillips,  " not  because  the  sale  has  given  the  right,  but  be'  ^^ SmJ^ 
mm  the  events  which  induced  the  sale  had  occasioned  a  total 

»"  («) » 

Accordingly,  as  we  shall  presently  see,  although  no  sale  There  iseqaally 
■  intervened  before  notice  of  the  loss,  but  either  the  assured  toui  loea  where 

i  i  a 

mself  has  given  orders  to  sell  after  receiving  intelligence  of  no^nie  before 

ft  casualty  and  giving  notice  of  abandonment  (Jb),  or  the  ship  S^S^nt*'*^ 

•  remained  unsold  at  the  time  of  action  brought  (c),  the  loss 

equally  total  in  construction  of  law,  if  the  cost  of  repairing 

B  ship,  so  as  to  be  fit  for  navigating  the  seas  again,  will  ex- 

9A  her  value  when  repaired. 

Bearing  these  principles  in  mind,  we  will  proceed  to  con- 

ler  the  cases  in  which  the  question  has  been  raised  as  to 

li  right  of  the  assured  to  abandon  and  recover  as  for  a  total 

Hi  in  respect  of  the  innavigability  of  the  ship,  whether  sold 

I^Hie  master  abroad  before  notice  of  loss,  or  remaining  un- 

Hi  at  time  of  abandonment,  or  at  time  of  action  brought. 

^  *1083 

lhH385.  Furstj  then,  the  assured  on  ship  may  give  notice  of  if  aship^aAer 

■Miooment,  and  recover  as  for  a  total  loss,  whenever  his  Se'»o  damiS^ 

L  that  she  oannoC 

Z}  ta  Bayley,  J.   1  Mood.  &  Rob.        (c)  Young  v.  Turing,  3  Man.  &  Or.   ^  toSTJ^ih? 
K  993.    2  Seott,  .N.  R.   1S2,    Mannig  v,  sea  again,  from 

4i4  2  PUIIipa  OQ  Ins.  296.  Irving,  1  C.  B.  168.    2  C.  B.  784.    Q,  C.  waru  of  miO^- 

PABcB  9.  Sugrue,  8  B.  St  Cr.  561.    Dom.  Proc.  July  26, 1847.  ^^'^S^JaI^ 

•■»■•••  of  jtroeurtng 

monty  or  endU 

^ at  the  place  of 

the  casualty,— 

Msf  Mlvage,  tJiia  of  itself  is  held  to  create  a  total  loss  of  the  vessel  for  the  voy-  ^^  >".*  <^<^' 

L    WiliafDS  ^.  SuflbUc  Ins.  Co.  3  Sumner,  510,  cited  on/e,  1071,  in  note.  l^^^^pT 
r^  Mas.  1010,  1011,  and  note.  ^ 

Im.  Co.  9.  Center,  4  Wendell,  45 ;  American  Ins.  Co.  v.  Ogden, 
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Cases  of  ioaaTi- 
gmbUitjr:  wfame 
repair  ia  im- 
practicable, or 
would  coat 
more  than  the 
repaired  value, 
—  right  of  mas- 
ter to  aeU. 


Thecaptaiaof 
an  East  India 
ahip,  driven 
back  to  Gaicutp 
ta  in  a  diwbled 
state,  and  inca- 
pable of  keep- 
ing the  sea 
without  exten- 
sive repairs, 
sells  her  there, 
because  he  can- 
not raise  money 
for  the  repairs, 
by  hypotheca- 
ting the  ship : 
sale  held  justifi- 
able, and  loss 
conslruotively 
total. 

Beadv.  Bon- 
ham,  3  B.  & 
Bbigh.'  147. 
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ship  has,  by  the  perils  insured  against,  been  reduced  to  snd 
a  state  that  she  cannot  keep  the  sea  without  repairs,  and  yet 
cannot  be  so  repaired  where  she  lies,  either  from  want  d 
materials  and  conveniences  for  repair,  or  from  the  totd 
inability  of  the  master  to  procure  either  money  or  credit  far 
the  purpose  of  repairing.^ 

Valin  says,  that  the  assured  on  ship  has  a  clear  right  to 
abandon,  if,  in  the  place  where  the  ship  goes  ashore,  or  in  in 
neighborhood,  there  are  neither  materials  nor  workmen  far 
the  repairs :  the  same  right,  he  says,  also  attaches  wben^ 
though  materials  and  workmen  can  be  found,  yet  the  maater 
has  no  means  of  raising  funds  to  pay  for  the  repairs,  (d) 

''  If  the  master,"  says  Chief  Justice  Tindal,  "  has  nomeoi 
of  getting  the  repairs  done  in  the  place  where  the  injoy 
occurs,  or  if,  being  in  a  place  where  they  might  be  done,  he 
has  no  money  in  his  possession,  and  is  not  able  to  raise  aof) 
then  he  is  justified  in  selling,  as  the  best  thing  that  csbI* 
done ;  (e)  ^  and  the  loss  on  the  ship  will  in  all  such  cases  In 
constructively  total. 

It  is  upon  the  above  principles  that  the  following 
appears  to  have  been  decided :  —  A  ship,  insured  from 
to  the  East  Indies  and  back,  at  the  outset  of  her 
voyage  was  so  damaged,  by  the  perils  of  the  seas,  that 
captain  was  forced  to  put  back  to  Calcutta  for  repairs: 
arriving  there  several  surveys  were  had,  all  of  which, 
one,  were  attended,  at  the  captain's  request,  by  the  ol 
surveyor  appointed  by  Lloyd's  agents :  by  these  aurwj" 
appeared   that  the  ship   was  greatly    shattered,   and 
to  repair  her  would  cost  5000/.    (she   was  valued  in 
policy  at  8000/. : )  the  agents  for  Lloyd's,  who  had  refs 
*to  accept  from  the  captain  a  notice  of  abandonment, 
declined  to  authorize  the  ship's  being  repaired :  under 
circumstances  the  captain,  having  in  vain  sought  for 

(d)  Valiu,  Comment,  sur  rOrdonnance        (e)  Per  Tindal,  C.  J.  4  C,k  f- 
de  la  Marine,  vol.  ii.  pp.  345-347,  ed.    See  also  the  remarks  of  Lord 
1828.    Poihier,  No.  120,  pp.  181  -  la^  ed.    Ibe  Fanny  and  Elmira,  1  Bdw.  117. 
par  Estraugin,  1810.    Boulay-Paty,  Cours 
de  Droit  Mar.  torn.  iv.  p.  278,  ed.  1834. 


1  See  the  cases  cited  in  note  to  anitf  p.  1061. 
>  AnUt  189  to  195,  and  in  notes. 
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three  of  the  most  respectable  houses  in  Calcutta,  and  Cases  of  inoavi- 
Failed  in  procuring  the  advance  of  any  money  on  the  repair  wim. 
be<»tion  of  the  sfup  (though  he  was  offered  it  on  the  SJSSffoatt** 
of  also   hypothecating  the  carg'o,)  sold  the  ship   in  reSSi^vJ?* 
tta  for  1200/. :    at  the  trial  he  swore  that  he  had  no  —  ngfat  of  mai- 

f  to  go  on  with  the  repairs ;  that  if  the  ship  had  been  

m  he  should  have  pursued  the  same  course  ;  and  that  to 
rqMired  her  in  the  shattered  state  she  then  was  would 
ieen  an  act  of  madness.  Upon  this  evidence  the  jury 
that  there  was  a  justifiable  cause  for  selling  the  ship ; 
le  plaintiff  who  had  given  a  notice  of  abandonment, 
I  the  court  afterwards  held  sufficient,  had  a  verdict 
total  loss.  On  motion  for  a  new  trial,  the  majority  of 
mrt  (Dallas,  C.  J.,  Park,  J.,  and  Burrough,  J.)  refused 
lie ;  Mr.  J.  Park  saying,  the  verdict  was  clearly  right, 
a  case  of  stronger  necessity  to  justify  the  sale  of  a  ship 
Mom  been  made  out.  Hie  captain  could  not  procure 
f  for  repairs  J  and  it  was  not  to  be  expected  he  should  let 
ip  roty     Mr.  J.  Richardson  dissented  from  the  rest  of  J"^«™?p*  ^  , 

^  Mr.  J.  Bicbud- 

»iirt,  on  the  ground  that  the  facts  did  not  disclose  any  son. 
ring  necessity  for  a  sale.  ''  There  was,  it  is  true,"  said 
sumed  judge,  ''  some  difficulty  as  to  raising  money, 
tUi  being  an  expensive,  though  a  good  place  for  repairs, 
le  captain  attempted,  without  success,  to  borrow  on 
becation  of  the  ship^  but  he  never  offered  to  hypothecate 
rgo  as  he  might  have  done.  It  appears  a  strong  thing 
r  that  he  would  have  sold  for  1200/  if  he  had  been 
utd.^^  (f)  There  certainly  seems  great  weight  in  these  Remarks  on 
ks  of  the  learned  judge,  as  applied  to  the  circumstances 
t  particular  case,  the  value  of  which,  as  an  authority, 
depends  on  the  principle  it  recognizes,  than  on  the 
■tion  of  that  principle  to  facts. 

i  the  mere  fact  that  the  expense  of  repairs  and  the  rate      *1085 
tomry  interest  is  extravagantly  high  at  the  place  where  The  mere  fact 
ip  18  driven  ashore,  will  not  give  the  master  a  right  to  of  repairs  and 
or  the  assured,  on  abandonment,  to  recover  as  for  a  i^lerest  is  e^ 
m :   in  such  cases  an  abandonment  and  sale  can  only  {jjlh^at  ^e 
tified  upon  clear  evidence  that  the  cost  of  repairs,  so  as  i>»ac«  of  the 

not  justify  a 
sale. 

end  9.  Boiilinoi,3  Brod.  di  Bingb.    son,  ibid.  156.    See  also  S.  C.  6  Moore, 

»tlieJBdgaientorHr.J.£ichaid-    387. 
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CasMof  innavi-  to  make  the  ship  fit  for  the  sea  again,  would  have  ei 

nbility:  where  «  <  •  •     j    /'    x  i 

repdr  18  im-       her  value  when  repaired,  (g*)  * 
P;^*^'  or        A  fortiori,  the  mere  fact  that  there  is  a  difficutty  in 
morethanjtb©    j'^g.  fnateridls  for  repair  will  not  justify  the  master  in 
—right  of  mas-  nor  entitle  the  assured,  on  abandonment,  to  recover  t 

ter  to  ^>ii 

r-^ total  loss,  where  the  ship  is  not  irreparably  damaged 

difficulty  in  pro-  SO  damaged  that  the  cost  of  repairs  would  exceed  her  i 

curing  matc^        value. 

Furneaux  p.  A  ship,  iusurcd  for  six  months,  from  July,  177 

OQ  Ins.  365.       bound  from  Cork  to  Quebec,  was,  on  arrival  at  th 

place,  removed  into  the  basin  for  the  winter,  but  bei 

expiration  of  the  six  months  was  driven  thence  by  tlK 

of  the  drift  ice,  and  run  upon  the  rocks.     This  was  in  P 

ber,  and  the  condition  of  the  ship  could  not  be  ascertai 

the  next  spring,  when,  on  survey,  she  was  found  to  be  i 

and  much  injured,  but  not  irreparMy  so.     In  cooBei 

of  the  difficulty  of  obtaining'  materials  for  the  repairs^  tb 

ter  sold  her  where  she  lay.     The  court,  on  these  facll^ 

imously  held  that  the  assured  could  not  recover  as  fen 

loss.  (A) 

If  the  master's       If  the  master's  want  of  means  to  get  the  ship  repaiw 

to  get  the  Kjiip    from  the  fault  of  the  agents  or  correspondents  of  the  ■ 

SmthefaiiU     J"  ^^c  foreign  port  where  the  casualty  has  taken  ph 

ooTOTOndJms'^  inability  to  repair  will   not  justify   a  sale,  nor  eiifl 

of  the  assurt'd,    assurcd  to  rccover  as  for  a  total  loss.^ 

his  consequent  _     n^ 

Bale  of  the  ship       A  West  Indian  ship,  insured  from  London  to  St.  H 

the  assured  to^    had  struck  upou  some  sunken  rocks  just  off  the  harbor 

fwoveras  for  a  #iatter  place,  but  was  got  off  and  brought  into  port  tb 

nett.°R  ^i^^   much  damaged  that  she  could  not  be  safely  navigti 

Mood.  182.        another  voyage  without  being  hove  down  and  repairo 

♦  1086      means  for  making  these  repairs  existed  at  St,  ThcNDi 

owing  to  the  negligence  of  the  agents  of  the  assora 

resident,  and  the  misconduct  of  the  local  authoritie 

twice  condemned  the  ship  after  two  imperfect  survayi 

{g)  Somes  V.  Sugrue,  4  C.  &  P.  474.  (both  the   latter  caiet  woe  c 

See  also  S.  P.  Morris  v.  Robinson,  3  B.  goods,  as  to  which,  see  next  Mfll 

&  Cr.  196.    5  Dowl.  &  Ryl.  35.    Cannan  (A)  Fumeaux  v.  Bradley,  Tu 

V.  Meabum,  1  Bingh.  243.   8  Mooie,  127,  365,  8th  ed.    Anu^  199L 


I  See  Pierce  v.  Ocean  Ins.  Co.  18  Pick.  83. 

*  American  Ins.  Co.  p.  Ogden,  19  Wendell,  267 ;  S.  C.  15  Wenddi,fl3SL 
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ire  were  not  done,  and  the  master,  who  tried  to  sell  her  Caaesofmnavi* 
ship,  being  unable  to  find  any  bidders,  and  being  ordered  repair  u  im- 
m  her  out  of  the  harbor,  ultimately  broke  her  up,  and  ^:^^r^'' 
her  for  firewood :   Lord  Tenlerden,  on  this  evidence,  ^^j^^^ 
the  jury  that  if  the  ship  might  have  been  repaired  but  —right of  um. 

he  negligence  of  the  agents  of  the  assured,  the  plainti£f 

d  not  recover  as  for  a  total  loss :  the  jury  accordingly 
id  that  only  an  average  loss  had  been  sustained  ;  and  as 
e  was  no  evidence  to  what  amount,  they,  under  his  lord- 
^s  direction,  found  for  the  plaintiff,  with  nominal  damages 

r.(0 

386.   Secondlf/j  where  the  ship,   by  the   perils  insured  Where  there  is 
inst,  is  reduced  to  such  a  state  of  innavigability  that  a  hope  of  extri- 
oknt  owner,  if  on  the  spot  and  uninsured,  in  the  exercise  SJjJ^*©^,^ 
be  best  and  soundest  judgment  that  could  be  formed  under  Se'wtkaatef* 
eiieamstances,  and  acting  for  the  benefit  of  all  concerned,  coat  of  repain 

will  exceed  the 

lid  rather  sell  her  as  she  lies  than  attempt  to  extricate  or  ship's  value 
IV  her,  either  because  there  is  no  reasonable  chance  of  the  master'lB^ 
•  extricating  her  from  the  peril  at  all,  or  because  the  cost  Ji^iil^**^*^ 
epairing  her,  so  as  to  make  her  a  navigable  ship  again,  "^"T^™^ 
U  exceed  her  value  when  repaired,  this  amounts  to  a  recover  as  for  a 

of  argent  necessity,  which  will  justify  the  master  in         °^ 
m^  and  to  a  case  of  constructive  total  loss,  which  will 
le  the  assured,  on  abandonment,  to  recover  the  whole 

of  the  insurance.^    Such  is  the  doctrine  derivable  Doctrine  as 

stated  by  Mr. 
Chief  Ju8tic6 
V.  Bennett,  Ry.  &  Mood,    cited,  there  appears   to  have  been  no  Tindal  io 

hi  Urn  CMS,  and  that  last  before    notice  of  abandonment.  Somes  «.  So* 

grue. 

fc.« 


V.  Commonwealth  Ins.  Co.  3  Sumner,  220, 226, 227 ;  amu,  189  to 
1k»  oaaea  iUustrating  this  point  will  be  found  cited.  In  the  case  of  Scull «. 
Kt  Waali.  C.  C.  1«X),  Mr.  Justice  Washington  held,  that  in  cases  of  extreme 
tflSbrnmrnMrr  may  seU  in  a  fsrmgn  eountrp,  rather  than  let  the  property  per> 
iMt  JB  the  oouotry  where  bis  owner  lives.  This  was  hdd  in  the  case  of  a 
%mMmymmk  of  a  wrecked  vessel,  which  there  was  no  immfdiate  necessity  of 
(  IhI  wWdi  migfat  have  been  stored  in  a  place  of  safety.  But  in  The  Brig 
liPg  2  SoflBBer,  21^  Mr.  Justice  Story,  holding  a  oonUary  doctrine,  remarked^ 
fmak  mik  urgent  necessity  does  exist,  as  renders  every  delay  highly  perilous,  or 
l|»  ihe  JBlawits  of  all  concerned,  the  duty  of  the  master  is  the  same,  whether 
V  k#  ■twinH'  OQ  the  home  shore  or  on  a  foreign  shore,  whether  the  owner's 
ii  k#  aenr,  or  be  at  a  distance.  lamawareof  the  doctrine  maintained  by  my 
•  Iks  late  Mr.  Justice  Washington,  in  Scull  e.  Briddle,  2  Wash.  C.  C.  10); 
^ii  it  M  io  be  leoeived  with  the  qnalifioations  above  stated,  I  cannot  assent  to 
Mi  rfin''*^  oi  Mr.  Jnstioe  Story  has  been  affirmed  by  the  Supremo  Court  of 


1093  ooirsTBUCTivs  total  loss  of  ship. 

Cases  of  innavi.  from  the  cases  —  a  doctrine  that  has  nowhere  been  better 
^^i»  im-      expressed  than  by  Chief  J.  Tindal  in  the  course  of  his  charge 

wS^Mrt  *  ^^  ^^^  j"'y  ^^  ^^^  ^^^^  ^^  Somes  V.  Sugrue.  "  If,"  said  thil 
nawe^nUie  ^learned  judge,  "  you  think  that,  if  the  owner  himself  bad 
—light  of  mas-  been  on  the  spot,  uninsured,  he,  m  the  exercise  of  a  aouod 

1.^-.  discretion,  would  have  repaired  the  vessel,  or  that,  if  an  ageal 

1087  ♦  q{  the  underwriters  had  been  there,  he,  exercising  such  <fr 
cretion,  would  have  repaired,  then  the  master  ought  certaiaif 
to  have  done  so.  But  if  they  would  not  have  done  so,  the% 
I  think,  the  captain  was  not  compellable  to  repair,  and  thedi 
in  such  case  will  have  taken  place  under  a  justifiable  oeoei' 
sity."  (j)    To  the  same  effect,  where  the  assured  claimed  to 

ij)  4C.&P.284. 


the  United  States,  in  the  case  of  New  Eog.  Ins.  Co.  v.  Brig  Sarah  Ann,  13 IM^ 
(S.  C.)  387,  where  the  court  say ;  —  "  The  true  criterioa  for  determiDing  the 
rence  of  the  master's  authority  to  sell,  is  the  inquiry,  whether  the  owocfsoriMi^j 
when  they  are  not  distant  from  the  scene  of  strunding,  can,  by  the  eariieit  netf^ 
nary  means  to  convey  intelligence,  be  informed  of  the  situation  of  the  ve«l|lii 
to  direct  the  master,  before  she  will  probably  be  lost    If  there  is  a  probsbtty^' 
and  it  is  made  more  hazardous  by  every  day's  delay,  the  mairter  msy  Iks  < 
promptly,  to  save  something  for  the  benefit  of  all  coucemed,  though  bat  Vukw^ 
saved.    There  is  no  way  of  doing  so  more  effectually  than  by  ezponsgl^^ 
to  sale ;  by  which  the  enterprise  of  such  men  is  brought  into  oompetitioD  as  i 
tomed  to  encounter  such  risks,  and  who  know,  from  experience,  how  to 
probable  profits  and  losses  of  such  adventures."    A.  ship  insured  at  Boitoo,iii 
ber,  /or  one  year,  and  owned  partly  in  Boston,  but  chiefly  in  New  Oitaai^^ 
voyage  from  Boston  to  New  Orleans,  struck  on  a  shoal  on  the  coast  of  Fkxid^^ 
18th  of  February  following ;  but  by  the  assistance  of  wreckers  she  wai  |Ct< 
aoccMrding  to  a  previous  stipulation,  insisted  on  by  the  wreckers,  she  prooeedei  i 
West,  in  order  to  have  the  salvage  adjusted,  either  by  arbitration,  or  by  a  j 
a  court  of  admiralty,  the  nearest  court  being  three  hundred  miles  distant  Slii 
at  Key  West  on  the  23d  of  February.    She  did  not  leak,  and  she  might  hare  i 
at  Key  West  in  safety,  until  notice  of  the  disaster  oould  have  been  sest  l»i 
Notice  was  sent  to  the  part  owners  at  New  Orleans,  and  one  of  them  uaM  Aj 
West  on  March  17th.    A  survey  was  then  had,  and  the  vessel  was  < 
unworthy  of  being  repaired,  and  on  the  21st  she  was  sokL    The  expensecf  i 
ber  at  Key  West  would  have  exceeded  fifty  per  cent,  on  her  value,  Miil 
Orleans  or  Boston,  (to  either  of  which  ports  she  might  have  proceeded,  sod  Hi 
ter  of  which  she  did  in  fact  proceed,  afier  the  sale,  with  the  same  maslerj  ttt* 
would  have  been  less  than  fiAy  per  cent.    It  was  held,  that  the  sale  wasirt  i 
sary,  and  the  underwriters  were  not  afiected  by  it.    HaU  o.  Franklia  }m.  Oa.1 
406.    A  vessel  insured  at  Boston,  while  on  a  voyage  to  Mobile,  strock on* 
reef,  and  was  injured  to  the  amount  of  more  than  half  her  valoe,  bat  she  «M  i 
and  arrived  in  safety  at  Mobile.    While  she  was  lying  at  a  wharf  in  thst  port|i 
vey  was  held  upon  her,  and  the  surveyors  having  recommended  a  sale,  ihi 
by  the  master,  who  was  also  a  part  owner  and  one  of  the  insured,  witkoat< 
the  insurers  or  the  agent  of  the  owners  at  Boston.    It  was  held,  that  the 
soch,  was  not  justified,  under  these  ciioumstances,  in  selling  the 
Ooean  Ins.  Co.  18  Pick.  83. 


[ 
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iver  as  for  a  total  loss  in  respect  of  a  submerged  ship,  which  Cawwof  iniuiTi- 

fir&biiitv  *  ^^bcio 

been  sold  by  himself  as  she  lay,  instead  of  being  weighed  repair  is  im- 
Udd  repaired,  Lord  Tenterden,  after  telling  the  jury  that  5JoSid*«!2** 
question  was,  whether  "  what  had  taken  place  was  eqniV'  re^'^^yij* 
\ito  a  total  lossJ^  proceeded  thus  —  "  I  think  the  circum-  —right  of  mat- 

tpr  to  8cll 

in  this  case  will  have  that  effect,  if,  at  the  time  of  the 


*j  that  measure,  on  the  sound  exercise  of  the  best  judgment^  Tenterden^in 
leared  most  beneficial  to  all  parties.  It  is  not  enough  that  ^>'**  *  ^*^^ 
owner  acted  hoTiestiy  in  the  sale,  and  intended  to  do  for 
best ;  the  underwriters  are  not  liable  unless  he  formed  a 
feet  judgment,  iJiai  iSj  the  best  and  souiidest  judgment  that 
M  be  formed  under  the  circumstances  that  then  existed. 
thing  less  than  this,  in  my  opinion,  will  make  a  total  loss, 
lie  the  ship  continues  in  existence."  (k)  ^ 

Fbe  same  doctrine  prevails  in  the  United  States,  and  has  The  same  doo- 
m  been  expressed  by  Mr.  J.  Story:  —  "If  the  circum-  JSbyBir. j. 
BMes  were  such  that  an  owner,  of  reasonable  prudence  and    ^^' 
BKtion,  acting  upon  the  pressure  of  the  occasion,  would 
^  directed  the  sale,  from  a  firm  opinion  that  the  vessel 
Mmjibe  delivered  from  lite  peril  at  ally  or  not  without  the 
^^idofan  expense  utterly  disproportioruUe  to  her  real  valuey 
R  the  sale  by  the  master  is  justifiable."  (/) 

Rbe  great  difference  between  the  doctrine  in  the  two  coun-  Difference  be- 
ft  is  this :  that  in  America  it  is  a  technical  total  loss,  when-  {ri^of^S^^ 
^  the  cost  of  repairs  exceeds  one  half  the  repaired  value :  ^  f  ™f„\|^**^ 
li  h  is  only  so,  when  such  cost  exceeds  the  full  ^repaired  United  suum   , 
^:  bearing  this  distinction  in  mind,  the  rules  in  the  Uni-  couAtry. 
^filates,  as  to  the  constructive  total  loss  of  ship,  apply      *  1088 
bere. 
eoosidering  the  decided  cases,  it  will  be  found  that  in  The  hopeie«- 
etpecially  of  the  earlier  decisions,  the  hopelessness  of  able  to  eztii- 
aUe  to  extricate  the  ship  from  the  peril  at  all,  has  been  aU^^',^*^ 
flTOund  on  which  the  courts  seemed  to  have  rehed,  ?r°"°4  ^  ^ 

o  '  cunoD  in  tomo 

ring  the  sale  and  making  the  loss  constructively  total :  of  the  cases;  in 

and  this  applies  generally  to  the  later  authorities,  ksNieoi  of  do- 
ing so  except  at 

[flood.  %L  Rob.  94.  Sumner,  215,  cited  2  Philh'ps  on  Ins.  317.   fh^th?ra^ 

f,  J.  in  t  Tbe  9arah  Ann,  2    AnU,  189  to  196,  and  notes.  ed  value. 


'•■K  189  to  190,  and  notes. 

in  sooie  of  tbe  states^  in  case  of  a  yalued  policy,  one  half  the  valuation  in  the 
*y.   8eejPB«r,  1111,  and  note. 

vol.il  so 
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Cases  of  innavi« 
gabUityr:  where 
repair  la  im- 
practicable,  or 
would  coat 
more  than  the 
repaired  value, 
— rigiitof  mas- 
ter to  sell 

Qeneral  doc- 
trine of  the 
right  of  the 
master  to  seU 
the  ship,  as 
stated  by 
Parke,  B.,  in 
Hunter  v. 
Parker. 


This  right  only 
here  considered 
so  far  an  it  is 
mixed  up  with 
the  right  to  re- 
cover as  for  a 
total  1< 


Caaet  in  which 
the  right  of  the 
miiter  to  sell 
has  been  ap- 
plied as  a  test 
of  the  right  to 
recover  as  for  a 
total  kMa. 

1089* 

A  ship  stranded 
in  the  St.  Law- 
rence was  sold 
by  the  master 
with  the  advice 
of  surveyors 
and  the  sanc- 
tion of  one  of  the 
putowners, 


the  principal  test  has  been  the  cost  of  repairing  the  ship  ii 
compared  with  her  estimated  worth  to  her  owner  when  le* 
paired ;  in  others,  again,  the  two  considerations  have  beet 
blended  together. 

With  regard  to  the  general  right  to  sell  the  ship,  as  bdwem 
the  master  and  oumer,  the  doctrine  that  now  prevails  in  Eif 
lish  law  has  nowhere  been  stated  with  greater  precisioo  9d 
accuracy,  than  by  Mr.  Baron  Parke  in  the  case  of  Hantflrn 
Parker,  viz. :  "  That  the  master  has,  by  virtue  of  his  autbori^ 
not  merely  those  powers  which  are  necessary  for  the  mngn 
tion  of  the  ship,  and  the  conduct  of  the  adventure  totflfl 
termination,  but  also  a  power,  when  stick  terminaUon  beotm 
hopeless^  and  no  prospect  remains  of  bringing  the  vessdlMi 
to  do  the  best  for  all  concerned,  and  therefore  to  disfMserf 
her  for  their  benefit."  (m)  ^ 

It  will  not,  in  this  place,  be  necessary  to  enter  iotoaod* 
amination  of  the  authorities  which  have  established  this  asv 
undoubted  principle  of  English  law  ;  nor,  indeed,  to  cooitoj 
the  doctrine  itself,  except  in  so  far  as  it  is  mixed  up  with' 
question  of  the  right  to  recover  for  a  total  loss  as  bdwatm^ 
assured  and  the  undenorUers^  of  which,  in  many  of  the 
lowing  cases,  it  is  made  the  principal  test. 

Dismissing,  therefore,  from  our  consideration  the 
authorities,  in  which  the  doctrine  of  the  right  to  sell  in 
case  was  regarded  as  doubtful,  and  passing  at  once  to 
^ia  which  it  was  applied  as  a  test  of  total  loss,  the  fc 
is  one  of  the  first,  and  among  the  most  important,  of 
reported  decisions:  — • 

A  timber-laden  ship,  bound  from  Quebec  to  LondoO|< 
countered,  soon  after  sailing,  such  furious  gales,  and 
consequence,  making  water  so  rapidly  that  the  master, 
only  chance  of  saving  the  lives  of  the  crew,  was  forced  toi 
her  ashore  in  the  St.  Lawrence,  on  the  2l8t  N< 

(m)  7  Mees.  &  Wels.  342 ;  treating  the  445.    Cambridge  v.  Andertoa,  2  iLfc] 

case  of  Reid  v.  Darby,  10  Eaitt,  143,  as  591.    4  D  &  Ryl.  20a    Someir.'^ 

overruled  to  this  extent  by  the  subsequent  4  C.  de  P.  174.  &c. 
cases  of  Robertson  v.  Clarke,  1  Bingh. 


1  See  Abbott,  Shipp.  (6th  Am.  ed.)  7  to  23,  and  in  notes ;  19,  note,  and  casei< 
aimu,  189  to  196,  and  notes  ;  Patapsco  Ins.  Co.  v.  Southgate,  5  Petere,  (S.  C.)li^ 
*  See  The  Schooner  Tilton,  5  Mason,  476. 
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10:  she  took  the  ground  outside  a  reef  of  rocks  at  the  en-  CMetofinuvi. 
Dce,  of  Kamouraska  bay,  in  the  full  tide-way  of  the  river,  repair  uioL 
as  to  be  exposed  to  the  whole  force  of  the  drift  ice,  which  SJ^woaS * 
HI  already  beginning  to  float  down  in  large  masses.     The  JJ^^'^^drvri* 
ttter  went  up  to  Quebec  and  procured  two  surveys  to  be  —right of  im»- 

ide,  the  result  of  which  was  that  the  surveyors  advised  him r^ 

•ell  her  as  soon  as  possible,  being  of  opinion  that,  where  reasonable  pro- 
B  lay,  she  was  in  imminent  danger  of  being  carried  away  tricatmg  ha' 
d  destroyed  by  the  ice :  accordingly,  under  the  direction  of  hdd,iw  tS**' 
W  Sfient  for  the  owners  at  Quebec,  who  was  also  himself  Court  of  Com- 

^Z  num.  Plettt,  a 

0  of  the  part-owners,  and  who  attended  the  sale,  the  mas-  total  loasoa 
*  sold  the  ship  as  she  lay,  together  with  her  rigging,  stores,  abalndoDmeiit, 
il  cargo,  for  about  2060/.     Contrary  to  all  reasonable  ex-  ih?p^*^ 
BlatioD,  the  ship  survived  the  winter  of  1810,  and  having  ^*{^  «^  ^ 
tht  course  of  the  next  spring,  been  got  off  by  the  purchaser  cbaaer,  and 
peat  expense,  and  floated  up  to  Quebec,  she  was  repaired  a  cargo. 


at  a  cost  of  about  630/. ;  and  that  same  season  performed  exc1l*>52^ 
Vijfage  to  England,  bringing  over  a  full  cargo  and  earning  3^<£;^  n^. 
I  fieight.     The  plaintiff  in  the  action,  who  had  insured  her  8  Taunt  iss.' 
iBhl  and  cargo,  and  had  received  information  at  one  and 
■ame  time  of  the  casualty  and  the  sale,  claimed  a  total 
^  €m  thefreifflUj  without  having  given  any  notice  of  aban- 


Phe  jury  at  the  trial,  found  that  the  master  had  acted 
i^ghont  the  whole  transaction  fairly  and  bond  Jide^  and 
1^  the  sale  was  honestly,  fairly  and  properly  conducted, 
k  a  view  to  the  beneflt  of  all  concerned.^ 

'*  motion  for  a  new  trial,  two  questions  were  made  before  2e  cwm.** 
of  Common  Pleas ;   1.  Whether,  under  the  circum- 
the  master  had  the  right  to  sell  the  ship  and  cargo ; 
Whether  there  ought  to  have  been  an  abandonment  of  the       *  1090 

The  judgment  of  the  court  on  the  latter  point  has 
eoDsidered  elsewhere :  as  to  the  first  point  they  held 
Ibe  master  was  justified  in  selling,  on  the  ground  of 
essity,  and,  that  being  so,  that  the  loss  was  total,  (n) 
this  point.  Chief  J.  Dallas  said,  ''  Here  it  is  said  that 
kJosi  arose  out  of  the  act  of  the  owner  in  selling,  and  that 

<»)  Idle  V.  Royal  Excb.  Aaa.  3  Moore,  115.    8  Tauot  755. 

1^ 

1  SeeGofdoo  9.  Mam.  P.  &  M.  Ina.  Ca  2Pick.  240. 
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CtMsofmoftvi-  ihe  sale  was  not  induced  by  any  peril  of  the 
KpftirMim.       distinction  seems  to  me  to  be  a  fallacy:  ihestaU 
dISldtJwt "    which  led  to  ilie  salSy  was  induced  by  the  perils  of  t 
S^^i^Jlu*     ^^^  incurred  damage  in  the  course  of  her  voyage, 
—right  of  inaa-  i\  ncccssary  to  run  her  on  shore,  and  she  was  stra 
'■ lime ;  there  was  no  reason  for  supposing  she  wottl 

got  off  the  rocksy  buty  on  the  contrary y  every  probm 

going  to  destruction,  (o) 
The  Court  of         It  Certainly  seems,  that  in  this  case,  there  exist 
SSught^t*hir'^     urgent  necessity  as  would  now  be  held  to  justify 
Deceiteity  ofthe  constitute  a  Constructive  total  loss  :  when,  howei 

■ale  not  to  be  '  ^ 

inferred  from     up  ou  a  special  vcrdict  before  the  court  of  Kin 

tlie  facts.  ,  ,  ,  •    .  i  • 

that  court  expressed  a  clear  opmion  that  the  nee 

sale  could  not  be  inferred  from  the  facts  stated,  ai 

not  specifically  found,  they  awarded  a  venire  de  i 

purpose  of  trying  whether  such  necessity  existed. 

Ship  sold  by  In  the  same  year  in  which  this  case   was  d 

l^u'^"iir^'    following    came    before    Lord    Tenterden  (thci 

esUinated  cost     Abbot)  at  Nisi  Prius  :    a  ship  had  been  driven  oi 

or  repair*  '  • 

would  have  ex-  a  monsoou  from  Madras  roads,  and  afterwards  b 
paired  value:  Cuddalorc,  in  SO  shattered  a  condition,  that  she 
of  shi'pl'thou*^  proceed  further  without  the  most  imminent  risk 
•he  was  after-    q{  tjjg  crew,  nor  be  repaired  where  she  was  excel 

wards  repairexl  ... 

by  the  pur-        which  it  was  estimated,  on  survey,  would  exceed 

made  a  voyage,  of  the  insurance  :  the  captain,  on  this,  sold  her  on 

Camiihell^       *the  Underwriters :  the  ship  having  been  repaired  al 

2  Stark.  571.      ji^  ^^e  coursc  of  two  mouths,  (it  is  not  stated  a 

^^^^         pense,)  at  the  end  of  that  time  carried  on  a  cargo 

The  assured  on  ship  claimed  a  total  loss,  and  a  ^ 

found  for  him  for  the  full  amount  under  the  ( 

Lord  Tenterden.  (^) 

The  same  cir-         Five  years  later  the  following  case  came  befori 

cumstance  held  "^  ^-rr 

to  make  out  an  of  Common  Pleas  while  Lord  Ginord  presided  tlu 

urgent  neccau^i- 
ty  for  the  i^ale, 

"teL^StTllL-  («)  3  Moore,  151.  doubtful.     See  the  fefloi 

the  ship,  in  this  {p)  3  Brod.  &  Bingh.  151,  note  (a),  that  of  Hunter  v.  Park 

case,  was  after-  Tlie  case,  having  been  settled,  never  came  Wels.  322. 

wards  got  off  ^,f^  j^^  j,.jg|  ^  second  time :  whether  the  ( j)  Robertson  9.  Caw 

enaser  but  ^^^^  would  not  now  be  held  to  show  a  571.    No  notice  of  aband 

found  irrepara-  necessity  for  sale  may  be  regarded  as  to  have  been  givea. 
ble  and  broken 

up. 

Robertson  v. 

Pfcf*^®'    -n«  »  See  per  Pfcrker,  Ch.  J.,  in  Gordon  p.  Mass.  F.  <fc  M.  Int.  Co.  8  P 

o  Moore,  022. 

lBiiurh.445. 
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ird  bound  from  Mauritius  to  England,  on  making  CaMsofimuiTi. 
Ugoa  Bay,  (Cape  of  Good  Hope,)  met  with  very  bad  repair  wim- 
,  which  increased  to  a  gale,  that  continued  incessantly  JUSuWotS  * 
irrived  off  Symond's  Bay,  on  nearing  which  place  the  ^^^^^^ 
by   firing  distress   guns,  got  assistance   from   the  —right of  obm- 

(its,  who,  with  much  difficulty,  brought  the  ship  into  ■ 

Ibe  was  immediately  surveyed  ;  but  the  extent  of  her 
could  not  be  ascertained,  as  she  had  a  full  cargo  on 
she  was,  therefore,  unloaded  and  surveyed  a  second 
ICD  the  surveyors,  among  whom  was  a  Lloyd's  agent, 
e  captain's  applying  for  advice,  recommended  she 
le  sold,  as  the  expense  of  repairing  her  would  much 
sr  original  value.  The  captain,  acting  on  this  advice, 
g  ignorant  of  the  insurance  effected  on  her,  sold  the  ship 
damaged  part  of  the  cargo  for  1100/.  (the  ship  had 
lued  at  8000/.  and  the  freight  at  4000/.  in  the  re- 
policies  : )  no  estimate  of  the  expense  of  repairing  was 
eoidence  ;  but  it  appeared  that  the  purchasers  of  the 
Iter  a  month  had  elapsed,  succeeded  in  bringing  her 
I  Table  Bay,  where  she  might  have  been  fully  re- 
bmij  finding  her  so  damaged  as  to  make  that  course 
ibkj  they  had  broken  her  up  instead  of  repairing : 
lese  circumstances,  the  plaintiff,  who  had  effected  two 
on  ship  and  freight,  claimed  a  total  loss ;  and  the 
Ad  him  entitled  to  recover  on  the  former  policy  to 
amount,  on  the  ground  that  an  urgent  necessity  had 
ide  out  for  the  sale,  (r) 

I  Gifford  rested  his  judgment  on  the  grounds  that  the      *1092 
bond  fide  ;  that  it  was  clearly  for  the  benefit  of  all 
m),  and  that  there  was  an  urgent  necessity  for  its 
sorted  to.  (s) 
>,  insured  from  the  Cape  of  Good  Hope  to  London,  sup  drnren 

11'   a»bore,  so  that, 

kiog  in  her  cargo  in  Table  Bay,  was  driven  ashore  in  the  opiaioa 
nendous  storm,  which  left  her  high  and  dry  on  the  ahe^oafJnocbe 
ibove  the  level  of  high- water  mark,  where  she  lay  Siy^at^iSi^ 
d  eight  feet  deep  in  sand,  and  very  much  strained  2^"*^^^ 
laged.     Surveys  were  made,  and  the  result  being,  fiabiv  told  and 
the  opinion  of  experienced  persons,  the  ship  either  though  •& 


9.  Clarke,  1  Bingh.  445.  on  a  separate  ground :  there  was  do  notice 

B,    On  the  fireight  policy  a  of  abaDdonment. 

t0radnoethe  damagea  («)  See  1  Bingh.  490. 
SO* 
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Cafmofinnavi- 
g«bility:  where 
repair  i»  iin> 
practicaUe,  or 

would   COKt 

more  than  the 
repiUred  value, 
—  right  of  maa- 
toaell. 

aAerwarda  got 
ofl',  and,  being 
repaired,  made 
«everul  voy- 
ara. 

Mount  9.  Hor- 
riaon,  4  Bingb. 
388;  lM.di 
P.  14. 


The  sale  of  ship 
will  not  be  ium 
tified,  nur  the 
loaa  constmc- 
tively  total,  un- 
leas  at  the  time 
of  sale,  that 
measure,  in  the 
prudent  exer> 
cise  of  the  bei*t 
and  soundest 
judgment  that 
oould  then  be 
formed,  appeal^ 
ed  most  benefi- 
cial to  all  par- 
ties. 

1093  • 


Tbeezoeasof 
the  cost  of  re- 
pairs above  the 
repaired  value 
must  be  no 


cast 


measuring 


could  7iot  be  got  off  at  all,  or  if  so,  only  at  a  ruinous  erpam^ 
the  captain  sold  her  as  she  lay  about  ten  days  after  the 
stranding :  ^  the  purchaser,  in  about  three  months,  after  several 
unsuccessful  attempts,  succeeded  in  getting  her  off,  and, 
having  been  repaired,  (at  what  expense  is  not  stated,)  sb 
afterwards  made  several  voyages  to  England :  Mr.  J.  Fak 
throught  the  propriety  of  the  sale  in  this  case  so  clear,  tlMt 
he  did  not  press  it  on  the  jury,  and  they  without  besitadoi 
found  for  the  plaintiff  (who  claimed  a  total  loss  on  freigbli) 
on  the  ground  that  the  master  was  justified  in  selling.  (/) 

§  3S7.  The  above  cases  sufficiently  show,  that,  if  there  ■ 
either  no  reasonable  chance  of  restoring  the  ship  at  all,  oronlf 
at  a  cost  exceeding  her  value  when  repaired,  the  master  mif 
sell,  and  the  assured  recover  as  for  a  total  loss. 

It  must,  however,  carefully  be  borne  in  mind,  that  tki 
sale  will  not  be  justified,  nor  the  loss  constructively  toli|r 
unless  the  facts  are  such  at  the  time  of  the  sale,  as  to  oeti 
it  clear  beyond  all  reasonable  doubt,  either  that  the  ship  at' 
never  be  extricated  at  all,  or  only  at  a  cost  greater  than 
repaired  value :    if  this  be   not  so,  mere  bona  fides  in 
master  or  owner  who  sells  will  not  justify  the  sale,  dot 
out  the  assured  in  his  claim  for  a  total  loss :  ^  the  circumsi 
will  not  amount  to  a  constructive  total  loss,  unless,  at 
*time  of  the  sale,  that  measure^  in  the  prudent  exercise  cf 
best  and  soundest  judgment  that  could  then  be  formed, 
most  beneficial  to  all  parties. 

Thus,  with  regard  to  the  estimated  cost  of  repairs,  Chief 
Tindal  told  the  jury  in  Somes  v.  Sugrue,  ''  that  it  roiut 

(t)  Mount  r.  Harrison,  4  Bingh.  388.  1  Moore  &.  P.  14. 


*  A  report  of  surv'eyors,  that  the  ship  is  not  worth  repairing  in  cooseciuace  ^\ 
damage  done  her,  is  not  conclusive  as  to  the  fact    Gordon  v.  Mass.  Fire  sad. 
Ins.  Co.  2  Pick.  249.    But  in  this  case,  p.  264,  Mr.  Chief  Justice  Parker  said;-' 
they  acted  fairly,  and  the  captain  acted  fairly,  his  acts  in  conformity  with  tb(Jr< 
ion  will  be  justified,  unless  it  shall  be  made  to  appear  by  those  who  cootertA*! 
that  the  facts  on  which  they  founded  their  opinion  were  untrue,  or  the  ia 
they  drew  from  those  facts  were  incorrect.    And  the  burden  of  proof  should  be  i 
those  who  would  impeach  these  proceedings."     See  Peiroe  v.  Ocean  bL 
18  Pick.  83 ;  The  Ship  Fortitude,  3  Sumner,  228.  "^ 

*  Unless  the  circumstances  are  such  as  to  give  a  right  of  abandonment,  tbe 
cannot,  by  a  nale  of  the  ship,  under  the  notion  that  the  sale  is  necessary  or  ( 
give  a  right  to  the  assured  to  abandoo.    Orrok  v.  Commonwealth  Ina^  Ca31  i 


1 
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mere  measuring  cast,  not  a  matter  of  doubt  and  un-  Cases  of  innaw- 
nty  whether  the   expense  would  or  would  not  have  repair  a' im- 
ded  the  value,  but  it  must  be  so .  preponderating  an  wouid^SoBt*  ** 
»  of  expense,  that  no  reasonable  man  could  hesitate  as  ^^  ^^l"**  ?» 

•  -  repaired  value, 

propriety  of  selling:  under  the  circumstances  instead  of  —right of  ma«- 

•        »f  /    V  tertosclL 

uig."  (u)  . 

again,  with  regard  to  the  probability  o(  ever  extricating  Nor  can  the 
ip  ai  ally  the  sale  will  not  be  justified  if  the  master  has  tbe^saie'^^tho^ 
d  a  hasty  judgment,  or  resorted  to  that  measure  with-  hauSwhSfS" 
iving  previously  exhausted  all  the  means  in  his  power  '"cans  in  hii 
e  recovery  of  the  ship:  where,  by  means  within  his  recoveiy  of  the 
r,  she  can  be  so  treated  as  to  retain  the  character  of  a  "  *^'    ' 
be  cannot,  by  selling  her,  even  bon&fidey  convert  the 
ge  into  a  total  lose  :  but  the  underwriters  are  entitled  to 
Aosse  means  used  an  their  account. 
e  following  cases  illustrate  these  positions  :  — 
e  ship  Triton,  on  the  11th  October,  1828,  having  struck  Ship  partialis 

anchor  in  Buenos  Ayres  (inner)  roads,  filled  rapidly,  by"owMr,  with- 
he  next  morning  sunk,  so  as  to  be  completely  under  exlnion  forS 

at  high  tide,  but  only  partly  so  at  ebb :  in  the  course  recovenr,  be- 

^     ,       '  .      X     1  11  cause  the  cort 

^  same  day,  the  captain  (who  was  owner  as  well  as  of  weighing  up 
r,  and  also  plaintiff  in  the  action)  had  the  ship  surveyed  Her  il^uidpro- 
f  water  by  some  ships'  captains  and  a  Lloyd's  agent,  herreMiS^ 
recommended  she  should  be  sold,  as  the  expense  of  value:  held  not 

^  a  justifiable 

{  her  would  probably  be  more  than  she  was  worth,  and  sale,  and  con- 

bintilT  accordingly  next  day  sold  her,  for  about  270/.  ftL^aruL"**' 

days  after  this,  the  wind,  which  had  been  previously  i^t!^'&  rJSS 

west,  shifted  to  the  north,  —  a  circumstance,  as  is  well  ^• 

I  •to  all  sea-faring  men  in  those  parts,  lowers  the  level      ♦  1094 

;  wafer  in  Buenos  Ayres  roads  (v)  ;    the  purchaser, 

advantage  of  this,  contrived  to  get  the  ship  afioat,  and 

irds  repaircfd  her  at  an  expense  of  about  1300/.,  so  as 

il  for  the  Brazilian  coasting  trade,  but  not  so  as  to  have 

t  for  carrying  on  to  England  a  cargo  of  hides  which 

intiff  bad  contracted  for  at  the  time  of  the  loss :  the 

;.  9l  p.  2S3.    On  the  facts  of  nan  v.  Meaburn,  1  Bingh.  243.    8  Moore, 

le  jury  Anind  for  the  defendant ;  127. 

■ft  granted  a  new  trial,  on  the  (p)  The  south-west  wind,  from  its  sweep- 
it  llie  Terdict  was  against  the  ing  over  the  Pampas,  is  called  the  Pam- 
See  also  in  UliistratiaD  of  the  pera :  there  is  an  interesting  account  of 
tbe  text,  Bforris  v.  Robinson,  its  effect  on  the  water  level,  in  Robertson's 
laS.  d  Dowl.  de  Ryl.  35.   Can-  History  of  Dr.  Franoia. 
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Casetof  innavi- 
gabilit)r:  where 
repair  is  un- 
pncticable,  or 
would  coat 
more  than  the 
repaired  vaiue, 
—  right  of  maa- 
ter  toaell. 


Su 


•Suiniiuiiff 
of  LofdTi 


up 
en- 


The  impoesibili- 
ty  of  being  able 
to  raiae  the  ship 
at  all  waa  de- 
cided on  too 


The  ahip  need 
not  be  so  re- 
paired aa  to  be 
able  totarrwon 
ktr  original  ear- 
^o,  but  only  so 
aa  to  be  able  to 
keq>the  aea. 
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worth  of  the  vessel  before  the  accident  was  about  25002.  (at 
which  sum  she  was  also  valued  ia  the  policy) :  what  her  valoe 
was  after  the  repairs  is  not  clearly  stated. 

On  this  Slate  of  facts,  the  plaintiff,  who  had  effected  a  time 
pohcy  on  the  ship,  claimed  to  recover  as  for  a  total  loss:  hi 
right  to  do  so,  Lord  Tenterden  told  the  jury,  "  depended d 
the  question,  whether,  at  the  time  of  the  sale,  that  measure, k 
the  sound  exercise  of  the  best  judgment,  appeared  mostbe» 
ficial  for  all  parties ; "  — '^  now  the  correctness  of  this  yiif 
ment,"  said  his  lordship,  '*  will  depend  on  two  circumstaiMi: 

1.  The  probabiUiy  of  being  able  to  raise  the  vessel  ai  all;  vi 

2.  The  power  of  repairing  her  when  so  raised  ai  apvzwk 
dering  it  worth  while  to  do  so." 

''  With  respect  to  the  first  of  these  questions,  the  flk 
certainly  took  place  very  soon.  There  seems  to  have  beoii 
great  change  in  the  level  of  the  water  after  it, —  more,  peihfl 
than  could  have  been  anticipated  at  all,  or,  at  all  eyeot^iii 
soon.  But  it  was  known  that  the  height  of  the  water  djij 
vary  greatly  with  the  variation  of  the  winds ;  andliluMki 
on  the  day  of  the  survey,  when  it  was  determined  to  tA^i 
vessel^  it  must  have  appeared  uncertain  whether  she  mgU9\ 
might  not  be  raised.^^ 

With  regard  to  the  second  point,  his  lordship,  after 
generally  the  evidence  as  to  the  expense,  adverted  to 
point  .made  by  the  plaintiff's  counsel, —  viz.,  that, 
these  expenses,  she  was  still  unfit  to  sail  to  England 
cargo  of  hides,  such  as  the  plaintiff  had  contracted  fcNr: 
this,  his  lordship  said,  ''  I  do  not  think  that  circumslanoei 
*cient  to  justify  the  sale  :    the  underwriters  do  not 
thai  the  ship  shall  be  able  to  carry  this  or  thai  cargo*  f  I 
ship  could  have  come  to  England  in  ballast  {certainly  vrit^i 
cargo)  so  thai  on  her  arrival  she  would  have  been 
money  expended  on  her,  I  think  she  ought  to  have  been 
for  the  purpose.     The  loss  of  the  voyage  will  not,  in  i»y< 
malee  a  constructive  total  loss  of  the  shipJ^     The  jury>' 
the  whole  facts,  found  a  general  verdict  for  the  undi 
which  the  court,   on  motion   for  a   new  trial,  TtivaA\ 
disturb,  {w) 


{w)  Doyle  v.  Dallas,  1  Mood.  &  Rob.  48.    In  this  caae  there  was  no 
notice  of  abandonment 
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be  following  case  is  to  the  same  effect,  or  even  stronger:  CaMsofiimavi- 

sbip,  in  the  course  of  her  voyage,  was  driven  by  a  cur-  Sepailr » inL 

upon  the  Thistle  Rocky  twenty-eight  miles  from  Gotten'  SJSuld  mIS  * 

r*.     The   rock  penetrated  the  bottom  of  the  ship,  and  more^anih* 

*  repaired  valno^ 

e  very  large  holes,  so  that  the  crew  were  obliged  to  —ngbtof  mat- 
D  her,  for  the  preservation  of  their  lives.     The  captain  ^^ — / 
ulted  at   Gottenburgh   with   several   persons,   amongst  fair  chance*  by 
m  was  a  Lloyd's  agent,  who  were  all  of  opinion  that  the  wUhin^hiri 


was  a  complete  wreck,  and  that  the  best  course  was,  for  **•'**  '^*^**»  ?^ 

^  'so  treating  the 

captain  to  sell  her  as  she  lay.     Accordingly,  on  the  4th  ^'^ip  as  to  ns 

)ber  (six  days  after  the  casualty)  she  was  sold  for  a  small  character  of  a 

.    Before  the  sale,  however,  the  ship,  on  the  2nd  October,  ^i"  Ee^^iiSi] 

floated  from  the  Thistle  Rock,  and  got  aground  between  {ifeT^tiSr*^* 

rocks  on  the  island  of  Torno.     From  this  situation  the  Gardner  v.  M- 

e,  with  about  twenty  men,  and  an  anchor  and'cable,  had,  &Rok  ii6. 

Ike  day  before  the  sale,  tried  to  get  her  off  for  six  hours, 

without  success.     The  purchaser  of  the  ship  got  her  off 

ite  days,  and  in  four  more  brought  her  to  Gottenburgh 

•  nnall  expense.     He  afterward  completely  repaired  her 

•bout  750/. :  after  the  repair  she  was  worth  1200/.     Upon  summing  ap  of 

le  facts  being  proved,  Mr.  J.  Bayley  told  the  jury,  that  ^^'^'  i»ytoy. 

the  captain,  by  means  within  his  reach,  could  have  made 

lir  experiment  to  save  the  ship,  with  a  fair  hope  of  restor- 

her  to  the  character  of  a  shipj  he  was  bound  to  have  *em-      ♦  1096 

fed  those  means  on   account   of  the  underwriters,  and 

Id  not,  by  selling,  turn  it  into  a  total  loss :  "   the  jury 

id  for  the  underwriters,  and  the  court  subsequently  re- 

d  to  set  aside  the  verdict,  {x) 

he  following  case  was  decided  on  the  same  principle  :   a  Tt^jurvmoat 

er  having  come  to  Deal  with  a  cargo  of  coals  was,  as  is  oni^tifat  the 

i  there,  run  upon  the  beach  for  the  purpose  of  discharging  -J^"^  *4w3d 

sargo  (technically  beached) :  while  there  for  that  purpose  ^-jye  ^^  the 

rind  veered  round,  and,  rough  weather  coming  on,  an  that  they  would 

ipt  was  made  to  haul  off  and  float  her  :  this  failed,  and  demiy^in  lo^*"^ 

hjp  was  drifted  broadside  on  to  the  beach,  and  sustained  £^'^^\t  j,^ 

och  damage  that  the  master  called  a  survey :   the  sur-  PS?f^^* 

m  recommended  a  sale,^  for  the  benefit  of  all  parties,  as 

lafdoer  v.  Salvador,  1  Mood.  &  Rob.  116.    There  was  no  notice  of  aban- 
c  in  tlila 


>  See  antCf  1092,  in  note. 
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ofinnayi-  there  would  be  great  expense,  uaeertainty,  and  risk  in  getting 
repair  is  im-  her  off,  and  the  probable  cost  of  repairs  might  exceed  ber 
^J!|^^y^'^  value :  the  master  accordingly  sold  her  as  she  lay  for  IdSL; 
raMMvaiuL  ^^^  purchaser  got  her  off  for  about  50/.,  and  repaired  her foi 
— rightof  DIM-  300/.  more,  after  which  she  made  several  voyages :  her  walk 

' when  repaired  is  not  stated  :  she  was  valued  in  the  policjil 

700/. 

Upon  these  facts  Mr.  Baron  Gurney  told  the  jury,  tb^ 
'^  they  would  have  to  consider  whether  the  owners  of  lb 
ship,  as  prudent  men,  exercising  a  sound  judgment,  wcmU^ 
if  they  were  uninsured,  have  sold  the  vessel,  or  whether  tkif 
would  have  employed  persons  to  try  to  get  her  off,  and,  I 
successful,  have  repaired  the  vessel  themselves,  it  being  oec* 
sary  for  the  plaintiffs,  in  order  to  recover  as  for  a  total  lo^ 
to  satisfy  the  jury,  both  thai,  if  uninsured^  they  %o<nMkm 
acted  as  they  had  done,  and  also  that  they  had  acted  pruUil 
in  so  doing.^^     The  jury  found  the  loss  not  total.  (yY 


The  rabsequent 
reooveiy  and 
repair  <Nf  the 
•hip  Iff  the  pur- 
chaaer,  even  at 
a  trifling  coat, 
wili  not  defeat 
the  right  of  the 
aMiired  tore- 
oovwaa  for  a 
total  loaa,  where 
the  facts  were 
such  aa  to  Ju»> 
tify  the  notice  of 
abandonment, 
when  given. 
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§  388.  In  most  of  these  cases  it  will  be  observed,  that  Mij^ 
ship,  after  the  sale  and  abandonment,  was  ultimately  got < 
by  the  purchaser,  and  so  restored  by  him  as  to  be 
navigable  as  a  ship  again  :  of  course,  if  this  were  dooewi^j 
^comparatively  little  difficulty,  and  at  a  cost  far  less  thai  I 
repaired  value,  it  would  be  one  amongst  other  circi 
to  show  the  jury  that  the  sale  was  not  justified  by  d( 
and  that  the  assured  consequently  could  not  recover  as 
total  loss :  but,  generally  speaking,  it  may  be  laid  dowa 
the  result  of  the  cases,  that  the  jury,  in  considering  wl 
the  sale  was  justified,  must  look  mainly  (if  not  exclusii 
to  the  state  of  the  circumstances  at  the  time  of  sale.   "' 
question  is  not,  whether,  by  possibility^  if  a  different 
had  been  pursued  by  the  master,  the  ship  might  not 
tually  have   been   saved,  but  whether,  exercising  tbs' 
discretion  he  could  on  the  subject  matter,  he  was  not 
tified  in  selling,  without  entering  into  a  nice  and  minoli' 
culation."  (z) 

(y)  Domett  v.  Young,  1  Carr.  &  Manh.       («)  Per  Abbott,  C.  J.  in 
4fi5.  Camithers,  2  Stark.  572, 


I  See  atd$i  189,  in  note. 
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rbe  same  doctrine  has  been  held  in  the  United  States,  and  CamofkuMvi- 
tii»  stated  with  admirable  clearness  by  Mr.  J.  Story  :  <<  In  repair  uim. 
ease  of  a  sale  of  ship  and  cargo  by  the  master,  which  can  ?JI!3doo5  * 
f  be  justified  by  urgent  necessity,  if  such  ^necessity  does  ajh  ™^2,^lJJ£l 
tmity  exist  at  the  time  and  on  the  spot,  I  conceive  that  —  rigbtof 
master  will  be  justified,  although  subsequent  events  may  '- 


m  that  a  different  course  might  have  been  attended  with 
oeis."  (a) » 

k  further  appears  from  the  authorities  that,  as  between  the  if  the  sale 
wnd  and  the  underwriter^  if  the  sale  were  otherwise  justi-  fi^STTmalMi 
ik,  it  makes  no  difference  whether  it  were  conducted  by  {JJ* ,J  ^'^^^^L'* 
I  master  alone,  where  the  assured  has  no  agent,  or  by  the  recoverfor a 
■ter,  with  the  sanction  and  attendance  of  one  of  the  part-  whether  it  wai 
vert  who  is  agent  for  the  rest  (6)  ,2  or  even  by  the  assured  ©r  owner"***' 
Mdf,  who  is  both  master  and  owner,  and  also  plaintiff,  in  ^^£^^ 
%  actioD  (c)^i  ''  On  the  broad  ground,"  says  Chief  J.  Dallas, 
fa  power  to  act  on  a  sudden  emergency,  to  save  as  much 

•  could  be  saved  from  impending  ruin,  whether  it  be  the      *1098 
ma  or  captain,  will  make  no  difference,  if  the  circumstan- 

•  jQ^tified  the  selling,  and  the  sale  was  honestly  and  fairly 
iriwted."  (d) « 

%  JW  Story,  J.  in  t  The  Ship  Forti-  {b)   As  in  Idle  v.  Royal  Exch.  An. 

t  •  Siianer,  228,  cited  2  Phillips  on  Comp.  3  Moore,  115.    8  Taunt.  7d5. 

i^4l    See  also  to  the  same  effect  the  («)  As  in  Green  v.  Royal  Exch.  Ass. 

bof  Ch.  J.  Kent  in  t  Fontaine  9.  Comp.  1  Marsh.  Rep.  447.    6  Taunt  68; 

Comp.  11  John.  Rep.  cited  and  in  Doyle  9.  Dallas,  1  Mood.  6c  Rob. 

DB  Ins.  271.  311.  48. 

(1/)  Per  Dallas,  C.  J.  3  Moore,  148. 


fcet  tbat  the  vessel  is  got  off,  delivered  of  her  peril,  and  repaired  by  the 
a  sale,  is  certainly  a  strong  circumstance  against  the  necessity  of  the 
IjpkM  jl  ii  by  no  means  decisive ;  for  cases  of  this  sort  are  not  to  be  judged  of  by 
Km.    a  ygsspl  may  be  apparently  in  a  desperate  situation,  and  yet,  by  some 
or  tmexpected  concurrence  of  fortunate  circumstances,  she  may  be 

^ ,      I.  The  Brig  Sarah  Ann,  2  Sumner,  215, 216 ;  FonUine  9.  Phcsnix 

NlU  JolHi.  205.    See  also  Hall  9.  Franklin  Ins.  Co.  9  Pick.  466;  Peele  v. 
Kaii  !■>•   Oo.   3  Mason,  27;   Wood   9.  Lmcoln  and   Kennebec  Ins.  Co. 

»  flUt  9.  Fnmkiin  Ins.  Co.  9  Pick.  466,  cited  anu,  1086,  in  note. 
9.  Ocean  Ins.  Co.  18  Pick.  83,  cited  anU^  1066,  in  note. 
I  sale  of  the  ship  by  the  master,  on  account  of  damage,  she  is  purchased 
or  by  the  owners,  and  repaired,  the  assured  have  not  the  right  of  aban- 
fel.  HjJI  «.  Franklin  Ins.  Co.  9  Pick.  466  ;  Church  9.  Marine  Ins.  Co. 
%y  341.  Bat  see  Maryland  4t  Phoenix  Ins.  Co.  9.  fiathurst,  5  Gill  dc  John. 
^«odw«d,  J.,  in  Robinson  v.  United  Ins.  Co.  1  John.  611 ;  Kent,  Ch.  J.,  in 
s.  Ifnrioe  Ins.  Co.  7  John.  426 ;  Ogden  v.  Fire  Ins.  Co.  10  John.  ISO. 
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Cases  of  inDavi- 
gability:  where 
repair  would 
cost  more  than 
the  repaired 
vaJue, — cost  of 
repairs  how  es- 
timated. 

Though  no 
sale  may  have 
interveued,  the 
assured  may 
give  notice  of 
ahandoumeat, 
and  recover  as 
for  a  total  loos, 
wherever  the 
estimated  cost 
of  repairs 
would  have  ex- 
ceeded the  re- 
paired value. 

Present  rule  of 
English  law. 


Questions  as  to 
the  true  con- 
struction of  this 
rule 
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FirM,   Of  what 
kind  are  the 
rtpairt  alluded 
to  in  the  rule  { 
they  need  not 
be  such  as  are 
requisite  to 
enable  the  ship 
to  carry  on  her 
caigo,  but  only 
to  keep  the  sea 
for  the  voyage. 
Reid  9.  Darby, 
10  East,  143. 


§  389.  In  all  the  cases  hitherto  considered,  a  sale,  whether 
by  the  master  or  by  the  owner,  who  is  also  plaintiff  in  the  ac- 
tion, had,  in  fact,  taken  place  before  notice  of  abandonment, 
and  claim  to  recover  as  for  a  total  loss :  it  is,  however,  qiBle 
certain,  that  alth6ugh  no  sale  may  have  intervened,  yet,  if  the 
state  of  the  ship  be  such  as  would  have  justified  a  prudeii 
owner,  if  uninsured,  in  the  exercise  of  a  sound  discretion,  to 
sell  rather  than  to  repair,  from  a  reasonable  certainty  that  lb 
cost  of  repairs  would  exceed  the  repaired  value,  this  is  equBf 
a  constructive  total  loss,  as  though  a  sale  had  actually  takoi 
place  (a),  it  being  always  remembered,  that  it  is  not  the  dl 
itself  which  gives  the  right  to  abandon,  but  the  ship's  bejif 
reduced  to  such  a  state,  as  to  justify  a  sale. 

The  rule  of  law,  in  fact,  is  clearly  settled,  as  staled  If 
Chief  J.  Tindal  in  a  recent  case,  '^  thcU  where  the  damapt^ 
the  ship  is  so  great  from  the  perils  insured  against^  as  thdk 
owner  cannot  put  her  in  a  state  of  repair  necessary  for  ff^ 
suing  the  voyage  insured^  except  at  an  expense  greater  ik$li(^ 
value  of  the  ship^  he  is  not  bound  to  incur  thai  expense^ 
at  liberty  to  abandon,  and  treat  the  loss  as  a  total  lossJ^  (/) 

Several  questions  have  arisen  upon  the  true  constr 
this  rule,  which  may,  perhaps,  be   conveniently 
under  the  three  following  heads :  — 

1.  Of  what  nature  are  the  repairs,  the  cost  of  whidiii 
exceed  the  ship's  value  ?  2.  How  is  the  cost  of  repair to^ 
estimated  ?  3.  What  is  that  value  of  the  ship  with  which 
cost  is  to  be  compared  for  the  purpose  of  ascertaining  wl 
the  loss  is  constructively  total  ? 

*  First,  then,  as  to  the  nature  of  the  repairs  alluded  toil 
rule :  it  is  now  clearly  settled  that  these  repairs  are 
be  such  complete  repairs  as  may  be  necessary  to  enahk 
ship  to  carry  on  the  same  cargo;  but  only  such  as  are 
sary  to  enable  her  to  keep  the  sea,  as  a  ship,  again,  in 
render  her  navigable,  and  capable  of  being  carried  on, 
in  ballast,  or  with  any  kind  of  cargo,  to  her  port  of 
destination :   thus,  in  the  case  of  Reid  v.   Darby,  wl 
appeared  that  the  ship  had  been  sold  abroad,  under  a 


fc=^ 


(«)  Allen  V.  Sugnie,  8  B.  &  Cr.  561.  3 
Mann.  &,  Ryl.  9.  Young  v.  Turing,  2 
M.  &  Gr.  393. 


(/)  Per  Tindal,  C.  J.  ia  <  M 

810. 


1 


nrN ayigabujtt.  — -  008T  of  bepaibs  how  estimated.  1105 

miralty  decree,  upoo  a  report  of  surveyors  certifying  that  CaMsofmMTi- 
le  ship  was  totally  unfit  to  proceed  taith  her  cargo  to  her  repair  would 
t  of  destination  ;  "  and  that  the  expense  of  such  repairs  as  S?i^ired" 
lid  enable  her  to  do  so  would  exceed  her  value  when  ▼a^ucj—poBtof 

repcura  how  e«- 

iired,  Lord  Ellenborough  said,  in  reference  to  this  part  of  timated. 


ij  '*  it  is  not  found  that  the  ship  was  not  navigable, 
only  that  she  was  not  capable  of  being  navigated  home 
k  ker  then  cargo ;"  (g)  the  same  circumstance,  as  we  have  Doyie«.  Dallas, 
lady  seen,  has  been  held  by  Lord  Tenlerden  not  to  justify  ^^ood.&Rob. 

tale,  on   the  ground  that  the   underwriters  indemnify 
J  against  the  loss  of  the  ship,  not  of  the  voyage,  and  the 
I  of  the  voyage,  therefore,  cannot  make  a  constructive 
illoes  of  the  ship,  (h) 
9o  clearly  is  it  established,  indeed,  in  insurance  law,  that  xbompaoa  v, 

the  word  "repairs"  in  the  above  rule  is  meant  such  wdTi^.** 
MBB  as  are  necessary  to  make  the  ship  navigable  for  the 
page,  that  the  Court  of  King's  Bench  refused  to  grant  a 
If  trial,  on  the  ground  that  Lord  Tenterden,  in  leaving  a 
HBof  this  kind  to  the  jury,  had  not  precisely  expressed  to 
■I  (he  necessary  extent  of  the  repairs :  "  a  jury  of  London 
Pehants,"  the  court  said,  "  must  have  understood  them  to 
ODcb  repairs  as  would  put  the  ship  into  condition  for  the 

bocmd/if,  as  to  the  mode  of  estimating  the  cost  of  repairs,      «  HOO 
feioos  questions  have  arisen  both  in  this  country  and  the  Seeondiy.WhMX 
nsd  States.     It  may  be  taken  as  a  settled  rule  in  this  estimating  tbe 
r,  that  the  cost  of  repairs  is   to  be  calculated  with  it^usthToir 
to  all  the  circumstances  attending  the  ship,  at  the  ^feiJ^ie^^aii 
i«  and  time  of  the  casualty ;  t.  e.  the  question  is,  what  tbe  circum. 

■^  •'  -  .      stances  attend- 

M  U  have  cost  to  repair  tlie  ship  where  she  lies  ;  ^  and  in  Jng  the  ship  at 

the  time  and 
t  place  of  the 

i  MmH  9.  Darby,  10  East,  143.  (t)  Thompson  v.  Colvin,  LI.  &  Wels.   casualty. 

lbi9l»«.0ikUai,lMood.&Bob.48.    140. 


9.  Flranldin  Ins.  Co.  9  Pick.  466,  it  was  decided  that  the  expense  of  repeir- 
aft  the  place  where  she  \b  injured,  is  not  the  criterion  for  determining 
is  a  oonstmctive  total  loss,  if  there  are  no  reasonable  means  of  making 
■ft  tliaft  place,  and  the  ship  can  be  safely  navigated  to  a  port  where  the 
B  be  made  at  an  expense  of  less  than  fif\y  per  cent,  on  the  value  of  the 
is  asoh  caae  it  is  the  dmy  of  the  master  to  proceed  to  such  port  to  make 
k     Ofiok  9.  Comnwawealth  Ins.  Co.  21  Pick.  456, 466 ;  American  Ins.  Co. 
4  Weodall,  45^  51 ;  S.  C.  7  Cowen,  (S64;  anU^  1066,  in  note.    See  Patap- 
^  Co.  9.  SooU^imte,  9  Peteft,  (S.  C.)  604.     So  where,  by  making  partial 

Un.  31 


1106 


OONSTRUCnVB  TOTAL  LOSS  OF  SHIP. 


Camofinnavi- 
gabOity:  whefe 
repair  woakl 
ooat  mofe  than 
the  repaired 
Taloe, — ooatof 
lepairs  bowea- 
timated. 


Partial  repain 
at  tlie  place  of 
the  casualty 
maybe  adoed 
to  sabeequent 
oompiete  re- 
pairs in  esti- 
mating the  coit 


So  alio  the  ez- 
of  re- 


tbe  ship 
fiom  toe  peril 
preparatofy  to 
repairing,  muat 
be  added  to  the 
ezpeaaeof  the 
rspairs  in  eati- 
matJBg  the  cost. 

1101  ♦ 


forming  this  estimate,  all  the  then  existiiig  circumstances  aie 
to  be  taken  into  consideration :  thus,  where  a  ship  was  soidat 
a  port  where  great  difficulty  existed  in  obtaining  materidi^ 
and  at  a  season  of  the  pear  peculiarly  unfavoreMefor  rqm, 
Lord  Tenter  den  told  the  jury  to  take  both  these  circumstaiM 
into  their  estimation,  in  considering  whether  the  probabkoort 
of  repairs  was  such  as  to  justify  the  sale,  (j) 

So  where  a  Dutch  ship,  stranded  on  the  GroodwioBiMi 
brought  into  the  port  of  London,  would  not  sell  in  Engkd 
for  so  much  as  it  would  cost  to  repair  her  here,  owing  to  It 
being  a  foreign  ship  ;  nor  in  Holland,  for  so  much  as  it  wfloU 
cost  to  repair  her  there,  owing  to  a  usage  of  trade  in  HoIta4 
by  which  stranded  ships  would  not  be  employed  agais  If, 
any  of  the  Dutch  trading  companies ;  it  was  held  by  the  jqi 
in  comparing  the  cost  of  repairs  with  the  ship's  repaired  villi  | 
were  rightly  directed  to  take  all  these  facts  into  their 
eration.  (ft) 

If  a  ship  be  partially  repaired  at  the  place  of  the 
and  afterwards  arrive  at  her  port  of  destination  in  a 
complete  disability,  so  that  tHe  aggregate  of  the  cost  flf  I 
partial  repair  abroad,  added  to  that  of  the  repair  n< 
make  her  a  navigable  ship  again  at  home,  would  exoeeij 
price  for  which  she  would  sell  at  home  after  the 
this  would  seem  to  be  a  case  of  constructive  total  loss.  (9 

Whenever,  in  order  to  render  the  ship  navigable,  it 
*be  necessary,  not  only  to  repair  her,  but  also,  as  a 
atory  step,  to  incur  expense  for  the  purpose  of  getting 
rocks,  or  weighing  her  up,  it  seems  clear  that  the 
expense  of  so  doing  ought  to  be  added  to  the 


(j)  Thompson  v.  Colvio,  LI.  &.  Wels. 
140.  See  also  Read  v.  Bonham,  3  Brod. 
dc  Biogh.  147.  Morris  v.  Robinson,  3  B. 
&  Or.  196.  5  D.  &  Ryl.  35.  Cannan  v. 
Meabum,  1  Bingh.  243.  8  Moore,  127. 
Somes  V.  Sugrue,  4  C.  &  P.  274. 

{Jk)  Young  V.  Turing,  2  M.  &  Gr.  S&3. 
2Soott'sN.  R.  752. 

(0  So  held  in  the  United  States,  where 


the  aggregate  coat  of  botii  i 
half  tJke  vakts.    See  cases  cM' 
h'ps  on  Ins.  282, 283.    <  CcBMrftj 
can  Ins.  Co.  7  Coweo,  Mi 
Ins.  Ca  V.  Center,  4  Weadel,  ^1 
V.  Franklin  Ins.  Co.  9  Piolc.411 
p.  Commonwealth  Ins.  Gd.  Ul 
466.^ 


repairs,  the  vessel  can  be  safely  navigated  to  another  port,  where  hsr 
completed  at  such  a  sum  that  the  whole  expense  wili  not  eieeed  half  ths  ^ 
vessel,  the  insured  has  no  right  to  abandon.  Qrrokv.  Cuuimunpssllh 
Piok.456. 
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the  subsequent  repairs,  in  order  to  ascertain  whether  the  Caioiof  imuivi- 
B  was  a  justifiable  measure,  and  the  loss  constructively  re^l^woaki 

■*•  \^J  tberepairad 

rhe  whole  estimated  expense,  in  fact,  of  so  treating  the  ^"®'"L???  ^ 
p,  as  to  make  her  fit  to  navigate  the  seas  again,  is  that  timated. 
ifsb  a  prudent  owner,  if  uninsured,  would  take  into  his 
iBideration  in  making  up  his  mind  whether  to  sell  or 
Nur;    and  must,  therefore,  be  included  in  '^the  cost  of 
nira,"  as  that  phrase  is  employed  in  the  rule  now  under 


L  question  has  been  raised  in  the  United  States,  whether,  Oae  third  new 

.  ,  ,     ,  ,  -  ,    1       .         .  for  old  li  not  to 

astimaling  the  probable  cost  of  repairs,  a  deduction  is  to  be  deducted  in 
made  of  one-third  new  for  old  :  the  better  opinion  there  totT^np^n. 


to  be — an  opinion  advocated  by  the  high  authority  of 
I.  Justice  Story  (n),  and  adopted  by  the  Supreme  Court 
''-  the  United  States  (o),  that  this  deduction  is  not  to  be 
ide  in  estimating  the  cost  of  repairs :  ^  Mr.  Phillips,  in- 

p^  See  the  previooa  cases,  especially  (n)  In  t  Peele  v.  Merchants'  Ins.  Comp. 

hBle.  HMrriflon,  4  Bingh.  388.    Doyle  3  Mason,  27 ;  and  see  2  Phillips  on  lui. 

Mhib  1  Mood,  dc  Rob.  48.    Oaidner  277. 

Mndor,  ibid.  1 16.    S.  L.  in  the  United  (o)  In  f  Bradlie  v.  Maryland  Ins.  Comp. 

ta.    See  f  Bradl.  v.  Maryland  Ins.  12  Peters  (S.  C.)  Rep.  399.    See  Phillips 

iVL]9FelerB(&C.)Rep.400.    •{  Se-  on  Ins.  guAsuprd, 

1  &  Uailed  States  Ins.  Co.  11  Pick. 

y 


9.  Commonwealth  Ins.  Co.  3  Sunmer,  220,225.    In  this  case,  Mr.  Jn»> 
i ;  ^  "In  calculating  the  half  value,  the  rule  laid  down  by  the  Supreme 

Kite  Uniled  Slates  is,  that  the  vessel,  after  she  has  been  repaired,  must  be  of 
0  vnlue  of  the  costs  of  the  repairs,  without  any  deduction  of  one  third  new 
Kl;  aad  tlmt  the  deduction  of  one  third  new  for  old,  is  not  to  be  made  in  cases  of 
bat  is  solely  applicable  to  cases  of  a  partial  loss,  where  the  owner  has 
aMo  posstsiion  of  the  vessel,  and  has  received  the  benefit  of  the  repairs. 
I  thm  a  rule  somewhat  diflerent  has  been  laid  down  by  the  Supreme  Court 
Deblois  v.  Ocean  Ins.  Co.  16  Pick.  303,  313,  314.  On  the  present 
1 1  §mk  myself  bound  to  follow  the  doctrine  of  the  Supreme  Court  of  the  Uni^ 
kf  whose  judgment,  indeed,  I  am  bound ;  although,  even  as  a  new  ques- 
■o  besitalion  to  say,  that  I  entirely  concur  in  that  judgment."  See  3 
i4M  ed.)  330,  331;  BradUe  v.  Mar>'land  Ins.  Co.  12  Peters,  378;  Peele «. 
Im.  Co.  3  Mason,  27.  On  the  other  hand,  in  Deblois  9.  Ocean  Ins.  Co. 
313|  314,  Mr.  Justice  Putnam,  in  giving  the  opinion  of  the  Supreme 
said ;  —  "  In  regard  to  the  deduction  of  one  third  new  for  old, 
me  thorn  m  Just  as  good  a  reason  to  apply  the  rule  to  the  consideration,  whether 
a  technical  total  kiss,  as  there  is  to  apply  it  to  a  partial  k)ss.  In  the 
il  tes  been  long  settled,  is  uniformly  applied,  and  generally  works  well, 
directiy  under  the  consideration  of  the  court  of  errors,  in  New  Toik, 
th  w.  Bell«  2  Caines  Cas.  ISO,  where  a  majority  of  the  court  of  errors  concurred 
19  trfrf"^***  of  Lansing  C,  that,  to  constitute  a  terhnical  total  k«s  of  a  ship  by 
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Cawsof  ioneyi- 
gubOity:  where 
repair  woald 
cost  more  than 
the  repaired 
vaiae — cost  of 
repaln  bowea* 
ttmated. 
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la  the  expense 
of  toch  repain 
as  the  old  and 
decayed  state 
of  the  ship  may 
have  rendered 
neoessarv  to  be 
exdadea  io 
estimating  the 
cost? 

It  is  fMf,  where 
the  ship  is 
shown  or  ad- 
mitted to  have 
been  seaworthy 
when  she  sail- 
ed,  and  the  ne- 
cessity for  re- 
pairs to  have 
been  caused  by 
the  perils  in- 
sured against. 


deed,  seems  opposed  to  the  rule  thus  established  (/>) :  but, 
on  principle,  it  appears  correct,  and,  in  fact,  to  follow  as  a 
consequence  from  the  test  of  constructive  total  loss,  as  kid 
down  in  our  own  jurisprudence,  viz.  that  the  point  to  be  con* 
sidered  is,  whether  a  prudent  owner,  if  uninsured^  would  seD 
rather  than  repair,  from  a  calculation  that  the  cost  of  repais 
would  exceed  the  repaired  value :  this  clearly  implies  flat 
all  considerations  as  to  the  cost  of  repairs  are  to  be  dim> 
garded,  which  have  reference  to  the  sum  they  would  ooataa 
owner,  if  insured. 

Another  question  has  been  raised,  both  in  the  Uoiled 
^States,  and  recently  in  this  country,  viz.  whether,  in  the  CM 
of  an  old  and  decayed  ship,  the  jury,  in  estimating  the  |if? 
bable  cost  of  repairs,  with  a  view  to  ascertain  whether  thf 
would  exceed  the  repaired  value,  are  to  be  directed  to  excfait 
from  their  estimate  the  cost  of  all  such  repairs  as  thedeeafrf 
state  of  the  ship  may  have  rendered  necessary. 

The  better  opinion  in  the  United  States,  and  the  latr|(ij 
recently  settled  in  this  country  would  seem  to  be,  that,  if 
necessity  of  the  repairs  may  fairly  be  referred  to  the 

{p)  2  PhiUips  on  Ins.  278, 279. 


the  perils  of  the  sea,  she  must  be  injured  to  the  amount  at  least  of  half  her  isfett 
deducting  one  third  new  for  old.    This  is  a  practical  rule,  of  the  utility  of  wU(k 
chants  and  underwriters  may,  perhaps,  be  as  competent  to  decide  as  jodgtsoii 
it  may  not  be  amiss  to  observe,  that  it  has  been  introduced  into  some,  if  not  d^ 
Boston  policies.    Where  a  construction  is  to  be  made,  m  the  abssBSssf 
authority,  we  prefer  that  which  restrains,  rather  than  that  which  enlsifcs  tks 
make  a  technical  total  loss.    We  hope  that  in  this  state  it  will  becuusskted 
that  a  deduction  of  one  third  new  for  old  is  to  be  made  in  regard  to 
losses,  as  it  is  made  in  regard  to  partial  losses. "    See  also  Sewall  v.  U.  & 
11  Pick.  90 ;  Winn  v.  Col.  Ins.  Co.  12  Pick.  279 ;  Orrok  v.  CommoQweskk 

21  Pick.  456 ;   Hall  v.  Ocean  Ins.  Co.  21  Pick.  472 ;  Reynolds  v.  Ooesa 

22  Pick.  191,  198.  It  should  be  observed,  that  in  moat  of  the 
above  cited,  there  was  a  special  clause  in  the  policy,  providing  that  the 
not  be  entitled  to  abandon  for  the  amount  of  damage  merdy,  unless  the 
the  insurers  would  be  liable  to  pay  under  an  adjustment  as  of  a  psrtisl  Iai% 
exceed  half  the  amount  insured.  But  in  Deblois  v.  Ocean  Ins.  Co.  it  dosiMt 
that  any  8ucb  clause  existed  ;  and  the  reasoning  and  cooclusioiis  of  the 
not  based  upon  any  thing  peculiar  in  the  facts  before  them.  The  rale,  si 
Smith  9.  Bell,  above  cited,  appears  to  have  been  adhered  to  in  New  Toric 
Nat.  Ins.  Co.  15  Wendell,  453.  See  Amer.  His.  Co.  v.  Ogden,  20  Wcnddi^ 
SOO ;  Dickey  v.  N.  York  Ins.  Co.  4  Cowefl,  222 ;  Center  v,  Amer.  Ins.  Co.  4 
45.  The  adoption  of  the  above  rule  in  Massachusetts  seems  to  have  siaca 
desire*  to  restrain  abandonments  under  the  American  rule  for  technical  totsi 
Deblois  r.  Ocean  Ins.  Co.  cited  ante,  1087,  in  note. 
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against,  and  the  ship  is  shown  or  admitted  to  have  Cases  of  innavi* 
laworthy  when  she  sailed,  the  jury  need  not  to  be  told  repair  would 
ude  the  expense  of  such  repairs  from  their  estimate,  ^i^^ 
,  but  for  the  casualty  which  caused  the  loss,  the  de-  ^^^^^^ 
parts  of  the  ship  might  have  been  strong  enough  for  timated. 
«ge. 

point  in  our  jurisprudence  seems  to  have  been  first 
but  not  disposed  of,  in  the  case  of  Thompson  v.  Colvin. 
itt  case,  an  old  ship  (which  was,  however,  admitted  to  insacheaseit 
xn  seaworthy  when  she  sailed)  left  Savannah  on  her  SS^y  to  the 
1  for  Liverpool,  but  three  days  afterwards,   owing  ^"gl^**X' 
to  damage  sustained  in  the  Savannah  river,  and  partly  particular  in- 
fy  gales  at  sea,  was  found  so  leaky  that  she  was  from'tbep^ 
i  to  put  back  to  Savannah,  and,  on  survey  there,  was  ^STnotCSlf 
d  unfit  for  service,  and  sold  for  the  benefit  of  all  con-  5®*?  '•PJ^ 

'  for  less  than 

.    The  evidence  as  to  her  state  when  surveyed  was  her  repaired 

value 

lictory ;    but,  on  the  part  of  the  defendants  it  was  Tbompwo  v. 

ted  to  show  that,  although,  owing  to  the  generally  ^eta"*i40  ^ 

d  condition  of  the  ship,  to  have  thoroughly  repaired 

raid  have  cost  more  than  her  value,  yet  the  effect  of 

inage  done  to  her  by  the  perils  of  the  seas  might  have 

epaired,  so  as  to  have  enabled  her  to  complete  her 

Sy  at  a  less  cost.     Lord  Tenterden  having  told  the  jury, 

Uy,  that  the  loss  was  total  if  she  could  not  have  been 

d|  so  as  to  perform  her  voyage,  for  less  than  her  worth 

lepaired,  and  the  jury,  on  the  evidence,  having  found 

phintiff,  a  new  trial  was  moved,  on  the  ground  that, 

mierwriiers  ought  only  to  be  liable  for  what  were  strictly 

beU  of  ike  accident^  it  ought  to  have  been  left  distinctly      *  1103 

jnvy  to  say,  whether  the  particular  injuries  arising  from 

ilf  mnared  against  could  not  have  been  repaired,  so  as 

m  ber  seaworthy  for  the  voyage,  at  a  reasonable  ex- 

wUhoMgh^  from  her  general  state  of  decay^  it  might  not 

m  worth  while  to  put  her  into  complete  repair.    The 

MakiTtg  the  question  as  to  the  repairs  had  been  pro- 

A  to  the  jury,  and  that  they  must  have  understood  it 

ifoicri  the  rule,  (q) 

fenwrked,  in  one  oi  those  notes  which  add  so  much  Remaricsoii 

>  all  the  reports  of  mercantile  cases  in  which  Mr.  ^^ 

(f  )  Thompsoa  «.  Cohrin,  U.  It  Wels.  140. 
81* 
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Cases  of  innavi-  Lloyd  was  concerned,  that  it  is  of  importance  to  make  an 
repair  would  ^  express  distinction  between  the  repairs  necessary^  in  cohM' 
SIf  re^SIed  *"  guence  of  the  general  condition  of  the  vessel^  and  those  which 


^'*^"ho**°^  are  required  to  make  good  a  damage  covered  by  the 

Umated.  It  is  added,  however,  that,  as  in  the  particular  case  then 

was  an  admission  of  seaworthiness,  the  state  of  the  shipil 

the  time  of  survey  must  be  taken  to  have  been  owii^  ei- 

chisively  to  the  perils  insured  against.     This  last  rennik  ii 

corroborated  by  the  following  case :    A  ship,  which  ni 

If  an  old  and     admitted  to  be  seaworthy  by  a  clause  in  the  policy,  in  tk 

admitted  to *^"  course  of  her  homeward  voyage  from  China  to  LondoBOit 

•wwocihy,  the   ^jj^  a  violent  hurricane,  by  which  she  received  so  iiibIi 

jury,  ID  coosid-  '      -^ 

ertog  whether    damage  that  she  was  obliged  to  put  into  the  Maunnit 
pairs  would  ex.  being  there  surveyed,  it  appeared  that,  from  the  dtiBi|l 
ed  vaiue^'needr  caused  by  the  storm,  and  the  old  and  decayed  state  of  tbeilfb, 
excltiide*1*rom     ®^®  ^^^  "^^  worth  repairing :  had  it  not  been  for  the 
thwertimate     however,  the  decayed  state  of  the  ship  would  not  hawp*| 
as  were  made    Vented  her  from  performing  her  voyage  in  safety :  th»  i^j 
?heo!dh2ad  le-   surcd,  who  had  given  due  notice  of  abandonment,  claimill 
ihJ*?hi>  ^  ^    recover  as  for  a  total  loss.     Mr.  J.  Erie,  before  whoB 
Phillips  p.         cause  was  tried,  left  to  the  jury  the  question,  "  whethll 
c.  PI.  *iw.        cost  of  repairing  the  damage  arising  from  the  perib 

agaiiist  would  have  been  greater  than  the  value  of  thu 
when  repaired  ?  "  directing  them,  if  they  thought  io,  tej 
for  the  plaintiff.     The  jury  having  found  for  the  pi 

1104  *     *^^  ^  ^^^^'  '^^^>  ^  "®^  ^''®^  w^  moved  for,  on  the 
that  they  should  have  been  told  that^  in  estimating 
of  repairs,  they  ought  to  exclude  from  their 
such  repairs,  as  were  made  necessary  by  the  decayed 
some  parts  of  the  ship.     The  court,  however,  after 
refused  the  rule,  on  the  ground  that  the  jury  had 
to  consider  the  damage  done  by  the  perils  insured 
the  matter  on  which  their  estimate  should  be  founded:' 
added,  moreover,  that,  on  a  careful  examination  of 
dence,  they  thought  no  repairs  were  included  in  the 
except  such  as  were  fairly  referable  to  perils  of  the 
Doctrine  in  the       The  doctrine  in  the  United  States  on  this  subject 
as'toUik^t  ^^  agree  with  our  own,  and  may  be  shortly  stated  to  bel 
if  the  ship  be  seaworthy  for  the  voyage  when  she 


(r)  Phillips  V.  Nairoe,  16  L.  J.  C.  PI.  104. 
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^pairs  have  been  rendered  necessary,  in  the  course  of  the  Cases  of  imuivi. 
>yage,  by  the  perils  insured  against,  the  increased  expense  Kpair^vouid 
r  making  such  repairs,  arising  from  the  old  or  decayed  state  xSTimind^ 
'  the  ship,  is  not  to  be  deducted  in  calculating  whether  the  JJ*"^'"hSSf  ^ 
M  of  repairing  will  exceed  the  ship's  value  when  repaired  timated. 
ir,  as  the  rule  is  in  the  United  States,  half  the  repaired 
doe). 

Thus,  in  one  American  case,  Mr.  J.  Livingston  remarked, 
I  adopt,  as  a  general  rule,  that,  if  the  old  injuries  (arising, 
I  the  particular  case,  from  the  ship's  bottom  being  wormr 
ioi  when  she  sailed)  are  not  such  as  to  make  the  ship  in- 
ifigable  (unseaworthy,)  no  deduction  is  to  be  made,  on  that 
Deount,  from  the  cost  of  repair  (s)  :  "  and  in  another  case, 
b  court  said,  that  the  objection  could  be  made  only  in  re- 
Ifraoe  to  the  seaworthiness  of  the  ship  at  the  commencement 
t  the  voyage  (t)  ;  in  a  third  case,  the  rule  is  stated  to  be, 
^iat,  in  case  an  injury  is  received  by  an  old  and  decayed 
nel  which,  independent  of  the  accident,  might  have  run 
tee  time ;  if  the  repairs  cannot  be  put  on  her  so  that  the  un- 
MMDd  part  can  be  used  as  formerly,  without  an  expense  *  1105 
|pd  to  one  half  her  value  (in  our  law  it  would  be  exceeding 
teniae  when  repaired,)  or,  in  other  words,  where  the  injury 
WMOiettndencrilers  areobliged  to  make  good  is  the  cause  of 
Wiea^fed parts  requiring  repairs j  that  then  the  assured  may 
IkidoD :  but  if  repairing  the  injury,  which  has  arisen  from 
^  of  the  perils  insured  against,  will  replace  her  in  the  same 
she  was  in  before,  no  matter  how  unsound  all  her 
parts  may  be,  then  the  insured  shall  not  have  this  right, 
that  they  can  ask  is,  that  the  ship  may  be  placed  in 

fw."  («) 
role,  therefore,  on  the  whole,  appears  to  be  this :   if  ^^^  "JJ^Il 
dup  was  seaworthy  when  she  sailed,  the  assured  may  ties  as  to  this 
I,  and  recover  for  a  total  loss  wherever,  by  the  perils  ****"** 
against,  the  ship  is  so  damaged  that  she  cannot  be 
fuwigable  again,  except  at  a  cost  greater  than  her 
^idpad  value ;  and,  in  estimating  such  cost,  no  deduction  is 
pi  made  for  the  increased  expense  of  repairs,  arising  from 

^Jh  t  DepeyHer  v.  Col.  Ins.  Ckxnp.  (»)  Per  Porter,  J.  in  t  Hyde  v.  LoaM- 

^MiSOi.    3  Phillips  oa  Ins.  280.  ana  State  Ins.  Ckmp.  1  Bfartin,  N.  8. 

t  Dtepeyaler  v.  Ocean  Lis.  Ckmp.  d  410.    2  Phillips  on  Ins.  281. 
03.    2  PbiD&w  on  Int.  280. 
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eral average. 
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her  age  or  state  of  decay  :  if,  however,  she  can  be  repsured, 
so  as  to  keep  the  sea^  at  a  less  cost  than  her  repaired  value,  the 
assured  cannot  elect  to  abandon  merely  because,  owing  to  her 
decayed  condition,  the  expenses  of  complete  repairs  would  be 
greater  than  this. 

In  the  United  States  it  has  been  determined,  that  thi 
assured  on  ship,  in  calculating  whether  she  is  worth  repd^ 
ing,  is  not  entitled  to  take  into  consideration,  in  additioo  to 
the  probable  cost  of  repairs,  sums  due  from  him,  as  a  ooofti- 
bution,  in  general  average,  to  the  owners  of  the  cargo  9 
freight  in  respect  of  previous  jettisons  (v)  ;  ^  and  there  MOtf 
little  doubt  that  the  point,  if  it  should  ever  arise,  would  bi 
decided  the  same  way  in  this  country. 


IkmO^.  What 
is  the  valae  of 
the  ship  with 
which  the  cost 
of  repairs  is  to 
beoompared? 

1106  ♦ 


imf] 


§  390.  The  ihu-d  question  relates  to  the  ^'  value  (f  ti 
ship^^^  with  which  the  cost  of  repairs  is  to  be  compared  :il 
open  policies  it  was  never  doubted  that  by  these  words 
meant  '^  the  worth  of  the  ship  to  the  owner  when  repiurad: 
*it  was,  however,  for  some  time  a  litigated  question  in 
law,  which  has  only  recently  been  set  at  rest  by  the 
tribunal  in  this  country,  whether  the  standard  of 
was  the  same  in  valued  policies :  it  is  now  conclusiTelj 
cided  that  it  is.^ 

The  first  case  in  which  the  point  was  distinctly  made, 
Allen  r.  Sugrue,  of  which  the  facts  were  shortly  these: 


v»  I »  ■' 


(9)  t  Pezant  v.  National  Ins.  Comp.  15  WendeU,  45a.    2  PhiDipi  en  lm\ 


>  Under  the  clause  in  the  policy  "  that  the  assured  shall  not  have  the  light  til 
don  the  vessel  for  the  amount  of  damage  merely,  unless  the  amoont,  which  All 
would  be  liable  to  pay  under  an  adjustment  as  of  a  partial  loa^  shall 
amount  insured/'  it  has  been  held,  that  in  order  to  authorixe  anabandonmeotAll 
cause,  the  particular  average  must  amount  to  that  proportion  of  the  value  sf  I 
independently  of  the  general  average  charges.     Orrok  v.  Common wfsfch 

21  Pick.  456 ;   Hall  v.  Ocean  Ins.  Co.  21  Pick.  472 ;  Beynolds  a. 

22  Pick.  191  i   Sewall  v.  U.  States  Ins.  Co.  11  Pick.  90.    See  Maggrath  f. 
1  Gaines,  215 ;  Potter  v.  Providence  Washington  Ins.  Co.  4  Mason,  29&   So^  < 
ses  incurred,  in  oider  to  ascertain  the  extent  of  the  loss,  are  not  to  be  ■ 
V.  Ocean  Ins.  Co.  21  Pick.  472.     So,  the  wages  and  provision  of  the 
crew,  while  the  ship  is  undergoing  repairs,  are  not  to  be  included  in  the 
ascertaining  whether  the  cost  of  repairs  will  exceed  the  half  valoe.    But  s  i 
allowance  should  be  made  for  the  custody  of  the  vessel,  if  necei 
repairs,  and  for  superintendence,  which  allowance  should  be  charged  lo  the  i 
of  labor.    Hall ».  Ocean  Ins.  Co.  21  Pwk.  472. 

•  See/wrt,  nil,  innole. 
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I,  on  returning  from  a  Baltic  voyage,  stranded  off  the  Cases  of  mnavi- 
"anoe  to  the  old  harbor  of  Hull  (her  home  port,)  and  ??pair  would 
m  brought  into  port  was  found  to  have  been  reduced  by  SSfiSSSid*" 
stranding,  and  consequent  damage,  to  such  a  slate  that,  ^'"^"how*  ^ 
]^h  her  hull  held  together,  yet  she  would  require  rather  timated. 
MiBtruction,  than  repair  to  fit  her  for  the  sea  again  :  she  This  value  it 
I  Yalued  in  the  policy  at  2000/. :  the  estimated  cost  of  by  the  policy, 
uriog  her  was  1400/. ;   and  when  repaired  she  would  not  ed VaiuoT'*^ 
ebeen  worth  that  sum.     The  court  held  that  the  assured,  {^^S'n^ 

'    gTUC|  O  U.  & 

>  had  given   notice   of  abandonment,  and  subsequently  Cr.  561. 

I  the  ship,  might  recover  the  whole  amount  of  the  insur- 
•.(iff) 

II  answer  to  the  objection  that  the  assured  would  thus 
Ofer  2000/.,  where  the  cost  of  repairs  was  only  1400/.,  the 
Vtsaid  that  the  question,  whether  the  hss  is  toted  or  partial^ 
precnely  the  same,  whether  the  policy  be  valued  or  open  ; 
Mnly  difference  between  them  being,  that  in  the  one  case 
^iirared  must  prove  the  value  of  the  thing  insured,  in  the 
ir  he  need  not. 

kl  the  next  case  the  facts  were  as  follows :  —  a  Dutch  a  Dutch  East 
il  lodiaman,  two  days  after  sailing  from  Rotterdam,  on  strandiiiff  oa 
$^€iitward  voyage,  was  driven  ashore   on   the  Goodwin  sands, was» 
fediin  a  gale,  and  deserted  by  the  crew  for  the  salvation  gh",JSJ^n^ 
Ihw  lives;   while  she  lay  on  the   Goodwins  she  was  be  repaired  in 

w   .        »  ,  ,  r    1  i.  1  1   England  (or 

Meiea  by  wreckers  of  the  greater  part  of  her  stores  and  ie»  than  her 
|iBg, and  her  masts  were  also  cut  away;   but  she  stiU  hSTuMia^ 
kirtad  in  specie  as  a  ship :   she  was  afterwards  got  off  i^  San  to 
'  curled  into  Ramsgate,  and  ultimately  towed  round  to  r^f^T^**® 
todoo :  her  owners  gave  notice  of  abandonment,  but  did  constructive  to. 
lidlf  and  the  ship  remained  afloat  in  the  Commercial  she  might  have 
Wf  ^  the  time  of  action  brought.    At  the  trial  it  appeared  j^e^ther^un- 
jfafte  ship  was  valued  in  the  policy  at  8000/.,  that  her  {,7/^J^>J£ 
ftas  the  laj(  on  the  Goodwins,  if  sold  to  be  broken  up,  ^^. 
|90(ML  and  the  salvage  charges  were  420/. :  it  also  ap-  ing,  2  M*.  dc 
bi  that  if  she  had  been  a  British  ship  she  might  have  ^t^'.  r. 
(  wpured  in  Englmul  for  less  than  her  value  when  re-  ^®L--^„ 
lil^  but  that,  being  a  foreign  ship,  she  could  not  have 
t 

9.  Sognie,  8  B.  &  Cr.  561.  3  M.  &  Ryl.  9.     S.  C.  at  N.  Pr.  Dans. 
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sold  there  for  so  much  as  her  repairs  would  have  cost:  tht 
if  repaired  in  Holland,  however  perfectly,  she  woold  ml 
have  fetched  so  much  as  the  cost  of  her  repairs,  owing  to  i 
rule  with  the  trading  companies  there,  not  to  employ  a  akf 
that  had  been  stranded  as  she  had  been.     The  effect,  tbo^ 
fore,  of  the  evidence  was,  that  the  ship,  when  repaired,  worii 
not  have  been  worth  the  value  of  her  repairs,  eith^  in  Baf 
land  or  in  Holland,  owing,  in  the  one  case,  to  the  wut  d 
a  British  register,  in  the  other,  to  the  usage  of  tndii 
Holland. 

Under  these  circumstances.  Chief  J.  Tindal  told  tbej^S 
1.  That,  in  considering  whether  this  was  a  totaloraptftil 
loss,  they  ought  not  to  take  into  account  ike  value  fift 
policy ;  2.  That,  in  considering  the  same  question,  theyoi|||ij 
to  look  at  all  the  circumstances  attending  the  ship  {i^ 
she  was  a  Dutch  ship,  belonging  to  Dutch  owners,  and 
the  usage  of  trade  in  Holland  was  as  proved,)  and  to 
whether,  under  all  these  circumstances,  a  prudent  o 
uninsured,  would  have  declined  to  repair  the  ship; 
so,  they  might  find  it  a  case  of  total  loss :  the  jury 
accordingly  found  a  verdict  for  the  full  amount  of  tki 
surance,  a  bill  of  exceptions  was  tendered  to  the 
the  Chief  Justice,  and  the  case  carried  up  into  the 
Exchequer  Chamber :  that  court  held  the  direction  of 
Chief  Justice  right  on  both  points :  with  regard  to  tbi 
point,  they  said  there  was  no  case  or  principle  in  the 
insurance,  which  makes  the  estimated  value  in  the 
circumstance  on  which  the  question  of  total  or  pertfll 
ought  to  turn,  it  being  only  intended  to  save  'the 
^nd  doubt,  that  may  attend  the  investigation  ci 
affecting  the  quantum  of  compensation :  as  to  the  seoood 
they  said  there  was  one  plain  way  of  considering  tbi 
tion.     "  If  the  underwriters  had  accepted  the  al 
would  they  have  repaired  the  ship  themselves,  or  w 
not  have  taken  into  consideration  that  she  was  a/o 
and  so  could  not  obtain  a  British  register  ?  and  that 
a  Dutch  ship,  and  therefore  could  not  be  advanta, 
in  Holland,  because,  under  the  circumstances,  the 
trading  companies  would  not  employ  her  ?  and  if  they 
sarily  must,  and  would,  have  considered  all  these  tbifi 
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th  would*  have  led  them  to  sell  the  ship  for  700/.  rather  CMesof  iuttvi. 

repair  her  —  the  assured  and  the  jury  were  equally  repur  would 
led  to  take  them  into  consideration."  (x)  ^wpS^T^ 

I  the  next  and  final  case  on  the  subject,  the  facts  were  I!i?VT??fff 
B :  —  an  East  Indiaman,  while  lying  in  Madras  roads,  ^"nated. 
le  course  of  her  voyage,  was  carried  out  to  sea  in  ballast  jhtmarttkOb 
i  Tiolent  hurricane,  and  was  necessarily  brought  into  Cal-  ^^J^i^iS?^ 
i,  where,  on  survey,  she  was  found  so  damaged  that  the  "»  U»«  ^^^^JSi^ 
of  repairs  would  have  been  10,500/.,  and  her  marketable  value  in  the 

Dolicsv 

le,  when  repaired,  would  only  have  bteen  9000/.,  either  in  j^qj^o^v, 
^nd  or  at  Calcutta  :  the  latter  sum  was  also  her  market-  V^* 
!  iraloe  at  the  time  of  effecting  the  policy,  and  immediately  Bench,  les; 
te  the  casualty:  she  was,  however,  valued  in  the  policy  2  id.  784;  in/' 
L7|500/.      The  ship  was  neither  repaired  nor  sold,  but  juiybTiM?. 
by  at  Calcutta  in  statu  quo  at  the  time  of  action  brought. 
I  owner,  who  immediately  on  hearing  the  result  of  the 
WjBf  had  given  notice  of  abandonment,  claimed  to  recover 
br  a  total  loss :  and  the  jury  found  a  verdict  for  the  full 
Wit  of  th&  insurance,  subject  to  a  special  case,  in  which 
fiestion  for  the  court  was,  whether,  under  the  circum- 
IM|  the  defendants  were  liable  as  for  a  total  loss :  in  the  j^^JStfi- 
ptt  of  arguing  the  special  case,  it  was  suggested  by  the  ^'^^  ^ 
ImI  for  the  defendants,  that  though  the  marketable  value  with  £0  <raM- 
ihe  ahipi  when  repaired,  was  only,  as  stated,  9000/.,  yet  turns  on  her 
^mtrtk  to  her  owners  was  more,  and,  in  fact,  greater  than  f^^^^^^ 
I  eitimated  cost  of  the  repairs,  and  that,  therefore,  the      *1109 
Itoonld  not  infer  that  they,  as  prudent  men,  if  uninsured, 
^  not  have  repaired.     In  answer  to  this  argument,  Mr. 
pmswell  said,  that  the  question  was  not  whether  (he 
^llf0St  if  uninsured,  would  have  repaired,  but  whether  a 
}ftt  €wner  would  have  done  so  abstractedly  from  any  par" 
^  fancy  ;  and  the  court  being  of  opinion  that  the  facts 
fg  tbowed  that  a  prudent  owner,  if  uninsured,  would  in 
pwe  not  have  repaired,  gave  judgment  for  the  plain- 
Up)     The  special  case  was  then  turned  into  a  specml 
)tf^  with  the  additional  finding,  '*  that  a  prudent  owner ^ 
fmuvtti,  would  not  have  repaired  the  vessel;  "  and  in  this  ^^CSe^ 
rU  WM  taken  into  the  Court  of  Exchequer  Chamber,  Chambor. 

tmm^  9.  Taring,  2  Man.  9t  Gr.       (y)  Manning  9.  Irving,  1  Comm.  B. 
Kfl0OCt,N.B.78B.  168. 
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CaMsofinnavi.  who  refused  to  disturb  the  authority  of  Allen  v.  Sugrueand 

Sq^liirwoaki      Young  V.  Turing  (z),  and  was  finally  carried  before  the  How 

SSTi^Srod^   of  Lords,  and  there  argued  by  the  counsel  for  the  aiid» 

ncST]^^  writers,  mainly  on  the  ground  that,  if  the  owners,  under  tb 

t"p*ted.  circumstances,  were  allowed  to  recover  under  the  policy  tb 

Cam  brought     full  amount  of  17,500/.,  the  first  principle  of  insurance  bw-^ 

HoowofLordA.  that  the  poUcy  is  a  contract  of  indemnity  only  —  woaUb 

overturned.     The  opinion  of  the  judges  on  the  point,  hirii| 

been  requested  by  their  lordships,  was  delivered  by  MlX 

Patteson  ;  an  opinion  so  replete  with  vigorous  commoDi 

and  perspicuity,  and  throwing  so  clear  a  light  on  the  whbj 

doctrine,  not  only  of  constructive  total  loss,  but  also  of  tiW 

policies,  that  no  apology  will  be  required  for  citing  it  soflii': 

what  at  length  :   after  stating,  that  had  this  been  the 

an  open  policy,  the  assured  would,  under  the  circui 

have  been  entitled  to  recover  as  for  a  total  loss  —  the  amoiii 

to  be  ascertained  by  evidence  —  his  lordship  proceeds 

follows :  — 

.Ommonof  the        "What  difference,  then,   is  there  from  the  circi 

e^bfUt,  J.      that  the  policy  is  a  valued  policy  ? 

PftttMoo.  u  gy  ^jjg  terms  of  it,  *  the  ship,  &c.,  for  as  much  as 

cerns  the  assured,  by  agreement  between  the  assaied 
1110  *      ^assurers,  are  and  shall  be  rated  and  valued  at  17,50QI*f' 
the  question  turns  upon  the  meaning  of  these  words. 

"  Do  they,  as  contended  for  by  the  plaintiff  in  error 
underwriters,)  amount  to  an  agreement,  that,  for  all 
connected  with  the  voyage,  at  least  for  the  purpose  af 
taining  whether  i/iere  is  a  total  loss  or  not,  the  ship 
taken  to  be  of  that  value,  so  that  when  a  question 
whether  it  would  be  worth  while  to  repair,  it  must  be 
that  the  vessel  would  be  worth  that  sum  when  rei 
do  they  mean  only  that, /or  the  pwpose  of  asi 
amount  of  compensation  to  be  paid  to  the  assured^ 
loss  has  happened,  the  value  shall  be  taken  tabe  the  sum  I 
in  order  to  prevent  disputes  as  to  the  quantum  of  the 
interest.     We  are  all  of  opinion  that  the  latter  is  the 
meaning  ;  and  this  is  consistent  with  the  language  <tfte| 
icy,  and  with  every  case  that  has  been  decided  upon 

(jr)  Irving  v.  Manning,  2  Comin.  B.  784. 
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.€S."     His  lordship  then,  after  taking  a  view  of  the  cases  Caaesof  umaYi- 
in  argument,  especially  Allen  v,  Sugrue  and  Young  v,  Kpair  wodd 
ig,  thus  continued  —  "  The  principle  laid  down  in  these  SS^,^j^" 
cases  is  this :   that  the  question  of  loss,  whether  total  or  ]|^"Sl"T^  ^ 
ili  is  to  be  determined  just  as  if  there  were  no  policy  at  timated.    ' 
lid  the  established  mode  of  putting  the  question,  when  in  cietermmiag 
has  been  what  is,  perhaps  improperly,  called  a  con-  whether  the 
live  total  loss  of  a  ship,  is  to  consider  the  policy  as  alto-  oTpaniaiJiiw 
T  Old  of  the  question,  and  to  inquire  what  a  prudent  unin-  £der^*«8aito. 
I  owner  would  have  done  in  the  state  in  which  the  vessel  geiheroutof 

,  ,  the  questioa. 

ilaced  by  the  penis  insured  against :  if  he  would  not  have 

ired  the  vessel,  it  is  deemed  to  be  lost. 

When  this  test  has  been  applied,  and  the  nature  of  the  loss 

leoi  thus  determined,  the  quantum  of  compensation  is  then 

ijbced. 

In  an  open  policy  the  amount  of  compensation  must  be 

i8certained  by  evidence ;  in  a  valued  one  the  agreed 

i  valoe  is  conclusive  :  each  party  has  conclusively  admitted 

fids  fixed  sum  shall  be  that  which  the  assured  is  entitled  to 

ier  in  case  of  a  total  loss,^^ 

It  is  argued  that  this  course  of  proceeding  infringes  on  the  .A  poUcy  of 

ii.,i,  .  .  1  nsunuice  is  noC' 

BMly  received  rule,  that  an  insurance  is  a  mere  contract  a  perfect  coa- 

iniemniXy,  for  that  thus  the  assured  may  obtain  more  than  n]^|     mdem- 

Dpensation  for  his  loss ;  and  it  is  so.     A  policy  of  insU"      *  1111 

Bis  not  a  perfect  contract  of  indemnity  :  it  must  be  taken 

IUb  qualification  —  that  the  parties  may  agree  beforehand 

NimatiDg  the  value  of  the  subject  insured  by  way  of 

hied  damages,  as,  indeed,  they  may  in  other  contracts 

pemnify." 

It  House  of  Lords  affirmed  the  judgment  of  the  courts 

Tf  with  costs,  (a) 

B  priaciple  thus  fixed  by  the  highest  authority  in  this  Same  doetrua 

rj  had  some  time  previously  been  established  by  the  statet. 


Court  of  the  United  States,  the  only  difference  being, 
I  America  the  loss  is  held  constructively  total  when  the 
riepairs  exceeds  half  the  repaired  value :  the  rule  is  thus 
by  Mr.  J.  Story,  in  giving  the  judgment  of  the 


rin^  9.  Mmntngt  in  Dom.  Proc.  opinioD  of  the  judges :  a  report  of  the  case 

f^  1817.    I  am  indebted  to  the  will  appear  in  the  forthcoming  nomber  of 

cf  Mr.  Ckifk  for  a  copy  of  his  Clark  6c  Finelly't  Reports. 
■  of  tiM  aboTO  case,  and  of  the 
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Supreme  Court :  "  thai  ifj  after  the  damage  is  or  might  be  r^ 
paired,  the  ship  is  not  or  would  riot  be  worthy  at  the  plaaif. 
repairs,  double  the  cost  of  repairs  (wilh  us  it  would  bc^tki 
cost  of  repairs,')  it  is  to  be  treated  as  a  technical  total  losL^  % 

In  consequence  of  the  establishment  of  this  doctrine  in  d| 
United  States,  it  has  become  usual  in  the  Boston  policieil| 
insert  a  special  clause  "  that  the  assured  should  not  haf0| 
right  to  abandon  the  vessel  for  the  amount  of  damage  merdjlh 
unless  the  amount,  which  the  insurers  would  be  liable  to 
under  an  adjustment  as  of  a  partial  loss,  should  exceed 
the  amount  insured,  (c)  ^ 

A  similar  clause,  it  should  seem,  might  be  inserted  in 
policies,  to  the  effect  *'  that,  in  case  of  damage  to  th 
the  underwriters  should  not  be  liable  as  for  a  total  loss, 
*the  estimated  cost  of  the  repairs  should  exceed  the 
value  in  the  policy." 


i 


When,  instead 
of  being  either 
aold  or  aban* 
doned  as  irre- 
parable, the 
ship  is  repaired 
br  the  master 
aoroadonbot- 
tomiy.  and 
brODgbt  back 
to  tluB  country, 
charged  with 
the  amoont  of 
the  bottomry 
bond ;  the  as- 
sured, who  has 
given  notice  of 
abandotmient, 
cannot  recover 
as  for  a  total 
kas,  because 
this  amount  ex- 
ceeds the  value 
of  theahip, 
which  is  ac- 
cordingly add 
in  adar  to  sat- 
isfy H. 
Benson  e. 
Chapman, 
•  lC.dEGr.792. 


^  391.  In  all  the  cases  hitherto  considered,  the  ship 
been  either  actually  sold,  or  left  unrepaired  by  her  owneiii! 
the  time  of  action  brought.     A  case  lately  came  before 
courts  in  which  a  question  arose  as  to  the  constructive 
loss  of  a  ship,  which,  instead  of  being  sold,  or  abanc 
irreparable,  was  repaired  by  the  master  on  bottomry  at 
place  of  the  disaster,  and  afterwards  brought  back  to 
country  of  the  owners,  and  there  sold  to  satisfy  the 
bond  :  the  facts  of  the  case  were  shortly  as  follows:  —  ti 
bound  from  Pernambuco  with  goods  on  freight  for  Lii 


(6)  t  Bradlle  r.  Maryland  Ins.  Comp.  Co.  Dudley  S.  C.  147.  ^  Itiii 

12  Peters  (S.  C.)  Rep.  39a    fPatapsco  that  no  reference  was  made  to  thnsi 

Ins.  Comp.  r.  Soutbgate,  5  Peters  (S.  C.)  can  anthoritiea  in  the  argumetftf  1 

Rep.  604,  cited  2  Phillips  on  Ins.  274.  v.  Manning. 
^  Peele  r.  Merchanu'  Ins.  Co.  3  Mason,        (c)  2  PhiUips,  Ins.  275. 
27.    3  Kent  (5th  ed.)  330.    Cohen  v.  Ins. 


1  In  Massachusetts,  where  a  vessel  is  insured  under  a  valued  policy,  tks 
of  the  vessel  in  the  policy  is  conclusive  as  to  her  value,  in  determining 
expenses  of  repairing  an  injury  sustained  by  her  will  exceed  half  of  her 
thus  constitute  a  technical  total  loss.    Orrok  v.  Commonwealth  Ins.  Go.  fii 
456 ;  Deblois  v.  Ocean  Ins.  Co.  16  Pick.  303 ;   Winn  «.  CoL  Ins.  Co.  12  Fbkl 
The  valuation  is  to  be  taken  without  any  deduction  of  the  premium.    Hal  ••< 
Ins.  Co.  21  Pick.  472,  482;   Orrok  r.  Commonwealth  Ins.  Co.  21  Fkk. 
The  same  rule  is  adopted  in  New  York,  3  Kent,  (5th  ed.)  331,  note  (<0  ,* 
Co.  p.  Ogden,  20  Wendell,  287, 297,  300. 
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iDg  out  of  Pernambuco  harbor,  got  aground,  and  was  CaMofinjuivi- 
(h  damaged  as  to  be  obliged  to  put  back  for  repairs  :  wpair  would 
go  having  been  taken  out,  and  the  ship  surveyed,  was,  2e*i^S«d 
roaster's  directions,  repaired  :  the  cost  of  such  repairs  repaS»how«ih 
e  necessary  to  make  the  ship  navigable,  and  in  a  con-  ^""^ted. 
to  proceed  on  her  voyage,  was  7132/.  2s.  6rf.,  to  dis- 
which  sum  the  master,  after  making  every  possible 
Vfj  found  there  was  no  other  means  than  by  giving  a 
iry  bond  for  the  amount,  on  the  security  of  ship,  cargo, 
(ight,  with  marine  interest  at  20  per  cent. :  the  assured, 
:  receiving  intimation  of  the  probable  cost  of  repairs, 
otice  of  abandonment,  at  one  and  the  same  time,  to  the 
rriters  on  the  ship  and  freight :  the  ship,  after  being  re- 
arrived  in  Liverpool,  earning  full  freight,  and,  the 
1  declining  to  interfere,  she  was  there  sold  for  1675/. 
:  satisfaction  of  the  bottomry  bond,  and  the  freight 
I  which  was  rather  less  than  2000/.,  was  also  paid  over 
obligees. 

er  these  circumstances  the  assured  claimed  a  total  loss 
{hi:  and  a  verdict  was  found  by  consent  for  the  whole 
ibject  to  a  special  case,  in  which  the  main  question 
led  to  the  court  was,  whether  there  was  a  total  loss  on 
ght  under  the  circumstances  ;  the  case,  as  to  this  point 
coosidered  under  the  l)ead  of  constructive  total  loss 
ght:  with  regard  to  the  ship^  the  Court  of  Common 
awnmed  that  it  was  a  clear  case  of  constructive  total      *  1113 
;  but  the  Court  of  Exchequer  Chamber,  before  whom 
5  was  brought  in  the  form  of  a  special  verdict,  held  enor.      ^ 
re  was  nothing  in  the  facts,  as  above  stated,  to  show 
tre  bad  been  a  constructive  total  loss  on  ship :   the 
verdict,  they  remarked,  found,  indeed,  that  the  cost 
eeeasary  repairs  would  have  exceeded  tl^e  ship's  value 
spaired,  together  with  the  freight  ultimately  earned ; 
id  not  find  that  a  prudent  owner,  if  uninsured  and 
ipoty  would  not  have  repaired,  but  abandoned  the 
re :  and  even  if  it  had,  yet,  as,  in  fact,  the  power  of  so 
ling  the  adventure  was  not  exercised,  as  the  vessel 
betf  repaired  by  the  master,  the  court  could  not  infer 
master,  in  repairing,  was  not  the  agent  of  the  owner ; 
>,  tbe  case  stood  as  though  the  owner  himself  had  re- 

(^  Beofoo  V.  ChtpmaD,  6  Bftn.  9l  Ghr.  792. 
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CaMsofinnaTi.  paired  the  ship  :  in  which  case  he  clearly  conld  notrecovcras 
rej^  would  for  a  total  loss,  merely  because  the  amount  of  the  bottomiy 
Sfi^^"  bond  exceeded  the  ship's  value  on  arrival.(e)  Upon  theaane 
i?"^*"howe^  principle,  where  a  ship  had  been  seized  (under  circumstaoeei 
tinmted.  ihat  did  not  cause  a  change  of  property,)  and  repurchid 

WflsoQ  V.  For.    by  the  master,  who  afterwards  repaired  her  on  bottomry, tti 
25.'  brought  her  home  —  Chief  J.  Gibbs  held,  that  the  ow«r 

could  not,  by  refusing  to  pay  the  amount  of  the  bottonqf 
bond,  entitle  himself  to  recover  as  for  a  total  loss  on  sbip(/); 
mw^idlun^    where  the  repairs  are  done,  not  by  the  master  as  agent k 
fuwhabie.         the  owners,  but  by  mere  strangers^  without  his  sancSmW 
authority y  the  qasc  is  different ;  and  then,  as  we  haveMei||I 
the  ship  arrives  charged  with  bottomry  expenses,  wbick 
ceed  her  marketable  value,  this  is  a  constructive  total  k 
SiT^tlJi^e      '"  ^^®  United  States  the  law  seems,  on  this  poiat, 
United  States,    agree  with  the  doctrine  of  the  Court  of  Exchequer 

ber  in  Benson  v.  Chapman :  the  principle  of  decision  baD|| 
that   the   assured,   who   claims    to   recover  as  for  a 
loss  on  ship  by  reason  of  innavigability,  must  abandoOfi 
1114  *      *this  cause,  before  making  the  repairs  :  he  cannot  proceedl 
repair,  and  then  abandon  after  the  repairs  are  made,  at 
ever  great  an  expense.  (A) 
^caM  of  jNir       It  is  quite  clear,  and  has  been  so  decided  in  the  Ui 
jimaWgabaity,    States,  that,  in  case  of  a  loss  less  than  totals  by  reasooofj 
ten  have  no-      navigability,  if  the  master  has  Bottomried  the  ship,  in 
SetcitomrT^  raise  funds  for  repair,  the  underwriters  have  nothing 
***"<^  ever  to  do  with  the  bottomry  bond,  but  are  simply 

pay  the  partial  loss,  including  their  proportionate  share 
extra  expenses  of  obtaining  the  money  in  that  nKxkil 
posing  no  other  way  of  raising  it  to  have  been  practi< 

(«)  Chapman  v.  Benaon,  in  error,  from  pan  o.  Ooeui  Ins.  Comp.  5 

a  Ms.  note  of  the  judgment.  2  PhiUipa  on  Ins.  987:  and  t 

(/)   Wildon  r.  Forster,  6  Taunt.  25.  New  York  Ins.  Comp.  4  Coiv«|l 

S.  C.  1  Marsh.  Rep.  425.  3  WendeU,  638. 
{g)  Holdsworth  V.  Wise,  7  B.  &  Cr.  794.        (•)  Per  Mr.  J.  Slory,  gifiaf 

(A)  The  leading  authority  aeeraa   to  ment  of  the  Supreme  Cooitflfi^l 

be  t  Humphrey  v.  Union  Ins.  Conip.  3  States  intBradlie  v.Muylaad 

Mason,  429,  per  Mr.  J.  Story,  cited  2  12  Peters  S.C.  Rep.  405^  408w  Bui 

Phfllipe  on  Ins.  272,  320.    See  also  t  De-  h'pe  oa  Ids.  294. 


>  Where  a  bottonuy  bond,  executed  at  Hamburg,  was  given  at  a  pM  i 

twelve  and  a  half  per  cent.,  and  the  bottomry  holder  agreed  to  give  it  ap,  if  L  -e 

advanced,  and  commoa  interest  were  promptly  paid,  aiid  the  ageot  of  ths  bk         ;s 
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I  indeed,  the  underwriters,  in  case  of  the  apparent  dis-  Caaesofmnan- 
ly  of  the  ship,  have  dissuaded  the  assured  from  persisting  repair  wmlid 
lb  intention  to  abandon,  and  themselves  ordered  the  S^i^SJIed 
in,  they  will  be  liable  as  for  a  total  loss,  if,  on  the  ship's  ^iji^'j^^^ 
eqoent  arrival  in  port,  charged  with  a  bottomry  lien  for  timated. 
'epairs,  they  refuse  to  discharge  the  bond,  and  allow  her  Unieaa  tbey 

hav6  oJiniMM 


I  held  by  the 


highest  authority  in  the  United  States,  i^aid 
ious  decisions  of  the  State  courts,)  that  if  f^?^ 


B  told  to  satisfy  the  claim  of  the  obligees  (j) :  but  it  has  the  ahipownar 

aDandoo- 
idthflok* 

iDSt  some  previous  decisions  oi  the  State  courts,)  that  if  J^^^J^ 
;lit  to  give  notice  of  abandonment  has  once  vested  in  the  p^um. 
red,  owing  to  the  ship  being  apparently  irreparable,  ex-  "^  g^^*,u?^' 
«t  a  cost  exceeding  half  her  repaired  value,  (or,  as  our  underwriters, 
iBi  her  full  repaired  value,)  the  underwriters  cannot,  by  expenae  of  re- 
ttig  to  take  upon  themselves  the  whole  expense  of  the  5eviMtT*^o 
iffB|  defeat  the  right  of  the  assured  to  insist  on  his  notice  J[SaioM«i? 
Udonment,  and  recover  as  for  a  total  loss,  (k)  ^ 

IkCoala  «.  Newenham,  2  T.  Rep.    Judgment  cited,  2  Phillipet,  291,  292,  and 

see  the  previous  decisions,  Ibid.  288-291. 
tieaia  «.  Merchanu'  Ins.  Comp.    3  Kent  (<kh  ed.)  327. 
■t,27|  per  Mr.  J.  Story.    See  his 


a  draft  from  the  owners  at  Hambui^  for  the  amount  and  commoa 

[lad  charged  a  commission  for  indorsing  the  draft,  and  the  bond  was  thus 

the  niMlerwriters  were  held  liable  for  the  interest  and  commission,  and 

Iftfay  them  as  a  part  of  the  loss,  since  they  thereby  obtained  the  benefit  of  the 

raf  the  twelve  and  a  half  per  cent  premium ;  and  they  were  not  entitled  to 

wflbbut  partaking  of  the  burthen;  but  it  was  also  held,  that  one  of  the 

tnnaacted  the  business,  and  gave  the  draft,  and  took  up  the  bottomry 

A  fbr  an  the  owners,  waa  not  entitled  to  claim  agamst  the  underwritera 

on  his  disbursements,  or  for  his  services.    Peters  v.  Warren  Ins.  Ck>. 

|0.  C.  484.    As  to  this  last  point,  respecting  commissions,  see  Brooks  r.  Ori- 

Oo.  7  Pick.  250  ;  Ssge  v.  ISiddletown  Ins.  Co.  1  Conn.  242. 
Ban  9,  Delaware  Ins.  Co.  2  Wash.  C.  C.  346 ;  Ritchie  v.  U.  Sutes  Ina. 
%.  B.  SOI,    The  general  right  of  the  insurers  to  take  measures  for  the 
of  the  property,  and  thus  prevent  the  loaa  from  becoming  techni* 
ly  total,  without  thereby  binding  themselves  to  the  acceptance  of  an 
they  thus  proved  or  rendered  invalid,  was  upheld  in  Wood  v, 
Ins.  Ck>.  6  Mass.  479 ;  and  it  seemed  to  be  the  opiniou  of  the 
bfWe  V.  Suflblk  los.  Co.  7  Pick.  294,  that,  where  the  assured,  in  a  policy 

Kwlneh  la  stranded  and  greatly  damaged,  ofiers  to  abandon  her  to  the 
nlbsM  to  repair  her,  the  insurer  may  himself  take  poasession  of  her  and 
idy  if  tlie  repairs  are  made  for  less  than  half  her  value,  he  may  restore  hw 
mmnd.  See  also  Griswold  v.  New  York  Ina.  Co.  1  John.  205.  But  unleaa 
ibi  mtm  tnade  within  a  reaaonable  time,  the  insurer  forfeits  his  right  to  return 
\gmtt,  be  ooQsidered  as  having  accepted  the  abandonment  Peele  v.  Sufiblk 
.^Fidt  204.  la  Reynolda  v.  Ocean  Ins.  Co.  1  Metcalf,  100,  it  was  decided 
h  Mifci  Willi  I.  who  has  reftised  to  accept  an  abandonment  of  a  stranded  ves- 
ifMMMMi  o£ beat  Jiff  tkepurpott  of  rewuning^  npainng^  andrettoring  her 

a2» 
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CaiM  of  innavi- 
gmbiiity:  where 
repairs  would 
coat  more  than 
the  repaired 
value,  T-cxjaC  of 
repain  bow  ea- 
timated. 

1116  ♦ 

Wbatkiiidof 
neceiattv  will 
juatifytoe  mas- 
ter in  reaortiiig 
to  a  bottomnr 
bood. 


As  to  the  kind  of  necessity  that  will  justify  the  roaster  ia 
raising  money  for  repairs  on  bottomry,  it  has  been  laid  dowi 
*by  Mr.  Justice  Story,  in  a  most  elaborate  and  learned  jodg* 
ment,  that  there  must  not  only  be  a  necessity  for  the  repain^ 
but  also  a  necessity  of  resorting  to  bottomry  as  the  sole  meiii 
of  defraying  them  ;  and  that  it  is  only  when  this  is  Ibe  oolji 
or  the  least  disadvantageous,  mode  of  borrowing,  that  tks 
master  is  at  liberty  to  avail  himself  of  it,  as  a  dernier 
resort.  (/) 

In  short  —  as  Chancellor  Kent  states  the  result  of  the  cue 
—  good  faith,  and  an  apparent  necessity  under  the  exerciseof 
the  master's  judgment,  at  the  time,  are  sufficient  to  justifji 
bottomry  bond,  (m) 


The  doctrine  of 
oooatniotive 
total  loss  does 
not  apply  to 
oontraetSi  or 
insoraacea,  on 
bottoouy. 


§  392.  It  should  be  added,  that  the  doctrine  of  coDStmetin 
total  loss  is  not  applicable  to  contracts  of  bottomry,  ntft0 
policies   effected   on   bottomry  loans.     If  the  ship  exiit  «j 

(/)  Jndgfinent  of  Mr.  J.  Story  in  the  (m)  SKent^sComm.  (dlhei)lflli 
case  of  The  Ship  Fortitude,  3  Sumner's  (6).  •<  Abbott  Shipp.  (6thAnMr.ci)l 
Rep.  228.  157,  and  cases  cited  in  Doles.  ^ 


to  the  owner,  be  is  bound  to  use  due  diligence  and  despatch,  as  well  in 
in  repairing  her;  and  want  of  such  diligence  and  despatch  in  removing  her,  ( 
as  a  constructive  acceptance  of  the  abandonment,  although  the  repairs  an  i 
made  with  reasonable  despatch.  See  also  fleynolds  o.  Ocean  Ins.  Co.  S  VA»* 
And  the  underwriter's  duty  and  liability,  in  such  case,  are  not  varied  liy  a 
the  policy  of  insurance,  that  "the  acts  of  the  assurer,  in  nemeringt  ^aMfgi^ 
serving-  the  property  insured,  in  case  of  disaster,  shall  not  be  conskkted  aai 
of  an  abandonment ; "  such  claim  being  inserted  diotno  iniuitVL,  Beynddi  u^ 
Ins.  Co.  1  Metcalf,  160.  In  a  policy  on  a  ship  it  was  stipulated,  that  the 
should  not  be  liable  for  a  partial  loss  unless  it  should  amount  to  fifty  ptf 
that  the  assured  should  not  abandon  for  damage  merely,  unless  the  amooal 
adjustment  as  of  a  partial  loss,  should  exceed  half  of  the  amount  infoied. 
was  stranded,  and  the  assured  oflered  an  abandonment,  but  the  undtfWflHri 
to  accept  it ;  and,  against  the  will  of  the  assured,  the  underwriter,  within  a  i 
time,  got  her  off,  and  repaired  her  for  less  than  half  of  the  amount  insond^  i 
ered  her  to  the  assured.  It  was  held,  that  the  interference  of  the  underwriW^  i 
ing  and  repairing  the  ship,  was  justifiable,  and  that  inasmuch  as  be  was  iflllil 
ble  for  a  loss  not  exceeding  half  of  the  amount  insured,  he  was  entitled  la 
the  assured  the  amount  of  the  expenses  of  saving  and  repairing  the  ship. 
wealth  Ins.  Co.  r.  Chase,  20  Pick.  142.  The  policy  in  this  case  provided' 
acts  of  the  assured  or  insurers  in  recovering,  saving  and  preaerving  the 
insured,  in  case  of  disaster,  shall  not  be  considered  a  waiver  or  aooeplsai 
abandonment."  But  it  was  held,  that  the  legal  construction  would  have  befl 
ing  to  this  express  provision.  The  Court  also  expreased  their  approbatka  sfltej 
trine  of  Wood  v.  Lincoln  and  Kennebec  Ins.  Co.  above  cited,  and  the 
delivered  by  Chief  Justice  Panons.  See  also  Dickey  o.  N.  Toik  Ibi.  OftH 
dell,  6S6. 
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e.  tbouirh  in  a  state  which  would  warrant  an  assured  on  Caaesof  imunri- 
to  abandon,  as  where  the  cost  of  repairs  would  greatly  repair  would 
fid  her  value  when  repaired,  the  assured  on  bottomry  SSTi^Sred'* 
ot  recover  ;   for  the  ship  must  be  absolutely  and  totally  ^**"*'T^  ^ 
oyed  in  order  to  discharge  the  borrower  (n) :  a  fortiori^  timated. 
ire,  producing  merely  a  temporary  retardation  of  the 
ge,  and  followed  by  restoration  before  action  brought, 
DOl  discharge  him.  (o) 


Ibct.  in.  Cases  of  CmistrucHve  Total  Loss  on  Goods. 

1.  Cases  of  Capture^  Arrest^  Seizure  by  Mutinous  Crew^ 

Desertion  at  Sea,  Sfc, 

i98.  Capture,  arrest,  or  embargo,^  if  likely  to  be  of  long  CoMtroctire 
inoance,  barratrous  seizure,  or  total  desertion  at  sea  by  gooda,  m  cm 
WW ;  any  forcible  dispossession,  in  short,  or  effective  pri-      ^^"^    - 
Q  of  the  control  over  his  property,  gives  a  primA  facie  primS%€ie^9i 
H  of  abandonment  to  the  assured  on  goods,  just  as  in  the  ^J|^[^^ 
of  the  ship.  900^ 

iptnre,  followed  by  confiscation,  and  unredeemed  by  any         •■••'••■'" 
Xition    of  the   goods  or  their  proceeds  before  action 
^JA^  ]8|  as  we  have  already  seen,  a  case  of  total  loss  on 
1^  without  notice  of  abandonment  (q) 

jL  however,  after  capture,  or  even  after  capture  and  con-  ^^^"^'^^^L 
the  goods  subsist  in  specie,  and  there  is  any  chance  are  coafiscated^ 
,  either  of  the  goods  themselves  or  their  proceeds,  anpl^i',  notice 
of  any  pending  negotiation,  the  assured  cannot  Sf^uSteto"* 
for  a  total  loss  without  notice  of  abandonment  (r) ;  ^^^  *  **^ 
pbri^  be  cannot  do  so  where,  before  action  brought,  any 
kof  the  proceeds  have  been,  in  fact,  restored  to  him  by. 
|i  of  such  negotiation,  {s) 


9,  Kojwl  Exch.  Comp.       (q)  MuUett  v.  Shedden,  13  East,  304. 

k  M.  30.  Hellish  v,  Andrews,  15  East,  13. 
i^-jDfw  fu  WiBieineoo,  Manh.  on       (r )  Tonno  v,  Edwards,  12  East,  48& 
il  (#)  Goldschmid  p.  Gillies,  4  Taunt  802. 


la  1  to  — bfgo,  Lee  p.  Boeidmin,  3  Mass.  245;  M^Bride  v.  Mar.  Ins.  Co. 
I. SOS;  Odiia  e.  lot.  Co.  of  Peawrlv.  2  Wash.  C.  C.  812;  fihinelaoder  9.  Int. 
r.4Cfwicb.4a 
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Coaftraetive 

total  lOMOQ 

goodf^in 

of  eaptrne,  «o. 

After  final  de- 
oraa  of  raitita* 
tioaia  given, 
theaMired 
cannot  aban- 
doo. 


Ifl  however, 
after  notioe  and 
befofe  action 
broiijffht,  cap- 
tared  good*  arft 
restoivd|  the 
right  to  reoover 
aslbra  total 
lo«  ii  devetled. 

1117  ♦ 


Naylorv.  Tay. 
lor,  9  &  dE  Cr. 
718. 


If,  after  capture  and  before  notice  of  abandonment,  a  find 
decree  of  restitution  has  been  made,  it  has  been  held  io  thB 
United  States,  and  no  doubt  would  be  so  in  this  country  (Oi 
that  the  assured  on  goods  cannot,  on  hearing  at  one  andtb 
same  time  of  the  capture  and  the  decree  of  restitotioof  gift 
notice  of  abandonment,  although  the  goods  may  not,  in  bt^ 
have  been  at  that  time  actually  restored  to  him,  for  then  ii 
then  no  such  prospect  that  the  loss,  as  to  him,  will  be  efOl'' 
ually  total,  as  to  justify  a  notice  of  abandonment  (u) ;  and  tki 
case  is  the  same  where  notice  of  abandonment  has  been  gm 
after  the  final  decree  of  restitution  was,  in  fact,  made,  U 
before  the  assured  had  heard  of  it.  (v)  ^ 

But,  although  a  prima  facie  right  of  abandonment  may  liiii 
been  duly  exercised  by  giving  notice  of  abandonment  wkei 
the  circumstances  justified  it,  still  the  right  of  the  assured ts 
recover  as  for  a  total  loss  depends,  in  this  country,  asioAl 
case  of  the  ship,  upon  the  ultimate  state  of  the  property 
^action  brought  ;^  if  before  that  time,  the  goods,  aAer 
and  recapture,  have  been  restored  to  the  assured,  or 
into  this  country  under  such  circumstances,  that  he  nttfr 
he  pleases,  take  possession  of  them,  and  may  reasotubif 
expected  to  do  so,  his  right  to  recover  as  for  a  total  lav 
be  thereby  devested. 

Thus,  where,  after  seizure  of  the  ship  for  breach  of  hi 
and  subsequent  rescue  by  the  master  and  crew,  the  goodi 
brought  back  to  their  home  port  of  hading'  in  this 
and  there  warehoused,  so  that  the  assured  might  haie 
possession  of  them  on  paying  the  salvage  expenses, 
instead  of  doing  so,  he  let  them  remain  where  they 


(t)  See  ace.  Barker  v.  filakes,  9  East,       (v)  t  Bfarahall «.  Ddawaie  !■■•< 

283.  4Cranch,202,eited2Fhillip«r3il>  'i 

(«)  t  Adams  o.  Delaware  Ins.  Comp. 
3  Binn.  287,  cited  2  PhOlipf,  340. 


>  But  see  Dorr  o.  N.  Eng.  11  Ina.  Go.  4  Maaa.  221.    A  capCore  givei thii 
abandoning  immediately ;  and  this  right  continues  ao  long  as  the  property 
the  hands  of  the  captors,  whether  in  port  or  at  sea.    The  right  of  abando^ 
for  a  total  loss,  continues  afler  condemnation  and  appeal  by  the  assured  to  ai 
court.    Dorr  v,  Un.  Ins.  Co.  8  Mass.  4d4;  Rhinelander  v.  Ina.  Caaf  T 
4  Cranch,  29.    So  after  an  acquittal  and  an  appeal  by-  the  eaptois,  whiek  , — 
the  decree  of  restitution  from  being  executed.    Bordes  v.  HaOett,  1  Gauiai^  Hi ' 

'  Before  alandanmentf  in  the  United  Statea,  anu,  993^  994, 1097,  hi 
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,  relying  on  a  previous  notice  of  abandonment,  brought  Constructive 
iction  for  a  total  loss  —  Lord  Tenterden  and  the  Court  g^SdsHn  ** 


ling's  Bench  held  that  he  could  not  recover  what  he  ^f  capture,  fee. 
ooied,  as  the  loss  had,  in  fact,  ceased  to  be  total,  by  this 
mration  of  the  goods,  before  action  brought. (t£^) 
ji,  however,  in  the  case  of  the  ship,  the  mere  fact  that  The  mere  Act, 
goods  are  restored,  or  subsist  in   specie,  before  action  restoratioo,  or 
igbt,  is  not  of  itself  sufficient,  irrespective  of  all  consid-  fhe  go^u^ 
ions  as  to  the  circumstances  under  which  the  restoration  J^iSnbrouiSit, 
s  place,  to  deprive  the  assured,  who  has  once  justifiably  J^^^^^J^^x^ 
m  notice  of  abandonment,  of  his  right  to  insist  on  such  to  recover  as 

•  i>  11  for  a  total  Ion. 

oe  and  recover  as  for  a  total  loss. 

idiip,  after  sailing  from  the  African  coast  with  a  cargo  of  As  where  goods 
)er  on  board,  insured  from  Sierra  Leone  to  this  country,  seized  b/  the 
I  barratrously  seized  by  her  crew  and  carried  off  to  Bar-  ^J^J^nd  iS^ 
DO,  where  the  ship  and  part  of  the  cargo  were  sold  {but  b^u^^'J^ 
far  or  an  account  of  the  assured)  to  defray  the  expenses  back  to  this 

^  ,  g,  .^  r  country  by 

rred  there ;  the  remainder  of  the  timber  (186  logs  out  mere  strangen, 

83)  was  afterwards  forwarded  to  this  country  by  another  direciioa  oftbe 

i  bat  not  by  the  directions  of  the  assured  or  any  person  iJ^^^JJ^'.  5^ 

miaed  by  him :  on  its  arrival  he  at  first  seemed  disposed,  fJ*  *  ^'^ 

ultimately  refused,  to  take  to  it,  and  it  was  sold  in  this 

lotry,  but  not  by  him  or  his  orders:  after  this,  having      *1118 

ii  due  notice  of  abandonment  on  first  hearing  of  the 

■rity,  he  brought  his  action  for  a  total  loss :  the  court  held 

Mo  be  a  clear  case  of  constructive  total  loss.     ^'  Here," 

\  Lord  Tenterden,  *'  by  the  fraud  and  barratry  of  the 

|kr  and  mariners,  the  cargo  was  taken  out  of  the  posses- 

I of  the  assured.    From  that  time  it  became  to  him  a  total 

i   The  payment  of  the  wages  at  Barbadoes,  and  the 

lag  home  the  186  logs,  were  not  acts  of  the  assured  or 

ay  person  authorized  by  him."(a;) 

(^1  where,  after  desertion  of  the  ship  by  the  crew,  and  Delivery  of  the 

X  of  abandonment  duly  given,  the  goods  were,  many  f|^2nt«*of*tbe 

Iha  after  the  loss,  delivered  to  the  agents  of  the  assured  i^gu^^^Ste* 

wi^  before  action  brought,  but  in  such  a  state  of  damafi^e,  of  damage  that 

»  °     '  °  '   they  would  be 


•.  Taylor,  9  B.  ^  Cr.  71&  having  been  calculated  for  a  South  Amtfi' 

ht  1^  AW.    8.  C.  at  N.  Pr.  Dans,  eon  market,  they  would  find  no  sale  in 

Mil    U  did  not  appear  distinctly  Liverpool. 

\m  piaiBtiir  had  not  taken  to  his  {x)  Dixon  v.  Beid,  5  B.  &  Aid.  5G7. 

sfak:  probably  it  was  because,  1  Dowl.  &  Byl.  207. 
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CoflstnictiTe 
total  loM  on 
goods,  incases 
of  capture,  &c. 

worthless  if 
■ent  on,  is  not 
such  a  restore- 
tioaof  them  as 
to  defeat  a  right 
of  abandonment 
once  Tested  on 
the  total  deser- 
tion of  the  ship 
at  sea. 

Pany  9.  Aber- 
dein,  9  B.  dc 
Cr.  411. 


Where  the 
goods  have 
never  been 
dSsctively  re- 
stored to  the 


or 

means  of  pos- 
session of  the 
■Mored  after 
capture,  dec. 
the  right  to 
recover  for  a 
total  loss  is  not 
devested. 

1119* 


Goods  after 
capture  and 
recapture  are 
prevented  by 
an  embargo 
from  being 
sent  on  to  their 
ptort  of  destina- 
tion, but  are 
ultimately 
taken  else- 
where, so  that 
they  never 
oome  into  their 
owners'  hands: 
held  a  construc- 
tive total  loss 
on  goods. 
CoKKan  V. 
London  Ass. 
Company, 
9  llVSel. 
447. 


that  they  would  have  been  worthless  if  sent  on  to  t 
of  destination,  even  had  there  been  a  ship  to  take 
which  there  was  not;  and  they  were,  consequentl] 
the  foreign  port  for  less  than  the  expenses  of  salvsj 
was  held  not  to  be  such  a  restoration  of  the  goods  i 
vent  the  assured  from  insisting  on  his  abandons 
recovering  as  for  a  total  loss.(^) 

The  ground  of  decision  in  this  oase  was,  that  the  t 
occasioned  by  the  desertion  of  the  ship  by  the  c 
never  ceased  to  be  a  total  loss  as  to  the  goods,  ^ 
person  say,"  asks  Lord  Tenterden,  *'  that  the  goods, 
remaining  in  specie,  were  not  as  effectually  lost  ti 
sured,  when  the  ship  was  deserted,  as  if  they  had  I 
to  the  bottom  of  the  sea,  or  that  the  subsequent  ev 
duced  a  restoration  of  them  to  her  owners  ?"(«) 

If  capture,  seizure,  arrest,  or  other  cause  whic 
facie,  gives  the  right  of  abandonment,  be  followed,  af 
of  abandonment,  by  re-capture,  decree  of  restorat 
this  will  not  prevent  the  assured  from  recovering 
total  loss,  in  cases  where  the  goods  have  never  been  e 
Restored  into  the  possesion,  or  means  of  possessu 
assured  before  action  brought :  ^  in  such  case  the 
total,  by  the  capture,  &c.  continues  total  as  to  the 
by  the  privation  of  all  control  over,  or  possessk) 
property,  down  to  the  time  of  action  brought. 

A  ship,  with  a  cargo  of  wheat,  insured,  '*  free  off 
from  Quebec  to  Teneriffe,  was  captured  in  the  coor 
voyage,  but  afterwards  re-captured  and  taken  into  E 
there  part  of  the  wheat  was  thrown  into  the  sea  a 
and  as  to  the  rest,  in  consequence  of  an  embargo 
on  all  provisions  in  Bermuda,  (owing  to  a  scarcit 
there,)  the  captain  was  refused  permission  to  forv 
TeneriffCy  and,  consequently,  offered  it  for  sale  at  I 
owing  to  the  low  price  bid,  he  bought  it  in  for  hs 
and  wrote  to  England  to  inform  them  of  what  had 


(y)  Parry  v.  Aberdein,  0  B.  &  Cr.  411.        (;r)  Pany  «.  Aberdein,  9 
4  M.  &  Ryl.  343. 


1  Before  ahandonmmtt  in  the  United  States.    Dorr  v.  N.  Eng.  M.  Ins. 

221;  am#,  993,  994,  in  notes,  1097. 
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eipt  of  this  letter  the  assured  gave  immediate  notice  of  ComtracUYe 
fldonment     Subsequently,  the  captain,  having  got  leave  goods,  id 


smy  his  wheat  (together  with  other  goods)  to  Madeira^  ^  ^p^""»  *^ 
tbe  benefit  of  the  English  garrison  there,  sailed  to  that 
id«  sold  his  wheat,  and  took  in  a  cargo  of  wine,  with 
di  he  arrived  in  England,  before  action  brought:  the 
ired,  relying  on  their  previous  notice  of  abandonment, 
ight  their  action  for  a  total  loss,  and  the  court  held, 
er  the  circumstances,  that  they  had  a  right  to  recover 
vfade  amount  they  claimed,  (a) 

fr.  J.  Bay  ley  puts  the  case  in  a  very  clear  light :  "  The  Renmitaoo 
illation  is  to  Teneriffe ;  the  ship,  with  the  cargo,  in  her 
rse  thither,  is  captured  ;  re-capture  follows,  but  not  so  as 
nble  the  ship  to  proceed  to  Teneriffe^  for  she  is  sent  to 
noda,  where  she  is  placed  under  an  embargo,  from  which 
ii  meoer  released^  except  upon  condition  of  altering  her 
mttitm  to  Madeira,  Therefore  there  has  been  no  res- 
KMi  of  any  part  of  the  cargo^  as  it  regards  the  risk 
rwi  to  Ihienffey  (6)  ^ 

B  insurance  on  goods  is  a  contract  to  indemnify  the  as-  Wbeie  goodi, 
pd  for  any  loss  he  may  sustain  by  his  goods  being  pre-  iLwrJ^^Sa^ 
^  bjf  the  perils  of  the  seas,  from  arriving  in  safety  at  their  ^^^^l,^ 
Iflf  destination  (d)  :  ^  if,  therefore,  the  assured  has  given  {^iSi^'do  *'""* 
ft  of  abandonment,  at  a  time  when  the  loss  was  total  by  to  time  ot*  ac- 
iircible  dispossession  of  all  control  over  his  goods,  he  from  arriving 
be  precluded  from  afterwards  recovering  as  for  a  total  de^atioo^' 
their  being  restored  to  him,  before  action  brought,  ^jJ^cSv?  ^ 

circumstances  which  make  it  utterly  hopeless  for  him  total  loss. 

•  1  ion 
or  within  any  assignable  period,  to  procure  their  ar-         ^^^^ 

al  their  destined  port    Loss  of  the  voyage,  in  this  sense, 


Bsrioiu  V.  Londoo  Ass.  Comp.  6       (d)  Per  Bayley,  J.  5  Maule  &  Sel.  455. 
Ift  M.  447.  Per  Lonl  Abinger  in  3  Bingh.  N.  C.  278. 

IW.490L 

b 


jnsiiied  from  New  York  to  Amsterdam,  with  liberty,  in  case  of  being 
liCcs  aocoont  of  blockade,  "to  proceed  to  a  neighboring  port ; "  the  master 
}g  Am  Amsleidam  was  bk>ckaded,  put  into  the  port  of  London.  This  the 
■Ii  to  be  a  ntighboring  port^  and  allowing  that  the  blockade  would  have  bro- 
im  TOfiife  lo  AoMterdam  only,  they  held  that  it  did  not  break  up  tbe  voyage 
bi  ii  tbe  potiey,  so  as  to  give  a  right  to  abandon  the  goods.  Feiguson  v, 
kIm.  Co,  5  Biooey,  544. 
•  ton  9.  K.  £Dg.  M.  Ids.  Co.  4  Mass.  231. 
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« 

CooftracUTe  t.  6.  a  practical  and  effective  impossibilUy  of  ever  sending  tbe 
goods,  in  oiMt  goods  OQ  to  their  port  of  destination,  is,  if  caused  by  tk 
of  explore,  Ac.  pg^jg  insured  against,  a  constructive  total  loss  on  gaoih 
though,  as  we  have  already  seen,  it  would  not  be  so  on  (h 
ship :  this  complete  hopelessness  of  ever  bringing  the  » 
venture  on  the  goods  to  a  successful  termination — tbbforal 
termination  of  the  risk  by  the  perils  insured  against— iso* 
fully  to  be  distinguished  from  that  mere  temporary  retud* 
ation  of  the  voyage  for  the  season,  which,  as  we  shall  ■• 
hereafter,  gives  in  itself  no  right  of  abandonment  of  good^ 
except  where,  being  perishable  and  sea-damaged,  it  i>  B* 
possible  to  send  them  on  in  the  same,  or  any  other,  ship, i4 
therefore,  necessary  to  sell  them  at  the  port  of  casuallj. 

The  following  case  is  an  illustration  of  the  above  pni^ 
pies :. — 
A  neatrai  ship        An  American  (neutral)  ship,  having  on  board  a  cargo 
jartShport for*  oil,  insured  from  New  York  to  Havre^  was  seized  ca 
SSrTo^'^na-  voyage  by  a  British  cruiser,  and  carried  into  Bristol  on 
gon^d«ciwwi   picion  of  having  enemy's  goods  on  board :  while  she 
the  British         there  detained,  the  British  government  declared  the  poit 
^^^[^J^^l^^be   Havre  to  be  in  a  state  of  blockade,  and  it  so  contmdf^ 
SS?of*mrtoraI  ^^  ^^^^  "^^^  ^*^  Commencement  of  the  action :  some 
tion,  aie  sold,     after  ihis,  a  decree  having  been  made  for  the  restoratkn 

beoaiiM.  owing  *  ^  a  ,  j 

lo  the  blockade  the  oil  to  the  assured,  it  was  given  up  to  their  agents  m 
forwMMj  thia  country,  who  applied  to  the  captain  of  the  ship  to  reload 
SraSivotoS"  *carry  it  on  to  Havre,  which,  however,  he  absolutely*** 
kasM goods,     xq  (Jq^  and  sailed  away  to  New  York,  leaving  the  oil 
BlakM|9£ast,   him  in  Bristol,  where  it  was  sold,  without  prejudice 
1121  ^      rights  of  the  parties  :  after  this,  the  assured  brought  hii 
for  a  total  loss.     He  failed  in  the  action,  because  bii 
had  not  given  notice  of  abandonment  till  too  late:  brt 
the  notice  been  duly  given.  Lord  Ellenborough  intimald 
he  might  have  recovered  what  he  claimed,  on  tbe 
that,  <<  although  the  goods  themselves  had  been  ordered 
restored,  and  were  capable  of  being  so,  yet  the  i 
of  prosecuting  the  voyage  to  the  place  of  destinatkmt 
arose  during,  and  in  consequence  of,  the  prolonged 
of  the  ship,  might  properly  be  considered  as  a  losi 
voyage ;  and  such  loss  of  the  voyage,  on  received 
of  insurance  law,  was  to  be  regarded  as  a  total  loss 
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\  which  were  to  have  been  transported  in  the  course  of  Coiwtnietive 

,,  /  X  total  lo08oa 

f  oyage."  (e)  goods  hi  cswt 

18  case,  in  fact,  shows,  what  Lord  Ellenborongh  stated  "^  ^'P^"*^  ^ ' 
the  trae  doctrine  on  another  occasion,  '^  thaf  a  total  loss 
i  cargo  may  be  eflfected  by  a  total  and  permanent  inca- 
f  in  the  ship  to  perform  the  voyage,  for  that  is  a  destruc- 
rf  the  contemplated  adventure."  (/)  ^ 

•  2.  Cases  where  the  Goods  cannot  be  transhipped^  or  are 
Iliad  to  such  a  state  as  not  to  be  worth  forwarding  — 
i^  of  Master  to  sell  the  Cargo. 

8M.  Where  the  original  ship  is  disabled  in  the  course  of  Consjnicthre 

o  ^  total  lofls  on 

foyage,  and  no  other  can  be  procured  at  the  port  of  the  good*:  where 
ilty,  or  any  neighboring  port,^  the  master  has  a  right,  damaged,  and 
ethe  cargo  is  of  a  perishable  nature  and  sea-damaged,  warded— ^t 
I  it  at  such  port,  for  the  benefit  of  all  concerned ;  and  ^n^JJe^^llj 
Mured  on  goods,  in  like  case,  may  abandon,  and  recover  — Jmioo — 

•  a  total  loss.^    Where,  however,  the  original  *ship  can  Geaerai  princi- 

ples as  to  .con- 
structive total 
9.  Blakes,  9  East,  283.  (/)  In  Anderson  v.  Wallis,  2  Maole  dp  loss  on  goods 

Sel.  240.  by  reason  of 

sea-damage, 
where  the  origi- 
nal ship  is  dis- 

V.  Commonwealth  Ins.  Ck).  3  Sumner,  224 ;  Moses  r.  CoL  Ins.  Co.  cam^^be  tnlu^ 
M9.  shipped,  or  are 

bnrllwii  Ss  on  the  assured  to  show  this.    Per  Kent,  Ch.  J.  in  SchieflTelin  v.  not  worth  the 
In.  Co.  0  John.  21,  28.  expense  of 

lobiMOO  V.  Commonwealth  Ins.  Co.  3  Sumner,  224,  Mr.  Justice  Story  l«n«n'Pm«n*- 
'The  underwriters  undertake,  that  the  caigo  shall  be  capable  of  arriving  at 
af  dettioatioii,  notwithstanding  any  of  the  perils  insured  against  It  is,  there- 
BMinuioe  on  the  cargo  for  the  voyage ;  and  if^  by  reason  of  the  perils  insured 
llw  cargo  is  permanently  prevented  from  arriving  at  the  port  of  destination, 
total  loss,  for  which  the  insured  is  entitled  to  recover,  upon  a  policy 
If  the  vessel  during  the  voyage,  is  injured  by  the  perils  of  the  seas 
of  half  her  value,  and  no  other  vessel  can  be  procured  to  carry  on  the 
hB  port  of  destination ;  or,  if  the  vessel,  though  repairable,  cannot  be  repaired 
icflsoaable  time,  and  before  the  cargo,  being  of  a  perishable  nature,  will  be 
ijr  dcrtroyed  by  the  delay  to  repair,  in  such  case,  the  insured  is  entitled  to 
Mid  feoover  for  a  total  loss."  See  Patapsco  Ins.  Co.  v.  Southgate,  5  Peters, 
^tmef  9.  New  York  Fireman's  Ins.  Co.  18  John.  208 ;  Gilbert  r.  Hallett,  2 
k  S96 ;  Schieffelin  r.  New  York  Ins.  Co.  9  John.  21.  Where  the  loss,  as 
I{bI  or  total,  depends  on  the  amount  of  damage  merely,  the  rule  is  the  same 

to  tbo  cargo,  as  in  a  policy  on  the  ship ;  if  the  loss  exceed  half  the  value, 
bJ  on/  abandon.  Gardner  v.  Smith,  1  John.  Cas.  141 ;  Judah  v.  Randall, 
Gta.  XM;  Ludlow  V.  Col.  Ins.  Co.  1  John.  335;  Moses  v.  Col.  Ins.  Co. 
!t9;  Marcardier  v.  Chesapeake  Ins.  Co.  SCranch,  39;  3  Kent,  (5th  ed.) 

IIXB  itt  nvte ;  Budd  v.  Union  Ins.  Co.  4  M*Cord,  1.  A  loss  of  more  than 
seat,  upon  gooda,  by  compromise  with  captors,  has  been  held  to  be  a  total 
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be  repaired,  with  any  prospect  of  sending  on  the  cargo,  or 
what  remains  of  it,  in  a  marketable  state  to  its  port  of  destioi- 
tion,  or  where  another  ship  can  be  procured,  either  at  the  same 
or  a  contiguous  port,  without  any  very  extraordinary  delayer 
sacrifice,  the  master  is,  at  all  events,  empowered,  if  not  bound, 
to  send  it  on  ;  and  he  certainly  has  no  right,  in  such  caae,  to 
sell ;  nor  can  the  assured  on  goods  abandon  and  reco?ertf 
for  a  total  loss.^ 

If  the  cargo  be  imperishable,  or,  though  perishable,  not  • 
sea-damaged  as  to  be  in  danger  of  being  spoiled  or  deMjd 
by  the  delay,  the  mere  impossibility  of  repairing  the  ongd 
ship,  or  procuring  another,  in  time  to  send  on  the  cargo^t 
as  to  save  the  season^  will  not  entitle  the  master  to  8ell,oorlb 
assured,  on  abandonment,  to  recover  as  for  a  total  kM<  ! 
mere  loss  of  the  voyage  for  the  season  is  never  a  constmcW 
total  loss  on  imperishable  goods,  and  can  only  become  lofj 
the  case  of  perishable  goods,  when  they  are  so  sea-danapj 


loss,  the  same  as  sea-damage  in  that  proportion.  Clarkson  v.  Pbcmix  Im  CB.IJ 
1 ;  Waddell  r.  Cd.  Ins.  Co.  10  John.  61 ;  Vandenheuvel  v.  United  Int.  Oo-li* 
406.  W  here  there  was  an  insurance  on  certain  articles  enumerated  in  the  poi^^f 
a  moiety  of  them  were  lost,  the  assured  was  held  entitled  to  abandooitfiv*' 
loss,  though  the  loss  was  not  equal  to  a  moiety  of  the  whde  cargo.  Vi 
V.  United  Ins.  Co.  1  John.  406.  Where  a  technical  total  loss  is  sought  to  he  i 
upon  the  mere  ground  of  the  deterioration  of  the  caigo,  at  an  intenoediltol 
deterioration  of  memorandum  articles  must  be  excluded  from  the  coropatstii%^ 
there  are  both  memorandum  and  non-memorandum  articles  on  board.  In  foc^*' 
no  abandonment  for  mere  deterioration  in  value,  could  be  valid,  unlos  tbe< 
the  non-memorandum  articles  exceeded  a  moiety  of  the  whole  of  the  gootb 
including  the  memorandum  articles.  The  case  was  con&idered,  as  to  tbe  i 
ters,  the  same  as  though  the  memorandum  articles  should  exist  in  a 
Marcardier  v.  Chesapeake  Ins.  Co.  8  Cranch,  39,  4S.  There  can  be  no  i 
loss  by  damage  to  goods  insured  "  free  from  average."  Aranzameodi  e. 
Co.  2  Louis.  Rep.  432 ;  Morean  v.  U.  S.  Ins.  Co.  1  Wheaton,  219 ;  Neboa  f. ' 
Co.  3  Caines,  108, 110 ;  Buchanan  v.  Ocean  Ins.  Co.  6  Cowen,  318|  33L 

>  Ante^  187, 188,  and  note ;   Sallus  v.  Ocean  Ina.  Co.  12  John.  107; 
Union  Ins.  Co.  6  Cowen,  276 ;  3  Kent,  (5th  ed.)  212,  213 ;  Abbott,  8hi|V^l 
ed.)  365,  366,  in  notes.    In  Bryant  v.  Commonwealth  Ins.  Co.  13  Pick.5A< 
was  insured  from  Havana  to  Castine,  in  Maine,  and  was  wrecked  on  thi  < 
Virginia,  about  forty  miles  from  Norfolk,  but  was  taken  from  the  ve 
damaged,  and  might  have  been  sent  by  land  to  Noriblk,  and  thenoe  fay  *iVf 
tine,  for  less  than  My  per  cent,  of  its  value ;  but  the  master,  instead  of) 
its  place  of  destination,  sold  it  on  the  beach  ;  it  was  held,  that  the 
liable  for  a  total  loss.    It  seems  that  during  such  transpoftatioo  by  \MBi%  < 
would  be  at  the  risk  of  the  underwriters.    lb.    See  S.  C.  6  Pick.  131, 1A< 
188,  in  note.    But  see  Saltus  v.  Ocean  Ins.  Co.  12  John.  107 ;  amt»t  1S6;  tf'i 

*  See  onie,  185  to  188,  and  notes,  196,  and  in  note,  and  Bryant  v. 
Int.  Co.  13  Pick.  543,  there  cited;  Saltus  v  Ocean  Ins.  Co.  12  John.  107. 
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at  to  keep  them  til]  they  can  be  sent  on  would  involve  their  Cooatmctiva 
ang  destroyed,  or  rendered  worthless  for  all  merchantable  goods:  where 
irposes.     If,  indeed,  a  perishable  cargo  is  reduced  by  sea-  daina||«in!nd 
image  to  such  a  state,  at  the  intermediate  port,  that,  if  sent  ^J|JJ3£d*!lSrfit 
I  to  its  port  of  destination,  it  would  perish  before  arriving  of  mamerio 

me,  from  the  progress  of  rapid  putrefaction,  the  master  is  '— 

■lified  in  selling,  and  the  assured  may  recover  a  total  loss, 

«n  without  notice  of  abandonment,  although  the  original 

i^  tm^  not  be  disabled^  but  capable  of  being  repaired  so  as  to 

tmamtke  cargo.^ 

All  the  circumstances,  in  fact,  are  to  be  considered ;  and  the  Doctrine  of 

,     ^  .  ,        1     :    I  II  I       coottruclive  to- 

■e  doctnne  appears  to  be,  that  the  master  cannot  sell,  nor  the  tai  kM,  and 
mred  recover,  as  for  a  constructive  total  loss,  if,  upon  the  ^-damaged ^ 
boky  it  is  reasonable,  taking  into  view  the  nature  and  actual  §JJ^  ^1^^ 
4e  of  the  cargo,  together  with  the  time,  expense,  and  risk  of  thecaiea. 
tanring  the  means  of  sending  it  on,  that  the  master  should 
ift  another  vessel  for  that  purpose,  or  keep  it  till  the  original 
p  ean  be  repaired :   if  it  is  not  reasonable  that  he  should 
tfiis— if,  that  is,  a  prudent  owner  being  on  the  spot,  and 
hiMred,  would,  in  the  exercise  of  the  best  and  soundest 
IpDeot  that  could  be  formed  under  the  circumstances,  rather 
B  the  cargo  at  the  place  of  the  casualty  than  attempt  to      ^  1123 
it,  the  sale  by  the  master  will  be  justifiable,  and  the 
on  giving  timely  notice  of  abandonment,  may  recover 
a  total  loss.^ 


9.  Warren  Ins.  Co.  1  Story,  C.  C.  342 ;  M'Gaw  9.  Ocean  Ins.  Co.  23 

?,  186, 187,  and  cases  in  note,  199, 196,  and  cases  in  note ;   Whitney  v. 

Ins.  Co.  18  John.  206.    Where  a  cargo  is  so  much  injured  that  it 

the  safety  of  the  ship  and  cargo,  or  it  will  become  utterly  worthless,  it 

of  the  master  to  land  and  sell  it,  at  the  place  where  the  necessity  arises, 

it  might  have  been  carried  to  the  port  of  destination,  and  there  landed. 

«.  Wanen  Ins.  Co.  1  Story,  C.  C.  342 :   Saltus  v.  Ocean  Ins.  Co.  12  John. 

wm  tbe  other  cases  cited  to  this  point,  anie,  195,  196,  in  note. 

of  the  master  to  sell  the  cargo  depends  on  exactly  the  same  principles 
to  veil  the  ship,  and  like  it,  can  only  be  exercised  in  cases  of  extreme 
jUtt€,  ISa,  and  in  note,  196.  The  master  is  not  at  Uberty,  in  cases  of  ship- 
tbe  cargo  merely  on  the  ground  that  a  sale  will  be  the  best  for  all  ooa- 
tbst  a  pradeot  owner,  if  present,  would  sell  under  the  same  circnmstan- 
wfl  bo  justified  in  selling  only  by  a  legal  necessity.  Bryant  v.  Common- 
Coi  13  Pick.  943 ;  and  see  the  other  cases  cited  in  note  to  this  point,  mmu, 
,^0  9.  Vn.  Ins.  Co.  17  Mass.  478.  Where  a  vessel  was  stranded  on  the 
W^rbgiila«  Mid  the  cargo  was  landed  without  damage,  and  was  not  of  a  perish- 
^^iM^  aad  miglit  have  been  kept  in  reasonable  safety  until  the  owners  and 
^  who  lived  in  Maasachasetts,  could  be  heard  from,  it  was  held,  that  tbe  master 
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Right  (or  duty) 
of  master  to 
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laid  down  by 
Lord  Denman 
in  Sbjpton  v. 
Thorutoo. 


The  general  right  of  the  master  to  sell  has  been  no  where 
better  stated  than  by  Lord  Stowell  in  the  case  of  the  Gnti- 
tudine :  ''  Suppose  the  case  of  a  ship  driven  into  port  witka 
perishable  cargo,  or  suppose  the  vessel  unable  to  proceed,  of 
to  stand  in  need  of  repairs  :  what  must  be  done  ?  The  maHtf 
in  such  case  must  exercise  his  judgment,  whether  it  wonUbi 
better  to  tranship  the  cargo,  if  he  has  the  means,  or  tos4 
it :  he  is  not  bound  to  tranship ;  he  may  not  have  the  mcyi 
of  transhipment ;  but  even  if  he  has,  be  may  act  for  tbeb4 
in  deciding  to  sell.  If  he  has  not  the  means  of  iransh^fmtii 
he  is  under  an  obligation  to  sell  the  cargo^  unless  U  can  km 
that  he  is  under  an  obligation  to  let  it  perish  (g)  : "  sod  df 
general  right  of  the  master  to  tranship,  even  at  an  m 
freight,  has  since  been  fully  recognized  in  English  lawbj 
case  of  Shipton  v.  Thornton  (A),  and  the  doctrine  stated 
be  that,  in  all  cases  where  the  original  ship  is  forced  iltol 
port  of  distress,  and  is  there  found  to  be  so  disabled  as  to 
incapable  of  taking  on  her  cargo,  the  master  has  the 
from  his  character  of  agent  for  the  merchant  shipper, 
is  forced  upon  him  by  the  necessity  of  the  case,  to  actil 
port  of  distress  for  the  best  interests  of  all  conceroed; 
to  this  end  he  has  power  and  discretion  conceded  to 
adequate  to  the  trust,  and  requisite  either  for  the 
ment  and  forwarding  of  the  cargo  to  the  port  of  destu 
or,  where  that  is  impossible  consistently  with  a  due  regMij 
the  interests  of  all  concerned,  to  sell  or  otherwise  di^Kis 
it  at  the  port  of  distress.^ 

The  following  cases,  as  far  as  they  relate  to  the  sale  bf 

(g)  Per  Lord  Stowell  in  The  Gratitu-        (A)  Shipton  v.  Thornton,  Silt^ 
dine,  3  Rob.  240.  314. 


had  no  authority  to  sell  the  cargo,  and  break  up  the  voyage,  without  waftag' 
owners  end  insurers  could  be  consulted.  Bryant  v,  CommoDwaallk 
13  Pick.  543.  See  Scull  v.  Briddle,  2  Wash.  G.  C.  ISO ;  outs,  196,  in  Mis 
Shipp.  (6th  Am.  ed.)  3C6,  in  note,  19,  in  note ;  'onM,  1066,  in  note.  WhoeK 
necessity  for  the  sale  of  the  cargo  exists,  by  the  operation  of  the  perib 
upon  the  cargo  itself,  and  a  sale  of  the  cargo  is  made  under  it,  and  mi 
this  is  undoubtedly  a  total  loss  of  the  cargo,  no  less  than  a  sale  of  the  sh^li^  i 
similar  circumstances,  a  total  loss  of  the  ship.  2  PhilL  Ins.  329 ;  mmtt, 
note. 

>  3  Kent,  (5th  ed.)  212  ;  Mumford  «.  Commercial  Ins.  Co.  12  John.  268; 
Soovell,  4  John.  Ch.218;  Saltus  v.  Ooean  Ins.  Co.  12  John.  107;  AbboH, 
(6th  Am.  ed.)  365,  in  note. 
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8ter,  are  illustrations  of  the  above  principles :  as  far  as  they  CoiMtnietnra 
ite  to  the  right  to  recover  as  for  a  constructive  total  loss,  goods:  wbera 
J  depend  on  those  already  established  in  the  case  of  the  ^4riMi|ud 

II  cannot  belbr- 

P*  warded— rigkt 

It  may  be  remarked,  that  in  most  of  the  cases  where  the  ^i™***^  ^ 

(kb  sold  have  been  of  a  perishable  nature,  they  have  also  r— - — 

warranted  free  of  average  by  the  memorandum :  as  to  j^  ^j^j^^  ^ 


ii  we  roust  repeat  the  observation  before  made,  that  the  ^^'^^^  ^ 
■tuty,  to  be  free  of  average,  makes  no  difference  in  this  sale,  or  the 
ntry  (t),  in  considering  whether  the  loss  be,  on  principle,  icas,  wbetiwr 
il  or  only  partial ;  although,  from  the  greater  interest  which  ^^^,Sf|^^S«e 
(  asBured  has  in  such  cases  to  convert  a  partial  into  a  total  from  •▼»•§© 

■^  or  not. 

i  (of  atherunse  the  warrarUy  wovid  preclude  him  from  re- 
wring  any  things)  the  circumstances  on  which  he  relies,  as 
Ming  the  totality  of  the  loss,  are  to  be  watched  with  greater 
piDMm  and  a  closer  scrutiny. 
9iM  of  the  first  cases  in  English  law  where  the  point  Where  ahip 

was  wrtpartMM 

Be  upon  the  right  to  recover  as  for  a  total  loss  by  sale  of  disaUeicL  and 
go  abroad,  was  Manning  v.  Newenham,  in  which  the  in-  could  not  ht^ 
■nee  was  upon  a  Dutch  ship^  her  freight  and  cargOj  war'  ll'Jhkwiieid 
1/kifrte  of  average^  from  Tortola  to  London.     The  ship,  J,2[ta»of ^ 
after  sailing,  became  so  leaky,  that  she  was  forced  to  put  cargo^  bv  Lotd 
Id  Tortola  in  distress,  where,  on  survey,  she  was  found  Manning  v. 
in  such  a  state  that  she  could  not  be  repaired,  so  as  to  s^cSt^^TSb. 
on  her  cargo,  either  at  Tortola  or  at  St.  Thomas's,  which 
next  island,  and  was  accordingly  condemned  and  sold. 
cargo,  which  consisted  of  sugars,  was  then  examined,  and 
U  to  be  only  damaged  to  a  very  trifling  extent :  but  there 
pa  DO  ships  then  at  Tortola  in  which  the  whole  could  have 
Ii  sent  on,  though  a  great  part  might  have  been  forwarded 
tfeueb  then  in  the  harbor :  instead,  however,  of  for- 
any,  the  whole  was  sold  by  order  of  the  assured  at 
where  it  realized  within  700/  of  12,000/.,  the  sum  at 
il  was  valued  in  the  policy :  two-thirds  were  bought  ia 
it  of  the  owners,  and  had  not  arrived  in  England 
time  of  action  brought ;  under  these  circumstances  the 
who  had  given  due  notice  of  abandonment,  claimed 
as  for  a  total  loss :  the  jury  gave  him  a  verdict  for 

D  tlie  United  States,    loss  on  memorandnm  aiticles.  AMttfiVH^ 
be  BO  ooBSttnethra  total    note. 

33* 
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1184  ooNSTRiKniyB  total  loss  oh  goodb. 

CkMMtnictive  the  whole  amount,  which  the  court,  on  motion  for  a 

goocU:  where  *refused  to  disturb,  {j)     Lord  Mansfield  put  the  c 

SSIJ^I^nd  the  court  upon  this  short  ground  :  "  The  ship  has  fi 

^J2S2d-^rhi  irreparable  hurt  vnthin  the  policy :  this  drives  her  ba 

of  BMter  \o  toUij  and  there  is  no  ship  to  be  had  there  which  cum 

— z-r;r~—  whole  cars^o  on  board.^^  Ik) 

1125* 
Groondof  '^  seems  questionable  whether,  even  upon  the gi 

il«««i-  stated  by  Lord  Mansfield,  the  case  would  now  be  n 

nenwrks  on  •'  ,  ,  , 

MaDDing  o.  an  authority  ;  for  subsequent  decisions  have  showi 

jMiilbritcannot  mere  inability  to  tranship  the  whole  cargo  will  Df 

MMSmhwty;  constructive  total  loss :  though  all  the  sugars  could 

jDAbiiity  to  Mfnd  i^een  sent  on  by  the  two  ships  then  at  Tortola,  yet 

on  the  whole  •'  *  '  "^ 

c«rgo  will  not  erablc  portion  of  them  might :  it  does  not  appet 
ju»  y  I » hu  e.    g^^^^g  i^g J  ^ggj^  made  to  procure  ships  elsewhere ; 

the  sugars  had  been  so  far  sea-damaged  as  to  have  h 

danger  of  becoming  unmarketable,  if  kept  till  am 

ships  could  have  been  procured  for  forwarding  thei 

the  whole,  therefore,  it  appears  better  to  consida 

overruled,  than  to  endeavor,  by  a  forced  construeti 

concile  it  with  the  mpre  recent  authorities. 

A  peiwhaWc  In  the  case  of  Milles  v.  Fletcher,  which  has  bei 

MiTby'tlie        considered  with  reference  to  the  sale  of  the  ship*  tl 

oootlwiient^  of  ^  ^^^  cavgo^  which,  as  in  the  last  case,  consisted 

iiT«     iTwhere    ^^'®  these :  the  captors  had  plundered  part ;  of  tl 

it  ii«,  and  there  remained,  when  the  ship  was  brought  into  New  Y< 

being  no  8ture-  ^  np  iti  t  j 

houses  there,  it  recaptors,  fifty-seven   hogsheads   were   damaged; 

»o!dX^kept  whole,  from  the  leakiness  of  the  vessel,  was  in  a 

h«irfTi^ky  ®^^^®  '   ^"  order  to  repair  the  ship,  it  was  necessaril 

•hip;  and  the  but  there  Were  no  storehouses  in  which  U  could  bet 

I08B  It  construe* 

tiveiy  total.  an  embargo  was  laid  on  at  New  York,  which  woi 
Fletcher,  ^^^^j  h^vc  prevented  its  being  sent  on  to  London  ( 

iXMigi.  232.       destination,  where  it  was  to  have  arrived  in  July] 

cember  :  under  these  circumstances  the  master  sole 
1126*      on  the  spot;  *and  Lord  Mansfield  held  the  sak 

and  the  loss  constructively  total :  this  decision  seen 


(j)  Manning  v.  Newenham,  3  Dougl.    as  to  the  cooditioii  of  the 
130.    2  Camp.  623.  note  (a).    Park  on    vey. 
Ins.  368,  Sth  ed.    Marshall  on  Ins.  595.        (i)  Park  00  Ins.  368,  ft 
The  statement  of  the  facU  in  these  differ-    the  remarks  oT  Locd  EUeob 
ent  reports  is  rather  confiijtiog,  especially    case  in  giviag  judgmeat  n 

WaUii^ailrak*Sd.9tf 
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all  the  cases ;  and  indeed  the  question  of  Lord  Mans-  Cooftniethre 
seems  unanswerable.     "  What,  shall  a  cargo  which  was  gooda:  whera 
dcd  to  arrive  in  London  in  July,  be  kept  in  a  perishable  JS^gSiftnd 
at  New  York,  in  a  leaky  vessel^  till  December  ?  "  (Z)         SSdSd -^Si« 
both  these  cases  Lord  Mansfield  lays  considerable  stress  ^r  master  to 

I  the  lass  of  the  voyage  for  the  season,  as  one  of  the  cri-  — — -!_ 

for  determining  whether  the  sale  was  justified,  and  the  Hon  or  lott^ 
eonstractively  total :  the  two  following  cases,  however,  tkB^mSSHm 
iy  establish  the  position,  thai  the  mere  loss  or  retardation  JJJ^ve'^ 


b  voyage  for  the  season^  owing  to  the  disability  of  the  ^J^*  - 
inal  ship,  and  the  impossibility  of  at  once  procuring  others  aod  ooiv  90  m 
vward  the  cargo,  never  gives  the  right  of  sale  or  aban-  g^^  ^hea 


awt  in  the  case  of  imperishable  goods,  and  only  does  so  ^^^Si'uS 
H  ease  of  perishable  commodities,  when,  from  the  sea-  ^^^JITY)* 

.  ,         1  .       ,    .  .      ,      ,  .   ,  spoiled  If  kept 

■gethey  have  already  sustamed,  it  appears  m  the  highest  till  they  can  be 

iMprotMBible  that  they  will  be  totally  destroyed,  or  spoiled  ^^"^ 

Berchantable  articles,  if  kept  at  the  port  of  distress  till 

'  ein  be  forwarded :  in  this  latter  case  the  master  may 

iod  the  assured  abandon,  not  because  the  voyage  has 

\  lost  or  retarded,  but  because,  in  the  language  of  Lord 

nboroagh,  "  the  goods  themselves  have  received  some 

viil  damage,    operating    a    destruction  of   the    thing 

wl.»  (m) 

SDfiiper,  iron,  and  nailsy^^  were  insured,  "/ree  ofaverage,^^  Lon  of  the 

London  to  Quebec.     The  ship,  which  sailed  late  in  the  Ma»o?by'tbe^ 

BOy  was  compelled,  by  tempestuous  weather,  to  put  back  fheToriguiaf 

Hi  into  the  port  of  Kinsale,  where  she  was  surveyed,  *^'P'  i^eidnot 

•'a  coastnictive 

band  to  be  so  damaged,  that  she  could  not  be  repaired  total  loss,  on  a 
Ml  to  reach  Canada  that  season ;  nor  could  any  ship  be  ^^unA^^jf^* 
weAj  eiiker  in  Kinsale  or  Corky  in  which  to  send  on  the  Ap^,f"**  li  . 
klill  the  next  spring :  on  the  result  of  the  survey  being  Sei.  240. 
%  the  assured  gave  notice  of  abandonment,  and  the 
1^  whioh  had  been  only  damaged  to  a  very  triJUng  extent^ 
■ht  at  Kinsale  by  their  orders.     The  court  held,  on  the 
nples  aheady  indicated,  that,  under  these  circumstances,      #  1127 
Mued  could  not  recover  as  for  a  total  loss ;  for  this  was 

B»  V.  FleCcber,  DoogL  332.  (m)  5  Maule  dp  Sel.  57. 


1  JoRiui «.  Wmnm  Itm.  Co.  1  Story,  C.  C.  342,  cited  jnm<,  113a 


1196  ooKSTRUonyB  total  loss  ov  goods. 

CoDstniotivo      a  mere  temporary  retardation  of  the  voyage,  not  at  all  toid- 
ffoodi:  wbera    ing  to  the  destruction  of  the  thing  insured,  (n) 
^2,J3i^^         And  the  decision  of  the  court  was  the  same  in  the  foUot* 
wuM^Mit  ^"S  ^^^®>  where  the  thing  insured,  though  perishable  in  iistm 
of  matter  to      nature,  teas  yet  not,  in  fact,  so  sea-damaged  as  to  render  U  lUl 

to  be  spoiled,  if  kept  tiU  it  could  be  forwarded.    The  insoraM 


Mtoaoargoof  was  ou  flour  (o),  warranted  free  of  average,  from  Waterfc* 
K^mt^-duDM^  to  St.  John's,  Newfoundland:  the  ship,  as  in  the  lastcMj^J 
^thoddS^^  had  sailed  in  October,  and  was  compelled  to  put  bwk,^' 
Hnntv.  Royii  distress,  into  Cork,  where,  on  survey,  she  was  found  »  " 
Comp.  abled  as  to  be  obliged  to  be  broken  up  and  sold,  and  the 

5    .  A  Sd.  47.  ^[jjgjj  j^j^j  Ij^gu  taken  out  of  her  and  surveyed,  was  foondi 

be  very  little  damaged,  and  might  have  been  safely  kqit' 
Cork  till  the  spring,  when  it  might  have  been  forwaidrfl 
its  destination  :  instead  of  so  keeping  it,  however,  the  i 
had  it  sold,  and,  having  given  notice  of  abandonment, 
to  recover  as  for  a  total  loss:  the  court,  as  in  the  bat' 
and  upon  the  same  grounds,  held  that  the  loss  wtt 
partial,  (p)     "  Here,"  said  Lord  EUenborough,  "waeti 
tardation  of  the  adventure  only;  it  is  stated  that  the 
could  not  have  been  forwarded  till  next  spring,  thit 
might  have  gone  then,  for  it  is  not  to  be  supposed 
such  a  port  as  Cork  there  would  not  be  some  vesed  til 
found  for  the  next  season,  to  forward  the  cargo  to  St  J( 
—  nor  can  I  necessarily  infer  that  the  flour  would  be 
in  quality  and  condition  by  the  delay,  from  Novembei^ 
April,  so  as  to  incur  any  material  damage  operating  ikti 
tion  of  the  thing  insured.'*^  (jf) 
▼tnOmeron v.       On  the  same  principle,  where  a  case  of  cutlasses 
3Ciimpb. 41.     by  the  master  at  an  intermediate  port,  from  the  im| 

owing  to  contrary  winds  and  the  necessity  of  keeping 
1128  ^      ^convoy,  of  carrying  them  on  in  his  own  ship  to  their 
destination,  this  sale  was  held  not  justified  (r)  ;  and  tbei 
sion  was  the  same  where  a  cargo  of  '*  crates j 
Indian  blues,^^  destined  for  the  African  trade,  were 
the  master  at  the  Bermudas  (whither   his  ship  had 

(n)  Andenon  v.  WalUs,  2  Maule  &  >loKr  only  (for  the^oriii  outofAi^ 
Sel.  240.  tion,)  warranted  free  of  afctafc^"  A! 

(o)  Pork  was  also  included  in  the  pol-        {p)  Hunt  v.  Royvl  £xoIl  Am. 
icy ;  but  aa  to  t^  no  question  was  made.    5  Maule  &  SeL  47. 
"  This  must  be  considered  as  a  policy  on       {q)  5  Maule  ^.  SeL  S5. 

(r)VanQiiieroii9. 
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^  after  capture  and  recapture,)  because  he  had  lost  all  Constructive 
oats,  which  are  necessary  for  the  barter  trade,  and  could  ^«:  whera 
pt  a  sufficient  complement  of  hands,  (5)  dJriLg^*Mid 

I  the  same  ground,  it  was  held  that  underwriters,  on  ^*2|^^^*^u| 
b  insured  from  London  to  Demeraray  were  not  liable  as  of  master  to 

I totalloss,  where  the  ship,  being  captured  and  re-cap-  — 

],  was  sent  into  St.  Thomas^  stript  of  all  her  hands,  and  at  an  inter. 
eaptain,  not  being  able  on  his  arrival  there  to  procure  a  without  ^^ 
I  crew,  or  otherwise  to  raise  money  to  pay  the  salvage,  *^^e?heMhe 
I  this  ground,  immediately  (within  three  days  of  his  arrival)  original  ship 

roiflrht  not  navs 

the  ship  and  cargo,  and  broke  up  the  adventure  {t) :  Lord  been  manned 
■borbugh  remarked,  that,  although  he  could  not  at  first  ab^r'shjpa  pio- 
a  competent  crew,  he  ought  to  have  waited  a  reason-  ^aSf  Ifi^dd 


time  for  that  purpose :  ships  that  came  in  might  have  ?? *j^iji?jj*^ 
Bd  him  assistance,  or  seamen  might  possibly  have  been  ob»  Robertson, 
4 from  the  neighboring  island.    "  It  does  not  satisfactorily       *"'*^* 
tf  that  he  might  not  have  raised  the  money  by  drawing 
ii  owners  or  hypothecating  the  ship.     Even  if  the  ship 
prevented  from  completing  the  voyage,  it  does  not  appear 
liie  goods  might  not  have  been  forwarded  to  their  place 
atioation  by  other  vessels." 

le  following  cases  show,  that  if  means  of  transhipment  Although  the 
either  immediate  or  eventual,  and  the  goods  can  either  di^Sed,  yet, 


sent  on,  or  kept  for  future  transhipment,  without  {raeSIilpmait 
fir  of  being  spoiled  by  the  progress  of  decay  arising  from  fin^Jj^af* ^ 
•mage,  and  with  the  prospect  of  reaching  their  destina-  *j![®°J^"°** 
B  a  marketable  state  —  the  master  is  bound  to  tranship  be  either  kept 
epthem;  at  all  events,  he  cannot,  by  electing  to  sell,  a'proba^iit^of 
the  asBured  a  right  to  recover  as  for  a  total  loss.  JTort^^of^dSS*. 

k cargo  of  wheat  was  insured,  "free  of  average,"  from  tetobfe'sStT— 
bn  to  Lisbon  :  the  ship  was  so  damaged  in  the  Downs,  the  master  cau- 
lks was  forced  to  run  into  Dover,  where,*  on  survey,  she  the  assured 
fbaod  to  be  wholly  disabled  from  pursuing  her  voyage,  MnicUve'toua 
pi  at  a  cost  greater  than  her  repaired  value  :  the  whole  y^|^n„  m«ni 
l^ooiisisting  of  1160  quarters,  having  been  landed,  it  was  ^^^'  ^^ 
I  thac  400  only  were  dry,  700  were  wetted,  but  were  2  Campb.  623. 
biedy  and  the  residue  was  wholly  spoiled  :   on  this  state      ^  1129 
Bii  Lord  £Ulenborough  said,  (in  reference  to  the  case  of 


Them  9.  Mfllar,  2  Stark.  1.  {t)  Underwood  9.  Robertson,  4  Camp. 

138. 
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Constractive      Manning  t;.  Newenham,  ifvhich  had  been  cited,  as  in 

0oodt:  wi^re    the  plaintiff,)  '<  I  accede  to  that  case ;  and  if  it  shall 

^2[J^^nd    ^*^  ^^  voyage  here  was  not  worth  pursuing^  a^d 

<»«»|^*>^fo^     1^^^  fiQ  fneans  of  pursuing  itj  I  think  this  must  be  c 

of  master  to      a  total  loss : "  as,  however,  in  the  further  course  o 

*^'^'    it  appeared  that  at  the  time  of  the  casualty  there  \ 

lying  in  Dover  harbor j  in  which  the  wheat  migU 

sent  on  to  Lisbon,  Lord  EUenborough  said  he  wai 

opinion,  on  this  additional  evidence,  that  the  action 

be  maintained  for  a  total  loss,  (u) 

Thooffh  at  one       The  following  casc  shows  that,  though  at  oni 

time  the  state  ^    ,  °  ,  .  .   ,        j 

of  the  cargp  be  State  of  the  cargo  was  such  as  to  give  a  right  oj 
ttfy  abandoo^  ment,  yet  if  the  right  be  not  then  exercised,  and  t 
mseVsubmer-  ^^^  cargo  be  afterwards  recovered  in  such  a  state  1 
•km.)  yet,  if      be  sent  on  in  a  marketable  condition  to  its  port  i 

svco  runt  iw 

not  tben  exer-  tion,  and  there  are  opportunities  of  so  forward 
of  it  lie'aiier-     assured  cannot  direct  a  sale,  and  treat  the  loss  as 

wards  recover-    :„pi     *^*   i 
ed,  so  that  it        ^^^V  ^^^^^' 

can  be  sent  on        Part  of  a  cargo  of  wheat  was  insured,  "  free  ol 

m  a  marketable  °  ' 

state,  the  as-  (but  without  the  exception,  unless  stranded)  from 
seU  and  recover  to  Liverpool :  in  going  down  the  Waterford  rivi 
as  for  a  total      struck,  and  filled  so  fast  that,  to  save  her  from  8 


38. 


Andenon  v.      was  Tun  ashore  on  a  bank,  where  she  was  compl 

Boyal  Excb.  .  _  * 

Comp.  7  East,  Water  at  every  high  tide :  in  the  course  of  about  a 
the  exertions  of  the  master,  the  whole  of  the  cai 
out  in  a  sea-damaged  state  :  of  that  portion  of  the  c 
1130  *  was  the  subject  of  the  insurance,  part  was  *whc 
but  about  two-thirds  were  kiln-dried,  and  might 
sent  on  to  Liverpool  in  a  marketable  state  as  whei 
sel,  which  sailed  thither  about  two  months  after  1 
and  by  which  that  part  of  the  cargo  which  belong 
shippers  was  actually  forwarded.  The  agent  of  i 
however,  instead  of  so  forwarding,  sold  it  at  Wat 
the  assured  brought  his  action  for  a  total  loss.  T 
of  his  right  to  recover  was  considered  mainly  wil 
to  the  time  at  which  he  had  given  notice  to  aban< 
EUenborough,  however,  plainly  intimated  that,  a 
assured  might  have  treated  the  case  as  one  of  tots 
the   wheat  remained  submerged  in  the  water,  j 

(u)  Wilson  V,  Royal  Excb.  Ass.  Comp.  2  Camp.  633. 
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lad  ceased  to  be  total  when  the  wheat  had  been  in  fact  CooftracUve 
rat,  and  might  have  been  forwarded  in  a  marketable  goods:  whera 

(v)    On  the  same  ground,  in  a  ease  where  the  ship  was  d^aS«C*nd 
ked  at  her  port  of  landing,  but  her  cargo,  consisting  of  ^J^Sed^^^Su 
CO  and  sugars,  insured  "free  of  average,"  was  all  got  of  maaterio 

ore  and  saved,  though  m  a  very  damaged  state,  but  it 

Kit  appear^  though  the  original  ship  was  disabled  and  Royal  Excb.* 
dd  to  be  broken  up,  that  what  was  saved  of  the  cargo  ig  Ea»i|^4. 
t  not  have  been  forwarded  in  other  vessels  —  Lord 
iborough  and  the  Court  of  King's  Bench  held  that  the 
ed,  who  had  abandoned,  could  not  recover  as  for  a 

]ots.{w) 

SB5.  Although,  however,  the  original  ship  be  capable  if,  however, 

^-  C.J  .  II  ui       the  cargo  can. 

ipair,  or  means  of  transhipment  are  readily  procurable,  not  be  sent  on, 
Bister  is  not  bound  to  tranship,  for,  a^  Lord  Stowell  ^'^i^iv^^ 
"even  in  such  case  he  may  act  for  the  best  in  de-  JJa^^JJ^iupoit 
g  to  sell  (x) :  "  if  the  cargo  be  so  damaged,  as  not  to  be  of  destinatioo, 
Derchantable  state  at  the  time  of  the  casualty  —  if  it  is  and  abandoned, 
B  that,  if  sent  on  to  its  port  of  destination,  it  will  be  mayexiaU^ 
lyed  by  putrefaction,  arising  from  sea-damage,  before  ment"**"*^ 
iog  there  —  ^  if,  in  short,  considering  the  nature  and      *  1131 
tiQO  of  the  cargo,  and  the  cost  of  transhipment,  a  pru- 
OWDcr,  if  uninsured  and  on  the  spot,  would,  in  the 
ie  of  a  sound  discretion,  rather  sell  than  tranship,  the 
y  the  master  or  the  assured  will  be  justified,  and  the 
DMiy  recover  as  for  a  constructive  total  loss.^ 
I  following  cases  illustrate  this  position :  —  A  cargo  of  ?^'P^i|!US^ 
( was  in0ured,/ree  of  average,  from  Liverpool  to  Calais :  to  her  loading' 
ip  was  forced  to  put  back  to  Liverpool  in  a  totally  dis-  ^^i^cJgol^ 
state,  and  the  sugars  having  been  necessarily  unloaded,  whSSCowingto 
bnod,  on  survey,  to  be  so  sea-damaged,  that  no  part  of  ?®*'^™^»  j^ 
poi  in  a  merchantable  state,  and  that  they  could  not  have  bientate— such 
leot  OD  except  as  damaged  goods,  though  ships  might  be'^waided, 

but  may  be  told 

9.  Royal  Excb.  Aaa.    Comp.  16  East,  214;  and  see  the  com-  Jhoughft^S^ 
38L    See  the  effect  of  this    ments  of  Lord  Abinger  on  this  case  in  easily  have 
by  I'Cvd  Abinger,  3  Bingh.    Roux  v.  Salvador,  3  Bingh.  N.  C.  280.        been  sent  for. 

(X)  3  Rob.  240.    See«ii<e,p.ll24.         gSJSifiJih. 
9,  Boysil  Exch.  Ass.  6  Taunt  387; 

2Mafah.oe. 

jlat§,  1122,  ia  note.  >  Anu,  1122,  1123,  in  note. 


1140 


OONSTBUOTIVE  TOTAL  LOflB  OV  €H)0D6. 


CoBftnictfve 
toctl  iomoa 
floodt:  where 
toeyare  sea- 
damaged,  and 
cannoC  befur- 
wMded — r^t 
of  maater  to 
aell  the  caiigo. 


1132* 

A  cargo  of 
wines  is  saved 
oat  of  a  wreck- 
ed ahip  at  one 
of  its  ports  of 
destination,  and 
there  foanu  to 
be  so  damaged, 
that,  though 
part  of  it  IS  in 
a  mefcbantable 
state,  and  might 
eti&Tbefor- 
waroed,  yet  it 
ii  better  for  all 
eoooemed  to 
sell  it  at  the 
port  of  casualty 
than  to  send  it 
oo  U>  its  port  of 
ultimate  oesti- 
nation:  temiUj 
the  sale  is  justi- 
ftad,  and  the 
loaa  coostruc- 
tirelT  total. 
Hudson  V.  Har- 
rison, 3  Brod. 
dBBfaigh.97. 


easily  have  been  procured  to  forward  them  in  that  stale. 
Under  these  circumstances,  the  sugars  were  sold  at  Lif!^ 
pool,  where  they  realized  wUhin  a  third  of  their  invoice  frk; 
and  the  assured,  who  had  given  due  notice  of  abaDGJoooMi^ 
claimed  to  recover  as  for  a  total  loss.  Chief  J.  Gibbsd 
the  jury,  at  the  trial,  that  the  assured  would  not  be  joBlili 
in  abandoning,  unless  the  property  was  reduced  to  saekt 
state,  that  it  could  not  be  applied  to  the  original  pwrpott if  t^ 
voyage  ;  but  that  they  would  be  entitled  to  do  so  *'  if  it 
not  in  a  proper  condition  for  the  market :  the  jary 
the  sugars  were  not  in  a  fit  state  to  be  forwarded,  and 
for  a  total  loss ;  which  verdict  the  court  refused  to 
turb.  (y) 

The  following  case,  if,  indeed,  it  ought  nottobejnd 
on  the  ground  of  an  acceptance  of  the  abandonment  bgHii 
derwritersj  which  was  mainly  relied  on  by  the  majority  rf 
court,  goes  further  than  any  other  authority  in  Englidi 
and  seems  to  show  that,  although  ample  opport 
transhipment  exist,  and  part  of  the  goods  are  still  is  a 
chantable  condition,  yet  they  may  be  sold  and  aband^ 
upon  the  whole,  it  was  better  for  the  interests  of  ail 
cerned  not  to  forward  them.     The  facts  *of  the 
these :  a  cargo  of  cape  wines,  consisting  of  241  pipes 
hogsheads  (of  the  invoice  value  of  nearly  8000/.) 
sured  (but  without  any  warranty  to  be  free  of  averagi^ 
the  Cape  to  Bristol,  Liverpool,  or  Dublin :    had  tba 
arrived  safely,  the  assured  intended  to  have  landed  100 
at  Bristol,  and  to  have  sent  on  the  remainder  to  IMIm, 
was,  therefore,  the  ultimate  port  of  destination  :  the  tiaft 
ever,  just  before  reaching  Bristol,  was  driven  by  a  gab 
the  rocks  at  Portishead,  about  thirteen  miles  fi'om 
where  she  bulged,  heaved  over,  and,  finally  lay  in 
position,  that  the  whole  of  her  cargo  was  under  wateral 
tide.     The  assured,  immediately  on  hearing  of  the 
gave  notice  of  abandonment,  and  measures  were  tbeii 
with  the  express  sanction  of  the  underwriters,  to 
cargo  :  the  result  was,  that  229  pipes  and  67  hogsbeadi 
got  out,  of  which  71  pipes  and  43  hogsheads  were 


(y)  Gernon  v.  Royal  Exch.  Ass.  Comp.  at  N.  P.  Holt,  S2,  in  Bane.  6ftft^\ 
2  Marsh.  92. 
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and  17  pipes  and  4  hogsheads  were  quite  empty  ;    the  ConstracUve 
loe  had  either  partially  leaked,  or  were  more  or  less  good*:  where 
aged  by  sea  water,  but  were  not  in  an  unmerchantable  dam4«i,*and 
;  and  ships  might  easily  have  been  procured  to  take  them  ^aiSed*^  rtriii 
I  Dublin.    The  parties,  however,  who  had  saved  the  wines,  of  master  to 
niog  it  unadvisable  to  send  them  on,  advertised  a  sale,  on 


Ity  preceding  which  (being  more  than  two  months  after 

sasualty)  the  underwriters  gave  notice  that  they  would 

tBDCtion  such  a  step,  and  it  was,  accordingly,  postponed 

mother  month,  when,  all  attempts  at  negotiation  having 

d,  the  wines  were   finally  sold   for  the   gross  sum   of 

U.,  25.  6</.  (rather  more  than  half  the  invoice  price,)  and 

the  net  sum,  after  deducting  salvage  and  all  expenses,  of 

BL  16«.  2eL     The  sale^  in  the  opinion  of  the  taitnesses  for 

\  parties f  had  been  very  fairly  conducted^  and,  under  the 

muianceSf  was  the  best  step  for  the  interests  of  all  con- 

}&L    Upon  the  whole  case,  the  Court  of  C.  Pleas  held  The  case  wm 

the  plaintiff  was  entitled  to  a  verdict  for  a  total  loss  (z) :  ^-aSd  ^"an't'c. 

Bijority  of  the  court  laid   principal  stress  on  the  fact,  cfptapce  of  the 

^        *  r  r  7   abaDdonment 

the  conduct  of  the  underwriters  amounted  to  an  ac-  by  the  under- 

«U  PI  I  Alio 

luce  of  the  notice  to  abandon,  and,  therefore,  fixed  the  »iiq3 
•  of  the  parties  from  that  time.  Mr.  J.  Richardson,  judgment  of 
fweTj  put  his  judgment  on  the  ground  (1)  that,  in  this  ^^^'  ^^^' 
there  was  such  a  loss,  as  to  give  the  assured  a  right  of 
donment  at  the  time ;  and  (2)  that  such  right  had  not 
deTested  by  subsequent  circumstances :  as  to  the  first 
be  aaidy  ''  When  notice  of  abandonment  was  given  the 
iras  on  the  shore  on  her  side,  exposed  to  the  operation  of 
ind  and  tide,  and  at  high  water  the  whole  of  the  cargo 
■meraed  in  the  sea  ;  and  it  was  uncertain  whether  she 
;  ooC  perish  with  the  rise  of  every  tide :  "  as  to  the 
d  pointy  after  remarking  generally  on  the  state  of  the 
I  and  the  opinion  of  all  the  witnesses,  that  a  sale  was 
M  measure  for  all  concerned,  he  added,  ^^  It  is  material 
MTve,  that  such  part  of  the  wines  as  were  damaged  by 
It  water  must  have  become  in  a  more  deteriorated  state  by 
or  by  sending  them  on  to  Dublin,  their  final  port  of  des- 
01 :  "  undoubtedly  this  last  consideration  is  material  (a),  S^™J^*^ 


9.  Harrison,  3  Brod.  dp       (a)  See  Roux  v.  Salvador,  3  Bingh. 
7.    t  Moore,  288.  N.  C.  266. 

ou.  n.  34 
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and  may,  perhaps,  be  deemed  sufficiently  so  to  reoc 
case,  on  its  facts,  with  the  other  authorities,  even  wil 
ting  it  exchisively  on  the  ground  of  an  acceptance 
donmcnt  by  the  underwriter. 

Where  the  original  ship  is  disabled,  and  perishal 
saved  from  her  hold,  are  reduced  to  such  a  state  by 
age  that  they  would  have  been  worth  nothing j  it  wi 
are  therefore  sold  in  the  foreign  port,  for  less  than  tb 
this  is  a  clear  case  of  constructive  total  loss,  especia 
there  are  no  procurable  means  of  transhipment  (b) 

In  such  case,  in  fact,  there  can  be  no  little  questio 
assured  may  recover  the  whole  amount  of  the  insara 
without  notice  of  abandonment :  as  it  is  now  settk 
may,  wherever  the  cargo,  being  necessarily  unlooc 
intermediate  port  for  the  repairs  of  the  ship,  is  sold  tl 
the  certainty  that,  if  sent  on,  it  will  perish  before  ai 
its  port  of  destination,  from  the  progress  of  putrefac 
ing  from  previous  sea-damage ;  and  this,  ♦though  th 
ship  is  capable  of  being  repaired  so  as  to  take  on  tt 
of  the  cargo,  and  actually  does  so.  (c) 

The  cost  and  difficulty  of  transhipment,  consid 
reference  to  the  peculiar  nature  and  actual  state  of  1 
is,  undoubtedly,  a  fair  circumstance  for  the  maste 
into  consideration  in  determining  whether  to  sell 
ward  the  cargo,  as  is  well  shown  by  the  two  folloiv 
decided  in  the  United  States  —  A  cargo  of  coffet^ti 
tea,  was  landed,  without  damage,  after  the  wreck 
disability  of  the  ship,  on  the  coast  of  Virginia,  al 
miles  from  the  port  of  Norfolk,  to  which  port  tl 
might  have  transported  it  by  land,  and  thence  for 
to  its  port  of  destination  by  another  vessel,  at  ai 
altogether  less  than  one-third  of  its  invoice  value : 
doing  so,  however,  he  sold  it  on  the  beach  for  witi 
tion  of  that  value  :  this  was  held  neither  to  be  a  rig' 
nor  a  case  of  constructive  total  loss,  (d)  On  the  ol 
where  a  cargo  of  wheat  was  saved  from  a  stranded 
got  ashore  much  damaged,  on  an  open  beach,  mi 


(*)  Parry  v.  Aberdein,  9  B.  &  Cr.  411. 
4  M.  &  Ryl.  343. 

(c)  Roux  ».  Salvador,  3  Bingh.  N.  C. 
266.    4  Scott,  1. 


(d)   t  Bryant  v.  Commoi 
Comp.  6  Pick.  131,  cited  2  Pi 
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1  the  nearest  port,  to  which  it  must  have  been  transported  Constmctive 
ly  along  the  beach,  and  then  carried  several  miles  in  boats  goods :  wheie 
I  great  hazard,  the  court  held,  that  these  facts  justified  an  (U^^4r^!^d 
ndonment,  because  the  master,  as  the  agent  of  the  assured,  ^^^*!l^^u. 
I  not,  in  this  case,  bound  to  tranship,  (e)     As  Mr.  Phillips  of  master  to 
Vfes.  one  fi^round  of  distinction  between  these  two  cases  ; '— 

.    ,       «       ^        ,        ,.^  ^    .  In  such 


ioobtedly  was  the  different  nature  of  the  respective  car-  the  ffa<«r«  of 

a,  the  expense  of  transporting  coffee,  sugar,  and  tea  being  aiso1i!of«  taken 

y  trifling,  in  respect  ofifisir  value,  in  comparison  with  that  jj^/^**"**^'^ 
tniwporting  grain. 

b  wc  have  already  seen,  one  ground  of  Lord  Mansfield's  ?J*"^®*  °^ 

anon  in  the  case  of  Manning  v,  Ne  wenham  was,  that,  though  the  wkoU  cargo 

< of  the  cargo  might  have  been  forwarded  by  ships  which  warded;  if  any 

■ein  port  at  the  place  and  time  of  the  casualty,  yet  the  ^,J{^i^a 

lb  of  it  could  not :  and  the  same  point  was  afterwards  comparatively 

•^  undamaged 

■ed  on  the  attention  of  the  Court  of  Kin£;'s  Bench  (though  state,  it  ought 

J       *   J  •.!_••     1  V    •  •  I  °  -  to  be  tran- 

•dverted  to  in   their  judgment)  in  arguing  the  case  of  shipped,  and 
itnon  V.  The  Royal  Exchange  Assurance  Company.  (/)  Si^bel^ 
n  18  now,  however,  no  doubt  that  this  circumstance  is  Ej^^nSin* 
eoodusive  in  determining  whether  a  sale  by  the  master  ^^ff^Jfj  ^  ®' 
■lifiable,  or  the  loss  on  goods  constructively  total ;  but      *1135 
if  any  part  of  the  cargo  can  be  forwarded,  with  a  chance 
i  arriying  in  a  marketable  state,  and  means  exist  for  its 
lupment,  it  ought  to  be  so  forwarded,  and  cannot  right- 
be  sold.     Thus,  where  part  of  a  cargo  of  indigo,  shipped 
Calcutta  for  England,  was  saved,  without  any  material 
ige,  from  the  wreck  of  the  ship,  and  landed  at  the  Cape 
mm]  Hope,  and  there  sold  by  the  master,  instead  of  being 
orded,  as  it  very  shortly  afterwards  might  have  been,  by 
ar  abip,  the  court  held  that,  as  the  jury  had  found  such 
■Kler  the  circumstances,  not  to  be  necessary,  it  could 

title  in  the  purchaser,  (g)     In  this  case,  indeed,  as 
remarks,  there  was  no  pretence  for  a  sale,  the 
wrecked  in  a  British  possession,  the  cargo  not 
able,  nor  materially  damaged,  abundant  means  of  tran- 

t   existed,  and   it  might  have,  at  all  events,  been 
at  the  Cape  till  the  owner's  directions  had  been 


ttmmdweU  v.  Union  Ins.  Comp.    prd.     Anderson  v.  Royal   Exch.   Ass. 
1%  Bmp.  270,  cited  2  PhiUips,  326.    Comp.  7  East,  44. 
06  lf*""*"g  «•  Newenham,  n*-       (g)  Freeman  v.  East  India  Comp.  5 

B.  &  Aid.  617. 
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received  as  to  what  was  to  be  done  with  it :  the  anthorityrf 
this  ease  has  been  supported  by  subsequent  decisions  mtda 
very  similar  circumstances  (h) ;  and  the  position  derivibb 
from  it  must  now  be  taken  as  undoubted  law. 

It  is  equally  clear,  and  is  established  by  the  same  antboft 
ties,  that  if  a  sale  of  the  cargo  be  not  otherwise  jastifidilik 
it  will  not  be  rendered  so  by  being  made  under  the  dccreei 
a  Vice-admiralty  court  abroad,  (i) 


♦Sect.  IV.  Constructive  Total  Loss  on  Frdgkl 
Art.  1.  In  cases  of  Capture,  Seizure^  DetenHan,  J}t  t 


CoDstmctive 
total  loss  on 
freight  —  in 
cases  of  cap- 
ture, dec. 

A  oonstmctive 
total  loss  on 
ship  and  cargo 

/bcMrignt  of 
abaadoQment 
onfreighu 


§  396.  We  have  already  seen  that  an  absolute  total  \Mi 
ship  and  cargo,  or,  in  some  cases,  on  either,  invohd 
absolute  total  loss  on   freight ;  in  other  words,  when 
circumstances  of  the  case  are  such  as  to  make  the 
earning  of  freight  wholly  impossible,  no  notice  of 
ment  is  requisite  in  order  to  enable  the  assured  od 
to  recover  the  whole  sum  he  has  insured  on  that  inteiai| 
On  the  other  hand,  where  the  circumstances  are  mki 
make  the  ultimate  earning  of  freight  highly  doid)tfiil| 
out,  however,  destroying  all  hope  of  eventually 
then  notice  of  abandonment  may  be  necessary  to 
assured  on  freight  to  recover  as  for  a  total  loss  on  thai  i 
est ;  in  a  word,  a  constructive  total  loss  of  ship  or 
constructive  total  loss  on  freight.^ 


(h)  Morris  r.  Robinson,  3  B.  &  Cr.  Taunt.  66.    Idle  v.  Royal  Sn^ 

196.    5  Dowl.  &  Ryl.  35.    Cannan  v,  8  Taunt  755.    3  Mooie,  11& 

Meaburn,  1  Biagh.  24a    8  Moore,  127.  Forsler,  6  Taunt  25.     1 

(t)  Ibid.  Robertson  v.  Mar)oribanlB,  S 

(k)  Green  v.  Royal  Exch.  Comp.  6  Mount  v.  HanisoD,  4  Bii^  S& 


1  Callender  v.  Ins.  Co.  of  N.  Am.  5  Binney,  525.    In  Herbert  v.  HiBeBi'j 
Gas.  93,  Mr.  Justice  Kent  said  ;  —  *<  It  appears  to  me,  that  the  same  peri^< 
same  extent,  ought  to  exist,  to  authorize  a  recovery  on  a  policy  on  frasfat*  ^\ 
policy  on  the  ship.     If  the  assured  could  not  recover  a  total  loss  on  the  i 
reason  why  lliere  ifihouid  be  a  recovery  on  the  freight."    This  was  ssid  is  *] 
where  a  policy  being  made  on  freight,  from  New  York  to  Havana,  tfas 
driven  ashore  at  Sandy  Hook,  and  was  so  much  damaged  that  it  ntpiKi 
fortnight  to  repair  her  and  fit  her  for  sea.    The  voyage  was  reliiiqniibd^^ 
assured  demanded  a  total  loss. 
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Prufii  facie^^  says  Tindal,  C.  J.  ''  the  assured  has  a  Constructive 
tof  abaudoniog  the  freight  where  there  has  been  a  con-  (night  ~ia 
Btivc  total  loss  of  the  ship  "  (/)  i  but,  as  in  the  case  of  SS^^c.**^ 

and  goods,  this  right  is  prima  facie  merely,  and  the  But  the  right"" 
n  of  the  assured  on  freight  to  recover,  as  for  a  total  loss,  {^Jj^^wIJ^^  * 
Buds  solely  on  the  question,  whether,  in  point  of  fact,  flight  depends 
^  has  or  has  not  been  earned  at  the  time  of  action  whether  freight 

wrkf  ^^  been,  in 

V^*  fact,  earned  or 

has,  there  can  be  no  doubt  that  capture,  arrest,  embargo,  Jl^^bJSught. 
oy  other  peril  insured  against,  the  effect  of  which  either 
» break  up  the  voyage  altogether,  or  to  prevent,  or  for  a 
f  long  period  suspend,  the  earning  of  freight,  gives  the 
Bed  on  freight  an  immediate  right  to  give  notice  of  aban- 
uncnt  ♦to  the  underwriters  on  that  interest ;  and,  after  *  1137 
■g  sach  notice,  he  may  recover  against  the  underwriters 
it  a  total  loss,  provided  no  freight  is  earned  before  the 
ttmcement  of  the  action,  (m) 

lie  assured  on  freight,  however,  like  the  assured  on  any  Hence,  where, 
t  interest,  can  only  recover  after  notice  of  abandonment,  ship  and  cargo 
fUmg  to  the  acttial  ruUure  of  his  damnificaiion  at  the  time  ^^^  (^^ 
xHm  brought,^  9sid  if,  before  that  time,  freight,  in  the  S3*^^^^^2^» 
if  has  actually  been  earned,  his  right  to  recover,  as  for  a  donment  not 
]oMi  is  devested.     An  insurance  was  effected  on  the  the  ship^'beforo 
nrard  freight  of  a  ship,  which  had  sailed  out  in  ballast  ^^v^,^;;^ 
under  a  charter-party  :  after  the  greater  part  of  the  Jdd^'St^eM- 


I  had  been  loaded  on  board  at  Riga,  the  ship  was  seized  ^ured  on  freight 
r  the  Russian  embargo  of  the  7th  November,  180O  ;  the  cover  as  for  a 
m  and  crew  were  taken  out  and  the  cargo  re-landed :  on  M'Carl^y  v. 
iiog  intelligence  of  this  casualty,  the  assured  gave  im-  ^^*  ^  ^^ 
ite -notice  of  abandonment,  both  to  the  underwriters  on 
ly  and  also,  on  the  same  day,  to  the  underwriters  on 
ifith  whom  he  had  effected  a  separate  insurance :  in 
ISOly  the  embargo  was  taken  off,  the  master  and  crew 
released,  the  original  cargo  was  again  put  on  board,  and 

r  TV^*^j  C.  J.  in  Benson,  v.    East,  34 ;  and  the...other  cases  on  the  Rus- 
1,  6  Mfton.  de  Gr.  810.  sian  embargo,  as  collected  pod^  p.  1146  - 

\m  nompeoo   v.  Rowcioft,  4    1149. 


9.  N,  York  Firem.  Ins.  Co.  18  John.  208. 
oC  tlie  aiamhnmmUt  in  the  United  States.    See  anu,  993, 994, 1097| 

34* 
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Coostructive 
total  loMon 
freight  —  ia 
cases  of  cap> 
ture,  &c. 


•1138 

A  mere  retard- 
atkm  of  the 
voyage  gives  do 
right  to  the 
assured  on 
freight  to  re- 
cover as  for 
a  total  loss,  if  it 
does  Dot  pns 
veot  the  Treiffht 
from  being  luii- 
matelv  earned. 
Evorth  V. 
Smith,  2  M.  dc 
Set.  878. 


the  ship  arrived  with  it  in  this  country  before  actioD 
brought,  earning  full  freight.  Under  these  circuraslanoe^ 
Lord  Ellenborough  held,  that  the  plaintiff  could  nt)t  recow 
a  total  loss  against  the  underwriters  on  freight;  1.  Bccaan 
in  fact,  there  had  been  no  loss  at  all  of  freight,  as,  in  ihceii^, 
it  had  been  fully  earned,  and  therefore  no  loss  could  be |ii> 
perly  demandable  from  the  underwriters  on  freight,  "•hj 
merely  insure  against  the  loss  of  that  particular  subject; *tj 
That  if  freight  could  be  considered  as  in  any  otberseaiel 
to  the  assured,  it  had  become  so  by  their  mmi  act  in  al 
the  ship  to  the  underwriters  thereon,  with  which  act,  aril 
consequences,  the  underwriters  on  freight  had  DoAing 
do.  (w) 

A  mere  retardation  of  the  adventure,  by  a  loss  rf 
♦voyage  for  a  season,  gives  no  right  to  the  assured  oa 
to  recover  as  for  a  total  loss,  even  after  notice  of 
ment,  if  it  does  not  prevent  the  freight  from  being 
earned  before  action  brought.^ 

A  British  ship  was  chartered  to  proceed  to  a  port  ■< 
Baltic  with  her  outward  cargo,  there  to  unload,  and  4*^ 
in  ballast,  to  Riga,  where  she  was  to  load  a  homewud 
from  the  charterer's  agents.    An  insurance  was  effedadj 
rally  on  freight  for  the  homeward  voyage.     The  shipi 
performed  the  first  part  of  her  voyage  according  ^\ 
charter-party,  sailed  to  Riga  in  ballast,  where  she 
September,  and  was  immediately  seized  and  d< 
order  of  government,  without  being  suffered  to  load  a  < 
This  detention  continued  till  the  frost  set  in,  in 
of  which  the  ship  was  kept  at  Riga  all  the  winter,  anil 
got  a  loading /row  the  charterer's  agents  at  all:  next 
however,  the  master  procured  a  loading/rom  oth/Br^ 
with  which,  before  action  brought,  be  returned  to 
and  earned  full  freight.     The  assured  claimed  a  toiall 
but  the  court  held  he  could  not  recover,  (o) 


(f»)  McCarthy  r.  Abel,  5  East,  388. 


(o)  Everth  v.  Smith,  2  Km*' 
278. 


'  Underwriters  take  no  risk  with  regard  to  the  length,  retardatkn,  or 
of  a  voyage,  ii  it  be  subsequently  resumed,  or  be  capable  of  bciog 
».  Warren  Ins.  Co.  1  Story,  C.  C.  342. 


V 
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rhe  grounds  on  which  the  court  proceeded  were,  that  the  CawtruoiiTe 
urance  was  on  freight  generally,  not  mi  any  particular  freight— in 
ighi.    "  The  underwriter,"  said  Lord  EUenborough,  "  did  ^^"^^^ 
insure  that  any  particular  freight  should  be  brought  home,  whether  the 
if  any  freight  is  brought  home,  a  loss  has  not  happened  S^i^ie  ^JJJJ^ 
which  he  undertook   to  indemnify  the  assured.     In  this  lar  freight  ooo- 
e,"  continued  his  lordship,  ''the  only  inconvenience  that  n<^ makes oo 
arisen  is  to  be  attributed  to  the  protraction  of  the  ad-  u^wSjoi^ 
tmre;  but  that  was  decided,  in  Anderson  v.  Wallis  and  }}"^^1!^^ 
Darthy  v.  Abel,  not  to  constitute  a  loss.    It  is  certainly  ^e  alUiiiate^ 
^Bsof  the  particular  trade  which  the  assured  had  personally  sured  on  freight 
ooniemplaiion,  but  it  is  not  within  the  intention  of  the  m  for  alSid" 
icy.     The  m^re  retardation  of  the  adventure,  and  the  '^*"* 
sequent  inconvenience  and  expense  arising  from  it,  are  not 
'AdanUve  cause  of  loss  where  the  particular  thing  insured 
^^lot  received  damage;  and  whether  the  freight  earned  be 
to  particular  freight  contracted  for  by  the  assured,  or  a      ♦  1139 
Mericnr  freight,  makes  no  difference:  if  freight  has  been 
ibf  tamed  there  can  be  no  loss  properly  demandable  by  the 
itrwrUers.  (p)  ^ 

ha  case,  indeed,  that  came  before  Sir  Vicary  Gibbs,  the 
ir  ifier  this  decision,  that  learned  person  intimated,  in  the 
IM  of  the  argument,  that,  ''  when  the  freight  of  a  ship  is 
mdi  it  becomes  an  insurance  on  that  cargo  "(g)  :  but  the 
rlbllowing,  Lord  EUenborough  decided  the  case  of  Bar- 
fm.  Stirling,  on  the  same  principle  as  that  laid  down  in 
Ml  9.  Smith  (r)  ;  more  recently  it  has  been  acted  upon 
Uotd  Tenterden  (s),  and  may,  therefore,  be  considered  to 
li  firmly  upheld  by  authority,  as  it  is  reasonable  on 


3  Maole  &  SeL  284, 2S6.    See  (r)  Barclay  v.  Stirling,  5  Maule  6c 

hi  8.  P.  iUoilrated  in  Barclay  v.  Sel.  6. 

p^  9  Maole  &  SeL  6.  («)  Brockelbank  v.  Sugrue,  1  Mood.  & 

is  Gieflo  V.  Boyal  Kinh.   Am.  Rob.  102. 
1  Mush.  Bep.  448. 


eumoc  arail  themaelves  of  a  freight  earned  in  a  new  voyage  which 
t^m  BOt  jyauted,  by  way  of  reoompenae  for  losses  on  another  voyage,  which 
it^iMnrod,  mid  which  has  already  terminated.  Thus,  where  freight  was 
I  at  sad  Aon  New  Orieaos  to  Havre,  and  the  ship,  meeting  with  an  accident, 
^  sad  aaother  voyage  to  England  was  substituted,  on  which  freight  vras 
•  ll  ^ri0  Md,  that  the  underwriters  vrere  not  entitled  to  the  freight  of  the  sub- 
^maga,  ■•  iD  the  aatwe  of  a  salvage  freight.  Jordan  v.  Warren  Ins.  Co. 
,C.C.«». 


1148 


COKSTBUOnVE  TOTAL  LOBS  OK  VBXiafll. 


Ckmstracthno 
total  kMBoa 
freight  —  in 
caaot  of  cap- 
ture, dus. 

Where,  howev- 
er, the  expenies 
of  earning 
freight  exceed 
its  amount,  its 
being  ultimate- 
ly earned  will 
not  render  the 
loss  less  than 
total,  except 
where  such 
expenses  are 
incurred  by  the 
lured. 


If,  however,  freight,  though  ultimately  earned  after  a  valid 
notice  of  abandonment,  and  before  action  brought,  is  yet 
earned  under  such  circumstances  that  it  is  of  no  benefit  to  the 
shipowner,  because  the  expenses  of  earning  it  exceed  iti 
amount,  this  will  not  devest  his  right  to  recover  as  for  atottl 
loss,  except,  indeed,  in  cases  where  the  expenses  of  sendioi 
on  the  ship,  so  as  to  earn  freight,  were  incurred  by  bis  dine' 
tions,  or  by  the  master,  as  his  agent.  Q) 

Art.  2.  In  cases  where  the  ship  is  sold  or  abandoned  as  vr^ 
parable^  or  the  Goods,  as  sea-damaged  and  vicapabk  oftn^ 
shipment. 


Constructive 
total  loss  CO 
freight  where 
ship  or  goods 
are  sold  for 
»damage. 


Freight  in 
of  tranship 
ment. 


§  397.  If,  in  the  course  of  the  voyage,  the  original  ship  h^ 
disabled  or  lost,  so  that  the  master  has  no  power  of  re| 
her,  he  has,  as  we  have  already  seen,  at  all  events  the 
even  if  he  be  not  bound,  to  send  on  the  goods  by 
ship,  if  such  can  be  procured :  ^  and,  on  the  arrival  of 

{t)  Benson  v.  Chapman,  6  Mann.  &  Gr.  792.    S.  C.  reversed  in  enot 


1  Insurance  was  effected  on  freight  from  Riga  to  New  l^rk.    The  baft< 
cargo  consibied  of  hemp,  and  the  residue  of  manufactured  goods  and  iron, 
sprung  a  leak,  and  put  into  Kinsale  in  distress,  where,  after  a  survey,  she  mil 
incapable  of  prosecuting  her  voyage,  unless  repaired  at  an  expense  equal  to  l0i 
and  the  master,  with  the  advice  of  the  merchants  and  others  at  Ktnsale,  soldi 
at  Kinsale,  and  shipped  the  residue  of  her  cargo  in  another  vessel  to  Nsv^ 
which,  however,  was  not  capable  of  taking  more  than  one  third  of  the  hemp^i 
was  no  machinery  to  pack  and  stow  it  in  the  Russian  mode.    It  was  bdd  I 
assured  were  entitled  to  recover  for  a  total  loss  of  the  freight,  it  not  sppesiif  I 
goods  reshipped  for  New  York  had  reached  that  place,  or  that  any 
earned.    Sultus  v.  Ocean  Ins.  Co.  12  John.  107.    In  this  case,  Mr. 
said ;  —  "  The  policy  being  on  freight,  it  is  uiged  that  the  master  ought  to  1 
home  the  whole  cargo  by  another  vessel  or  vessels.    That  the  master  hM 
hire  another  vessel,  and  carry  on  the  caigo,  so  as  to  entitle  him  to  his  fiei 
all  times  been  allowed  ;  and  the  decision  of  this  court,  in  Schieflmia  v.  V. 
Co.  9  John.  21,  establishes  the  principle,  that  it  is  his  duty  to  find 
which  to  carry  the  goods  to  the  place  of  destination,  if  it  is  in  his  poiver  toi 
never  was  intended  by  this  decision,  to  make  it  incumbent  on  the  oMSler  I 
a  vessel  elsewhere,  out  of  the  port  of  distress,  or  out  of  a  port  immedialely< 
and  such  limitation  is  perfectly  correct,  because  the  extension  of  thii 
tended  for,  would  be  attended  with  insurmountable  difficulties  and  < 
masters.    In  the  present  case,  he  would  have  been  obliged  to  trsvsl  i 
the  distance  between  Kinsale  and  Cork,  and  what  his  conduct  oogbl  to  hc^ifl 
tance  had  been  greater,  could  not  be  ascertained.    It  would  be  raqoinif  M( 
duty,  the  extent  of  which  the  master  could  not,  at  all  times,  know  or 
due  regard,  therefore,  to  the  protection  of  masters  of  vessels,  as  well  as  tksi 
the  assured,  renders  some  limitation  indispensable ;  and  that  must 


I 
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ods  at  their  port  of  destination,  on  board  such  substituted  Constrocthre 

|>,  the  whole  freight  is  earned  which  would  have  been  due  freight  where 

I  they  been  delivered  in  the  original  ship  (u) :  as  in  such  Jreacl/Sr 

R8,  however,  it  is  uncertain  whether,  in  the  event,  any  gga-^amage. 

ight  will  be  earned,  the  assured,  on  receiving  intelligence      *1140 

te  casualty,  may  give  ndtice  of  abandonment  to  the  under- 

riter  on  freight ;  and,  if  the  substituted  ship  does  not  arrive 

as  to  earn  freight  before  action  brought,  he  will  be  entitled 

recover  as  for  a  total  loss,  (v)     The  mere  loss  or  disability 

the  original  ship,  then,  if  the  goods  may  be  sent  on  in 

other,  although  it  may  give  the  assured  a  primd  facie  right 

abandonment,  does  not  necessarily  involve  a  constructive 

al  loss  of  freifi^ht.^ 

ttf  in  such  case,  the  merchant  shipper,  or  his  agent  at  the  ra^ 

tomediate  port,  consents  to  take  the  goods  as  they  lie,  in- 

idof  having  them  forwarded,  freight  pro  rata  is  due  to 

lahipowner,  and  the  loss  on  freight  is  only  a  partial  loss, 

idi  will  not  warrant  an  abandonment,  (w^  ^    If,  however,  ^,^^*'*' 

kr  similar  circumstances,  the  master,  without  any  direc-  «oid  aea-dam- 

&gcd  at  an  lu- 
ll from  the  merchant,  necessarily  and  justifiably  sells  the  termediate  port 

Ids,  in  order  to  prevent  them  from  being  destroyed  by  the  '^i^^';^ 

id  progress  of  putrefaction  arising  from  sea-damage,  no 

d  Abbott   oo    Shipping,  323,  324.       (v)  See  2  Phfllipe,  Ins.  351. 

fc  jUht  ed.)  365,  and  notes,  y  Ship-       (w)  Luker.  Lyde,  2  Burr.  882.   2  Phil- 

w  Ihoraton,  0  Ad.  iL  £11.  314.  Upa  on  Ins.  301. 


■if  IW  faiqairy  or  search  for  another  vessel,  to  the  same  port,  and  no  other, 
Ift  bs  •  port  oontigaous  and  at  hand.  In  this  case,  no  vessel  could  be  obtained 
^ria  I  be  was,  therefore,  under  no  obligation  to  procure  one  at  Cork ;  and  such 
jfts  me  and  correct  definition  of  the  master^s  duty,  it  was  not  necessary  for  the 
iTtp  tkoWf  that  the  attempt  had  been  made  to  procure  a  vessel  at  Cork.   Admit- 

r,  that  it  would  be  the  captain's  duty,  -with  an  ordinary  cargo,  to  procure 
to  send  it  on,  no  such  obligation  could  poflsibly  exist  in  this  case,  as 

ei  the  cargo  rendered  a  reshipment  improper."    See  also  3  Kent,  (5th 
%ftS|  Tread  we  It  9,  Union  Ins.  Co.  6  Cowen,  276. 

Ik  Cliwrrflnr  Walworth,  hi  a  case  in  the  court  of  errors,  in  New  York,  la3rB 
A»  pihw  iylw  that,  **  If  the  expense  of  sending  on  the  cargo  by  another  vessel 
§ttf  par  cent  of  the  freight,  it  is  a  technical  total  loss  of  the  freight,  which 
the  aoiiied  to  abandon.  But  the  only  benefit  of  abandonment,  in  sueh 
f^  ID  fhvnw  the  risk  and  expense  of  collection,  and  other  incidental  expenses, 
h»  ■Biarwriler,  and  to  entitla  the  owner  of  the  freight  to  recover  the  whole 
Itaarady  without  delay.**    Amer.  Ins.  Cu.  v.  Center,  4  Wendell,  45;  S.  C. 


8htpp.  (6lh  Am.  ed.)  434,  in  note,  455,  in  note ;  Hurtin  v,  Unkm  Int.  Co. 

I,  c  c.  sao. 
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Constructive 
total  ]o«  on 
fireight  wfaoe 
ship  or  goods 
•re  sold  for 
sea-damage. 

FuU  freight 
earned,  where 
master  offers  to 
send  on  goods 
and  tlie  mer- 
chant refbses  to 
lei  him. 

Right  of  master 
todetain  cargo 
for  freight. 

1141* 

The  assured 
cannot  recover 
for  a  total  loss 
of  freight, 
owing  to  the 
master's  neglf- 
ffenoeinnot 
detaim'ag  the 
ffoodsfor 
iKight. 


freight  pro  raid  is  due,  and,  as  we  have  already  seen,  the 
loss  on  freight  should  seem  to  be  total  without  notice  d 
abandonment,  (z)  ^ 

Where,  after  the  loss  of  the  original  ship,  the  goods  mf , 
be  forwarded  in  another,  and  the  master  oflFers  so  to  fomtl ! 
them,  but  the  merchant  refuses  to  let  him  do  so,  the  wUl 
freight  is  due,  and,  therefore,  of  course  no  question  of  al*j 
donment  can  arise,  (y)  * 

If  the  damage  done  to  the  ship  can  be  repaired,' 
such  time  as  not  to  spoil  the  goods  by  the  delay,  the 
*is  bound  to  repair,  and  has  a  right  to  detain  the 
reasonable  time,  until  such  repairs  are  finished,  unless  thel 
freight  is  tendered  by  the  shipper  of  the  goods.*  If 
master  waives  his  right  to  insist  on  the  full  freight 
such  circumstances,  but,  instead  thereof,  permits  the 
to  take  his  goods  away,  and  forward  them  in  anotha 
it  has  been  decided  in  the  United  States,  and  appareDtIj< 
very  good  grounds,  that  the  shipowner  cannot  avail 
of  the  master's  laches,  by  giving  notice  of  abandonmeot,! 
recovering  as  for  a  total  loss  against  the  underwriter  on  ^ 
interest,  (z)^ 


(x)  Vlierboom  v.  Chapman,  13  Mees.        (z)  t  Herbert  v.  HaUelt,  3  Mm 
&  Wels.  230.  93.    t  Griswold  r.  New  Yoric bif 

(y)  Hunter  9.  Prinsep,  10  East,  378.    3  John.  321.     f  Claric  v. 
3  Kent's  Comm.  (5th  ed.)  233.  Fire  M.  Ins.  Comp.  2  Pkk.  Wt^ 

PhiUips  on  Ins.  3SS,  3Sft. 


>  AfUCf  187,  and  cases  cited  in  note ;  Halwerson  «.  Cote,  I  Spean,  SU*) 
cases.  Also,  see  Hugg  v.  Augusta  Ins.  &  Banking  Co.  7  Howard,  (U.  &)< 
antey  1050,  in  notes ;  Whitney  v.  N.  York  Firem.  Ins.  Co.  18  John.  207. 

*  Jordan  v.  Warren  Ins.  Co.  1  Story,  C.  C.  342 ;  Abbott,  Shipp.  (Mk^ 
450, 451,  in  note ;  Per  Kent,  Cb.  J.,  in  Griswold  v.  New  York  Ins.  CaSi^ 
and  in  Bradtiurst  r.  Col.  Ins.  Co.  0  John.  19, 20. 

*  "If,"  says  Mr.  Chancellor  Walworth,  "the  assared  on  ship  basaifilll 
don  the  ship  when  it  ib  injured  to  a  certain  extent,  the  shipper  cannot 
repair  for  the  purpose  of  sending  on  the  cargo.  He  can  only  be 
if  another  vessel  can  be  procured.  A  technical  total  lose  of  the.^ 
of  the  freight.  By  an  abandonment  of  the  vessel,  she  is  no  longer  is  a  i 
earn  freight  for  the  assured.  The  insurance  on  freight  is  an  agreemenl  thUt 
insured  against  shall  not  prevent  the  ship  fjpom  earning  full  freight  lbrths( 
that  voyage.  If  the  ship  is  totally  lost,  or  rightfully  abandooed  befor  As^ 
completed,  she  cannot  earn  full  freight"    Amer.  Ins.  Co.  v.  Center,  4 

«  Clark  V.  Mass.  F.  &  M.  Ins.  Co.  2  P»k.  104.    And  under  these 
the  insured  cannot  abandon  for  the  freight.    lb. 

»  See  Schiefielin  v.  New  York  Ins.  Co.  9  John.  21 ;  Hogg  a.  Ai 
Banking  Co.  7  Howard,  (U.  S.)  595,  cited  ante,  1050,  in  notes ;  onCs,  779;  ii  i 
Herbert  v.  Hallett,  3  John.  Cas.  93;  Bradhurst  v.  Col.  Ins.  Cow  9  M^ 


tune 
for 
repain. 
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WThat  would  be  a  reasonable  time  to  wait  for  the  repairs,"  CoMtmctive 

-  total  loM  on 

Chancellor  Kent,  '<  cannot  be  denned,  but  must  be  freight  where 
med  by  the  facts  applicable  to  the  place  and  time,  and  m^Ifyr 
e  nature  and  condition  of  the  cargo  ;  a  cargo  of  a  perish-  '^•^'°'*^' 

nature  may  be  so  deteriorated,  as  not  to  endure  the  rej^Swe  ti 
f  for  repairs,  or  to  be  unfit  and  worthless  to  be  carried  ^  wait  for 

Ticre  the  original  ship  can  be  repaired  in  a  reasonable  if  master  iellg 
»  or  the  cargo  may  be  sent  on  in  a  substituted  ship,  at  a  he  ought  to  for- 
loable  amount  of  cost  and  trouble,  and  with  a  fair  hope  loss ooM^t 
I  ultimately  arriving  in  specie,  or  in  a  merchantable  state  ^n'J^i^"*^ 
I  port  of  destination,  it  has  been  held  in  the  United  States,  thrown  on  the 

.   -  '   underwriter. 

ipparently  on  very  sound  principles,  that  the  master 

I  Kent^  Cooim.  (5th  ed.)  213.   {  Clark  v.  Mass.  F.  &  M.  Ins.  Co.  2  Pick. 


M  V.  N.  York  Ins.  Co.  3  John.  321 ;  Jordan  v,  Warren  Ins.  Co.  1  Story, 
I0»  was  a  case  of  insurance  on  freight,  on  a  voyage  at  and  from  New  Orleans 
99,  The  vessel  was  compelled  to  put  back  into  New  Orleans,  in  consequence 
■Bcident.  The  cargo,  consi.^iting  principally  of  cotton,  was  so  much  damaged, 
■odd  require  several  months  to  repack  it  in  a  condition  to  be  reshipped,  and  it 
Id  by  the  consent  of  the  master  and  shippers ;  and  the  vessel  having  taken 
eufp>  on  board,  proceeded  on  a  different  voyage.  A  total  loss  on  freight  was 
L  ICr.  Justice  Story  said  ;  —  "The  ship  was  repaired,  and  capable  again  of 
m  liotfd  the  cargo,  at  New  Orleans,  within  a  reasonable  time.  The  master 
||hl  to  require,  that  it  should  be  so  taken  on  board  and  carried  on  the  voyage, 
m  it  aboald  be  in  a  condition  to  be  safely  reshipped.  He  had  a  right  to  wait 
I  ongo  cooM  be  dried,  sorted,  repacked,  and  prepared  for  reshipment.  The 
ririof  thereby,  would  be  a  mere  retardation,  or  temporary  interruption,  or  sua. 
of  Ibe  voyage,  and  not  an  utter  prostration  or  destruction  of  it  If,  then,  the 
kvt,  it  has  been  lost  by  his  own  voluntary  act,  and  not  by  the  neces- 
of  any  of  the  perils  insured  against.  We  must  here  take  the  case  to 
( jl  mfly  was,  a  mutual  voluntary  agreement  on  the  part  of  the  master  and 
tbe  damaged  cargo  should  be  sold.  The  sale  must,  therefore,  be  treated 
ring  all  the  rights  of  the  respective  parties."  He,  therefore,  decided, 
were  not  liable  for  loss  of  freight  on  the  articles  so  sold.  M'Gaw 
I  ftML  Coi  23  Pick.  405,  was  a  similar  case.  A  ship  laden  with  tobacco  and 
bound  from  New  Orleans  to  Havre,  was  injured  by  the  perils  of 
•  put  of  her  cargo  damaged,  and  she  returned  to  New  Orleans  for 
reason  to  believe  she  could  be  refitted  for  sea  in  three  or  four 
emrgo  oould  not  be  sent  on  in  another  vessel  at  a  lower  rate  of  freight, 
delivered  it  up  to  the  shipper,  and  it  was  held,  that  the  insurers  on  the 
fur  tbe  loss  of  the  freight  on  the  portion  of  the  cargo  which 
§f  di1ir>yr<1.  bat  that  they  were  not  responiuble  in  respect  to  the  sound  por- 
IHM  tiM  master  was  not  bound  to  give  it  up  without  receiving  full  freight  on 
yfct  bftve  retained  it,  to  be  transported  in  his  own  vessel,  nor  in  respect  to  a 
rtk«  eoOoo  which  was  sold  by  the  master  at  New  Orleans,  in  consequence 
m  wet  hf  aea-water,  although  cotton  in  that  condition  is  liable  to  spontane- 
m.    ITCtaw  V.  OoeiA  Ina.  Co.  23  Pk^  40S. 
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of  forwarding. 
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If  the  master, 
instead  of  sell- 
inffthe  original 
mp,  and  send- 
ing on  tlie  goods 
in  another,  re- 
pain  on  hot- 


ought  to  send  it  on,  and  is  not  justified  in  seUing;  and  tint 
the  shipowner  will  not  be  entitled  on  the  ground  of  the  id» 
ter's  negligence  or  improper  conduct,  in  selling  the  poll 
instead  of  forwarding  them,  to  give  notice  of  abaDdoooNik 
and  recover  as  for  a  total  loss  on  freight,  (jk)  ^ 

So,  in  the  case  of  Mordy  v.  Jones,  where  the  original 
after  putting  baclc  to  refit,  had  been  repaired  so  as  to 
^capable  of  taking  on  the  goods,  and  the  goods,  though 
damaged,  were  capable  of  being  forwarded,  though  not 
out  involving  a  considerable  delay  and  an  expense 
the  freight,  it  was  decided  in  this  country  that  the 
could  not,  by  selling  instead  of  taking  them  on,  entitk 
shipowner  to  throw  the  loss  of  their  fireight  on  the 
writer,  (c)  ^ 

In  these  cases,  in  fact,  the  master  has  a  right,  if  he 
repair  the  original  ship  in  a  reasonable  time,  or  oifen 
ready  to  send  on  the  goods  in  another  ship,  to  insiit 
on  keeping  or  taking  on  the  goods,  or  on  being  paid 
freight :  whether  it  would  have  been  wise  or  fooU  i 
merchant  to  have  sent  on  his  goods,  under  all  the 
stances  of  the  case,  is  a  question  which  cannot  a&it 
relative  rights  of  the  assured^  and  the  undencriter  tm 
the  latter  of  whom  can  never  justly  be  mad  e  r 
any  loss  on  freight  arising  from  the  neglect  or  lacbai 
assured,  or  of  the  master  as  his  agent,  (d)  ^ 

If  the  master,  instead  of  sending  on  the  cargo  ia 
vessel,  or  selling  it  where  it  lies,  repairs  the  original 
bottomry,  and  the  repaired  ship  subsequently  arrivei 
action  brought,  earning  full  freight,  but  subject  to  i 


(b)  t  Saltus  V,  Ocean  Ins.  Comp.  12 
John.  107,  cited  2  Phdlips  on  Ins.  3S2. 
t  Bradburst  v.  Columbian  Ins.  Comp.  9 
John.  17,  cited  2  Phillips,  354.  t  Gris- 
wold  V.  New  York  Ins.  Comp.  1  John. 
Rep.  205.    2  PhUlips,  Ins.  355. 

(c)  Mordy  v.  Jones,  4  B.  &  Cr.  494. 
Brockclbank  r.  Sugrue,  1  Mood,  dc  Rob. 


102.    Inihe  caaeof  Moidf«. 
merchant  had  hinoself 
goods  being  left  behind  and) 
best  step  under  the  circnmilstBK] 

(</)   See  the  ease  of  t 
New  York  Ins.  Comp.  1 
lb.  321,  cited  2  Phillips  3SE. 


1  See  M'Gaw  r.  Ocean  Ins.  Co.  23  Pick.  405,  cited  in  next  ] IsHjtHH 

*  See  M'Gaw  v.  Ocean  Ins.  Co.  23  Pick.  405. 

*  See  Bradhurst  e.  Col.  Ins.  Co.  9  John.  20  ;  Hugg  v.  Augnsla  las^  A 
Co.  7  Howard,  (U.  S.)  595  ;  Jordan  p.  Warren  Ins.  Co.  1  Story,  C.  C.  30^-' 
amt$i  772,  in  note ;  M'Gaw  v.  Ooean  Ina.  Co.  23  Pick.  409. 
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r  the  bottomry  bond  to  an  amount  greater  than  the  joint  CoMtroetnrB 
t  of  the  ship  as  repaired,  and  the  freight  as  earned,  it  freigbtwheTO 
leeo  a  question  whether  this  is  a  constructive  total  loss  In^ifyt* 
B^,  so  as  to  entitle  the  assured,  who  has  given  timely  ■ea-dam«g», 
5  of  abandonment,  to  recover  the  whole  amount  of  the  tomry,  and  the 

'  repaired  ship 

ioce.    The  point  arose  upon  the  following  facts:  the  arrives, before 

^  11-  1  r  I  1  action  broaght, 

It  of  a  general  ship  was  insured  for  a  homeward  voyage  earning  full 

Pemambuco   to   Liverpool :    the  ship  received  such  f^^w'the  u^' 
fp  in  coming  out  of  Pemambuco  harbor,  as  to  be  ^ brttSmy'to 
f  disabled  for  the  voyage  without  repairs :  the  master,  « greater 

•     *      ti.  -Ill-  1  t      r         amount  thaa 

id  of  selling,  repaired  the  ship  on  bottomry,  and  after-  theiointTaioa 
db  brought  her  on  to  Liverpool,  where  she  arrived  before  ^igh^  theat- 
iommencemcnt  of  the  action,  earning  full  freight,  but,  ^^^^^^^^ 
ttied  with  a  charge  on  the  bottomry  bond,  which  ex-  «« for  a  total 
ltd  the  joint  amount  of  the  ship's  value  as  repaired,  and  Benson  «. 
k  freight  earned  :  the  plaintiff,  who  had  given  due  notice  eJdl^SISf.TQB. 
Itodonment  on  first  hearing  of  the  probable  expense  of      *  1143 
lli  aUowed  the  ship  to  be  sold  and  the  freight  paid  over 
llalf  of  the  obligees  on  the  bottomry  bond,  and  then  sued 
Iderwriters  on  freight  as  for  a  total  loss :  when  the  case 
ame  before  the  Court  of  Common  Pleas,  that  Court  held, 
be  aathority  principally  of  Holdsworth  v.  Wise,)  that 
ms  a  constructive  total  loss  on  freight  (e) :  the  Court  of  ^^  ^^^ 
eqaer  Chamber,  however,  reversed  the  judgment :  we  cha^2»*' 
tiready  seen  the  grounds  of  their  decision  as  to  the 
with  regard  to  the  freight^  they  said,  that,  as  the  voyage 
i  fiict,  completed,  and  the  ship  arrived  safely  earning 
^  it  oonld  not  be  said  that  the  loss  on  freight  was  total, 
bough  the  master  might  have  acted  erroneously  in 
ny :  ^*  whether,"  said  Mr.  B.  Parke,  in  giving  the  judg- 
it  tbe  court,  '^  there  were  or  were  not  circumstanced 
sh  the  owners  might  have  been  at  liberty  to  treat  the 
totaly  give  up  the  adventure,  and  so  cause  a  total  loss 
ght,  yet,  as  the  adventure  was  not,  in  point  of  fact, 
oed,  the  total  loss  on  freight  has  not  arisen.    But  then 
viied  that  freight,  though  earned^  has  never  been  re- 
ly ike  plainiifff  but  went  to  the  obligee  of  the  bottomry 
bat  the  obligee  of  such  bond  appears  to  us  to  be  just 
Ame  aituation,  as  the  assignee  of  the  freight  by  trans- 

(#)  ptufin  V.  Ohapaian,  0  Bium.  &  Gr.  792. 

JL.  n.  *^ 


IIM 


CoostnictiTe 
toulkMion 
Mght  where 
■hiporpoodi 
areaoMlbr 


1144  • 

If  underwriter 

onMghthas 
peidatoulkM, 
oBhearinffof 
the  abip^s  oeiiiff 
oeet  away,  and 
great  part  of  the 
ofigiDalcaigo 
loaLheii  enti- 
tled to  the 
fieiffat  ultimate- 
ly earned  by  the 
aiiivaioftM 
repaired  ship 
wnh  another 


Budayv. 


91L&8el.6. 


OONSTBUCnVE  TOTAL  LOBS  OK  IBIIQBI. 

fer  from  the  plaintiff  himself,  would  have  been ;  and  there  i 
no  doubt  that  the  receipt  by  such  an  assignee  would  be  i 
receipt  by  the  plaintiff  himself:  if,  instead  of  borrowing  If 
the  masters  agency  on  bottomry,  the  plaintiff  himself  had  to. 
rowed  for  the  repairs  and  mortgaged  the  freight,  the 
would  have  been  similar :  we  think,  therefore,  that  the 
tiff  is  in  the  same  situation  as  though  he  had  receiied 
freight  himself."  (/) 

♦We  have  already  had  occasion  to  observe,  that  an 
ance  on  the  freight  of  a  ship  for  a  given  voyage  is  an  i 
ance  on  any  freight  that  may  be  earned  by  the  ship  ii 
course  of  such  voyage,  and  not  only  on  the  freight  of 
cargo  first  shipped  on  board.     This  principle  is  illustr^l 
the  following  case  :  an  insurance  was  effected  on  the 
ward  freight  of  a  general  or  seeking  ship,  for  a  voyage 
her  ports  of  loading  in  Jamaica  to  her  ports  of  di 
the  United  Kingdom,  with  an  extensive  liberty  to  di 
exchange,  and  take  on  board,  goods  at  any  of  the 
foreign  West  India  islands :  the  ship,  having  sailed 
cargo  loaded  for  Jamaica,  was,  in  the  course  of  her 
driven  ashore  on  the  coast  of  Cuba,  where  the  greater 
of  her  original  cargo  was  washed  out  of  her :  she 
taken  round  to  the  Havana,  where  a  fresh  cargo  was 
on  board,  and  with  this,  together  with  what  remained 
original  cargo,  she  proceeded  to  England  and  earned 
The  court  held  that  the  freight  so  earned,  after  ded 
expenses  of  earning,  vested  in  the  underwriters  on 
who  had  accepted  a  notice  of  abandonment  and  adji 
total  loss,  {g)  ^ 


Art.  3.  Effect  of  an  Abandonment  of  Ship  ypan  the 

writers  on  Freight. 


§  398.   The  effect  of  an  abandonment  on  freight 


CoMtmotive 

total  loii  CO  ^ 

M^^-(^ect   underwriters  on  that  interest,  when  there  is  a  se] 

Bwnt  of  ahip  on 

^^^^^ (/)    MS.  and   from   the  short-hand    Sel.  6.   See  S.  P.  BrockelbiA«) 

writer's  notes  of  the  judgment 
{£)  Barclay  r.  Stirling,  5  Maule  & 


1  Mood,  de  Rob.  108. 


^  See  Jordan  v.  Wanen  Ins.  Ck>.  1  Story,  C.  C.  343,  cited  mte,  U30^iii 
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lAce  and  a  separate  abandonment  on  the  ship,  was  long  a  Constructive 
jcct  of  vexed  discussion  in  this  country,  but  seems  now  frewfat— afleet 
ate  been  finally  set  at  rest.     The  case  supposed  is,  that  mert^S^on 
ship  is  insured  with  one  set  of  underwriters,  and   the  ^^'^^^' 


^bt  with  another ;  a  constructive  loss  on  ship  takes  place,  j^j^J^j^w 
6t  gives  the  assured  a  right  to  abandon,  and  he,  accord-  one  set  of  on- 
Yf  abandons  the  ship  to  the  underwriters  on  ship,  and  ship  with  an. 
freight  to  the  underwriters  on  freight :    the   ship,  after  Kparat^aban- 
t  abandonment  has  been  made,  and  accepted  by  both  sets  maJSto^Jj^ 
nderwriters,  arrives  and  earns  freight:    the  question  is,  j??***^???^ 
eh  set  of  underwriters  shall  take  the  benefit  of  the  freight  take  the  whole 
•rned  ?     The  question  was  litigated  before  the  English  pending? the 


rtii  a  long  time  before  it  was  finally  decided,  in  several  uSfy  anduW- 
■^  most  of  which  arose  out  of  the  Russian  embargo  of  ?*!^  wSf^ 
Blind  are,  therefore,  known  in  insurance  law  as  the  Rus-  arrival? 
I  Embargo  cases.  *  lliS 

m  Ibe  first  of  these  cases  the  facts  were,  that  the  owner  Where,  in  inch 

case  tne  a^k 

I  Aariered  ship,  which  he  had  sent  out  to  Riga  for  a  suie^,  in  eon. 
b  of  masts,  and  with  which  she  was  to  return  to  Ports-  b2S?^°I 
Ml  insured  the  ship  with  one  set  of  underwriters,  and  the  ^^  '^ 

i-^'  ^  '  agrees  to  a»> 

MU^  for  the  homeward  voyage  with  another  set  of  under-  sign  to  the  nn- 
■n.     On  the  7th  November,  ISOO,  the  ship,  after  part  freight  all  his 
le  cargo  was  on  board,  was  seized  under  the  Russian  futare  MUvagL 
bgo  of  that  date,  the  master  and  crew  were  marched  J^,*^**o2"ii^Sr 
lie  ooantry,  and  the  cargo  shipped  was  re-landed:  the  paidatouiioaB, 
IM,  <m  hearing  this,  abandoned  ship  and  freight  to  the  from  the  a»> 
setive  sets  of  underwriters,  who  respectively  adjusted  fretght^atmay 
him  as  for  a  total  loss,  he  binding  himself,  by  an  en-  eJjj^?*^  ^ 
anent  on  both  policies,  to  make  an  assignment  to  each  S^J^?  ^* 
r  onderwriters  of  all  his  interest  and  right  in  any  thing  4  Eaat,  si 
might  be  ultimately  restored  for  their  benefit.     In  May, 
,  the  embargo  was  taken  off,  the  master  and  crew  re- 
ly  the  same  cargo  re-loaded  on  board,  and  the  ship 
id,  earning  freight,  which  the  assured  received  accord- 
%  the  terms  of  the  charter-party.     No  assignment  having 
executed  by  the  assured,  the  underwriters  on  freight 
|it  their  action  against  him^  to  recover  the  freight  thus 
d  and  received  by  him,  as  money  had  and  received  to 
•  ^A)     Lord  Ellenborough,  without  going  into  the 


tbeiodebftatutcoonta,  there  were  two  special  counts  setting  forth  all 
I M  abovv  slated. 
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TbettMored 
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irCarthy  v. 
Abel,  9  East, 


After  abandon- 
{nent  of  a  gen- 
eral seeking 
ship  to  the  un- 
denNrritenon 
ship;  stmbU, 
there  can  be  no 
abandonment 
to  the  under- 
writers on 
freigfat. 
Sharp  «. 
GHaMone, 
7  East,  24. 
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general  question,  as  between  the  two  sets  of  nnderwiitcn, 
held  that  the  plaintifis  in  this  action  were,  at  all  events,  «• 
titled  to  what  they  claimed,  by  virtue  of  the  specific  cooM 
made  with  them  *by  the  assured,  and  by  which  be 
bound,  (i)  Very  shortly  afterwards,  a  case  —  of  which fc 
facts  were  substantially  the  same,  except  that  the  shipWJ 
not  a  chartered,  but  a  general^  ship  —  received  the  8WM#j 
cision  from  the  Court  of  Common  Pleas,  (j) 

In  Macarthy  v.  Abel,  which  was  a  case  of  the  same 
and  arising  out  of  the  same  embargo,  ike  parties  were£fffii 
in  that  case  the  assured,  on  first  hearing  of  the  dc 
abandoned  ship  and  freight  to  the  respective  sets  d 
writers  on  the  same  day,  and  executed  a  deed  of 
of  all  his  interest,  right,  and  property  in  the  ship  to 
for  the  benefit  of  the  respective  underwriters :  the  ship,) 
the  two  former  cases,  having  arrived  earning  full  frei^i 
freight,  minus  the  expenses  of  earning  it,  was  paid 
under  an  indemnity  to  the  underwriters  on  diip:9d 
underwriters  on  freight  having  refused  to  pay,  the 
brought  his  action  against  them,  on  the  policy,  for  t 
loss:  Lord  EUenborough,  as  we  have  already  seen,  heUl 
he  could  not  recover,  1.  Because  the  freight  insured 
fact,  not  been  lost,  but  earned ;  2.  That  if,  in  any 
bad  been  lost  to  the  plaintiff,  it  was  so,  owing  not  to 
the  perils  insured  against,  but  by  his  own  act  in 
to  the  underwriters  on  ship,  with  the  consequences  of 
act  the  underwriters  on  freight  had  no  concern,  (k) 

In  the  next  of  these  Russian  embargo  cases,  i1m 
(which  was  a  general  or  seeking  ship)  was  first  a1 
the  underwriters  on  ship,  and  then  the  freight  to  tbei 
writers  on  freight :  the  qi;iestion  as  to  the  conflictiag 
*of  the  two  sets  of  underwriters  was  not  submitted 


(t)  Thompson  v.  RowcroA,  4  East,  34. 

(J)  Leatham  v.  Terry,  3  Bos.  &  Pull. 
479. 

{A)  M'Carthy  v.  Abel,  5  East,  388. 
The  ship,  in  this  case,  was  a  chartered 
ship.  Chief  J.  Tindal  seems  to  have  lost 
sight  of  the  pnnciple  established  by  this 
case,  when  he  said,  in  Benson  v.  Chap- 
man, "  that  the  assured  has  sustained  a 
total  loss  on  freight  if  he  abandons  the 
ship  to  the  underwriters  on  ship,  and  is 


justified  in  so  doing;  for,  aAeri 
donment,  be  has  no  longer  the 
earning  freight,  or  tbe 
covering  it,  if  earned,  such 
to  the  underwriter  on  ship."  61 
Gr.  810.    The  answer  is,  tkst  I 
donment  of  ship  was  bis  om 
the  cunsequent'ies  of  which  tk 
writers  on  freight  have  oocUmi 
See  as  to  this,  Beneck^  Ft.  ^^ 
397,39a 
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:  had  it  been  so,  Lord  Ellenborough  and  the  other  Constraethre 

I  intimated  a  very  strong  opinion,  that,  after  an  aban-  freifbt— eflboc 
snt  of  ship  to  the  underwriters  on  ship,  the  freight,  ^S^S^Jwoo 
the  earnings  made  by  the  subsequent  use  of  that  which  ^'^^^ 

en  become  the  property  of  others,  could  not  be  aban- 
to  another  set  of  underwriters,  especially  in  the  case 
is  was)  of  a  seeking  ship,  where  it  seemed  impossible  to 
ite  the  character  of  owner  of  the  ship  from  that  of  owner 
freight :  as,  however,  the  only  question  before  the  court 
ihe  amount  which  the  defendant  was  entitled  to  deduct 
s  expenses  of  earning  freight,  (as  to  which  the  case  will 
midered  presently,)  they  gave  no  opinion  upon  the 

II  question.  (/) 

Ihe  next  case,  the  attempt  to  bring  the  general  question  Kerv.  Os- 
S  the  court  was  defeated  by  a  technical  objection :  the  sro?**^       ' 
I  having  been  brought  by  the  underwriter  on  the  freight^ 
{iinst  the  party  to  wtiom  the  freight  earned  by  the  ship 
leen  paid  over,  with  the  concurrence  of  both  sets  of 
writers,  as  stake-holder,  but  against  the  assured,  (m) 
length,  however,  the  question  was  brought  fully  and 
before  the  court,  on  the  following  state  of  facts :  — 
s  defendant  (shipowner)  had  insured  di  general  seeking  A.  mnnw  ««»> 
ith  one  set  of  underwriters,  and  afterwards  her  freight  frmghi'^mtC, 
ootber  set  of  underwriters,  by  two  separate  policies.  SlJ^Sir* 
liip  having  been  captured  in  the  course  of  the  voyage,  domnenti  on 
fendant  gave  immediate  notice  of  abandonment  to  both  of  ship  to  a/ 
»f  underwriters  on  the  same  day,  which  notice  they  toc.iiJd* 
lively  accepted.    Afterwards,  the  ship,  having  been  ^\^t*ofSe 
toredy  arrived,  earning  freight ;  and  the  two  sets  of  un-  J^Jj^'j^^ 
tan  settled  with  the  defendant  as  for  a  total  loss,  under  aJi  the  freight 
eement  that  the  ship  should  be  sold,  and  the  defendant  earned  bjr  the 
be  proceeds  of  her  sale,  and,  also,  the  freight  actually  caSe  v.  DuTid. 
f  for  the  use  and  benefit  of  the  parties  legally  entitled  ^»  79^8% 
:  the  money  realized  by  the  sale  havins^  been  paid  merror'sBrod. 

.t_  J  •.  !-•        1-  r      u  I   •       J    &Biiigh.379; 

the  underwriters  on  ship,  they  now  further  claimed  3  Mooie,  lie. 
ver  from  the  defendant  the  amount  of  the  ^freight  held     •1X48 
y  under  the  agreement  abready  mentioned.    A  majority 
Court  of  King's  Bench  held  that  they  were  entitled  to 

p«.  CHadiloiie,?  East,  24.  (m)  Ker  v.  Osboni,  9  East,  378. 

35  • 
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recover  (n) ;  and  this  judgment  was  confirmed  by  the  Coort 
of  Exchequer  Chamber,  (o) 

In  the  Court  below,  the  grounds  on  which  Lord  EDeo- 
borough,  Mr.  J.  Abbott,  (afterwards  Lord  Tenterdeo,)  ni 
Mr.  J.  Hobroyd  rested  their  judgment  were  mainly  tlm; 
that  an  abandonment  to  the  underwriter  on  ship  tramfenll 
him  not  merdy  the  huU^  but  the  use  of  the  shipj  and  the 
iages  resulting  from  the  completion  of  the  voyage^  that, 
abandonee  of  ship,  <<  he  has  all  the  rights  of  the  shipofMCJ 
cast  upon  him  by  operation  of  that  emphatic  word,  ia  l|j 
law  merchant,  '  abandonment,'  and,  being  so  entitled,  hsf 
right,  if  he  uses  the  ship  for  completing  the  voyage,  to  I 
earnings,  as  against  all  the  world ; "  that  it  is  a 
clearly  established,  that  if  the  ship  be  sold,  the  veodBai 
entitled  to  freight  as  an  incident  to  the  ship ;  thai 
went  is  equivalent  to  a  sale  of  a  shipj  and^  therefore 
a  complete  transfer  of  all  rights  consequent  upon  a  «b^ 
eluding  freight.  Upon  these  grounds,  they  held  iW 
plaintiff,  as  abandonee  of  ship,  became  entitled  ii 
to  all  the  freight  ultimately  earned,  as  a  necessary 
quence  of  the  abandonment,  and  was,  therefore,  entilUi,| 
recover  the  amount  he  claimed,  {p) 

Mr.  J.  Bay  ley  dissented  from  the  rest  of  the  coartoil 
grounds,  that,  when  ship  and  freight  are  separately  it 
they  ought  to  be  considered  to  the  termination  of  the 
ture  as  separate  subjects ;  that  an  abandonment  of  sbips 
freight  has  been  separately  insured  and  separately  al 
must,  from  the  nature  of  an  abandonment,  and  the 
practice  that  had  prevailed  of  insuring  freight 
imply  a  virtual  exception  of  the  freight ;    that  He 
writer  on  ship  insures  only  the  body^  tackle^  and 
the  ship,  and  has,  therefore,  no  right  to  expect,  frcm  d 
*donment,  more  than  he  has  insured;  that  great  inconi 
might  result  from  the  sale,  —  as,  suppose  the  ship  to 
performed  nine-tenths  of  her  voyage  at  the  time  of 
ment,  the  underwriter  on  ship  would  receive  the  whole 


(n)  Case  v.  Davidson,  5  Maole  &  Sel.        (jr)  See  5  Maole  &  Sd.  Bt^W 
79.  90. 

(o)  Davidson  v.  Case,  2  Bred.  &  Bingh. 
379.    3  Moore,  116.    8  Price,  542. 
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earnings  of  the  voyage,  although  he  is  only  at  a  few  Conttnicthro 

.  .  .    .  totsl  loss  OD 

r  expense  for  provisiohs.  (q)  freight  —  efllMt 

lie  Coort  of  Exchequer  Chamber,  in  affirming  the  judg-  memofd^ 
It  of  the  court  below,  put  their  decision  on  the  ground  <»  freight. 
,  as  abandonment  was  only  a  different  term  for  assign-  ^^^^^ 
iti  and  the  same  thibg  in  eflfect,  and  as  in  every  other  case  court  of  Ex- 
■iMgnment  of  ship  vested  in  the  assignee  a  right  to  the  c^^ber. 
|)U  earned  thereby,  so  it  would,  also,  where  ship  and 
|ht  were  separately  insured  and  separately  abandoned, 
fli  in  this  case  the  general  effect  of  an  assignment  of  ship 
d  be  shown  to  be  modified  by  any  agreement,  either  ex- 
•€r  implied,  between  the  parties,  or  by  general  usage ;  — r 
fliothing  of  the  kind  being  shown,  (the  case  only  amount- 
to  daim  on  one  side,  and  resistance  to  such  claim  on  the 
^g)  the  contrary  was  to  be  presumed,  and  there  was  con- 
imly  no  reason  why,  in  this,  as  in  every  other  case  of 
Ettnent,  an  abandonment  of  the  ship  should  not  vest  in 
ftlMUKlonees  a  title  to  the  freight  earned  by  her.  (r) 
ha  result,  therefore,  of  the  English  jurisprudence  on  this  Resoitcf  fiif- 
tl  most  be  taken  to  be,  that,  in  case  of  separate  insurance  d^^^^T^^*^ 
idbendonment  of  ship  and  freight  to  different  sets  of  un- 
■liters,  the  underwriters  on  freight  take  nothing  by  the 
Udonment,  but  the  whole  freight  pending  at  the  time  of  the 
■ft^  (md  ultimately  earned  by  the  ship  on  arrival^  is  trans* 
^to  the  abandonees  of  the  ship  as  an  inseparable  incident 

(*) 

nde  of  law  is  avowedly  based  on  the  principle,  that  Pnndpies  on 
ii  inseparably  incident  to  the  ship,  just  as  rent  is  to  iilh doctrine 

don,  so  that  a  transfer  of  the  ship  necessarily  con-  (^JhTis^niep- 
Ibe  transferee  a  right  to  all  the  freight  which  she  is  f™^^ JEj^*^ 
oorse  of  earning,  at  the  time  from  which  the  transfer  nece«ariiy* 


^  1  1     /  \         1  «  1     •     1       1     passes  with  it 

elbct,  or  may  earn  subsequently  (/) :  although,  mdeed,  on  transfer. 
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Bqrtejr,  J.  5  Manle  &  Sd.  84-       (<)  Chinnery  v.  Blackburn,  1  H.  Bl. 

|r  117,  notes.    Morrison  v.  Parsons,  2  Taunt. 

P»  fkft  judgment  of  the  court  as  407.    Dean  o.  M'Gbie,  12  Moore,  185. 

lilt  bgr  OtaUasi  C.  J.  2  Brod.  dc  This  principle  is  also  well  developed  by 

^  M4  -  387.    d  Moore,  125  - 129.  £merigon,  who  compares  the  sale  of  ship 

lb  Cmm  V.  Davidson  the  underwriter  to  the  sale  of  an  orchard,  and  says  that 

il  aad  recovered  the  tokote  freight ;  the  right  to  the  pending  freight  is  as  much 

■■•Bjrciirtiiictioa  taken  between  the  transferred  in  the  ooe  case,  as  the  right 

t  •ecruag  prior  and  suittjuent  to  to  the  hanging  fruit  in  the  other.    Chap. 

^  #r  priof  gmd  mbsefusnt  to  the  xviL  sect  9,  vol.  ii.  p.  256,  ed.  1827. 
■■wrrrf    flee  3  Kent**  Comm.  (5th 
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Coostracthre      in  the  case  of  a  chartered  ship,  the  transferee  wouli 

frekht  —  effect  the  right  of  suing  for  the  freight  on  the  charter-pti 

^gJJ^^p      in  the  names  of  the  transferors,  (m) 

^^'fi^^-  The  freight  transferred  by  the  abandonment,  is 

SLf^iJId  by   freight  pending  at  the  time  of  the  casualty,  which  gm 

^^  '^^aT^      ^  ^  a^a7i^2o/iiit€n/,  andultimatelp  earned  by  the  iUf 

wkoU freight     lows  from  the  principles  —  1.   That  an  abando 

^^«!^thsc<u-   accepted  and  effectual,  clothes  the  abandonee  wi 

^!^ynr^'  eights  of  ownership  from  the  moment  of  the  loss  tha 

hythsthip.       right  to  abandon,  and  substitutes  him  from  that  t 

place  of  the  assured  (v) ;  2.  That  freight  earned 

entire  contract  is  never  apportionable,  except  b 

stipulation,  (as  where  it  is  agreed  that  a  portion  oft 

shall  be  paid  on  the  ship's  arrival  at  an  intermediab 

by  act  of  the  parties  (as  where  the  merchant  shiiq 

to  take  his  goods  at  the  port  of  distress,  in  which  \ 

freight  pro  ratd  is  due.) 

d  "*  ***ni"d*°  '  ^"  point  of  fact,  some  freight  has  been  earned 

not  traosfer       casualty  took  placc,  by  payment  of  part,  or  delivery 

jM«rat4"or by    the  cargo.  Under  the  terms  of  the  charter-party,  i 

oT^  of'the*^   cedent  port,  or  by  an  agreement  between  the  shipc 

Smorfbe^  the  merchant,  whereby  freight,  pro  raid,  has  beooi 

obuterDarty     part  of  the  goods,  it  should  seem  that  the  freigb 

aity.  or  so  apportioned,  would  not  vest  in  the  abandoi 

ship. 

1151  ^  *The  point  has  never  been  raised  for  direct  decii 

courts  ;  but  seems  indirectly  to  have  been  disposed 

case  of  Luke  v,  Lyde,  where  a  shipowner,  who  bf 

his  ship,  but  not  the  freight,  and  had  abandoned  to  t 

writer  on  ship,  was  allowed  to  recover  against  the ) 

the  goods  pro  rata  freight,  which  had  become  due  Q 

before  the  casualty,  which  gave  the  right  to  abtni 

this,  although  the  objection  was  taken  that  he  was  ] 

of  his  action  by  the  abandonment,  {w)     When  this 

cited  in  Tompson  v.  Rowcroft,  Mr.  J.  Le  Blanc  i 

'<  that  was  freight  already  earned  at  the  time  of  the 

menty  (x) 

(«)  Sptidt  V.  Bowles,  10  East,  729.  risk  {dea  le  pHrndpe) ;  bd 

(v)  Emerigon,  chap.  xvii.  sect.  6,  vol.  incorrect.  Seejm«i,Cbap.D 

ii.  p.  232,  ed.  1827,  and  ibid.  256,  goes  (io)  See  Luke  v.  Lfde,  9 1 

further,  and  says  it  makes  the  abandoaer  '  (x)  P»r  Le  Bbme,  J.  io  I 

owner  from  the  commencement  of  the  Bowcrolt,  4  East,  44. 
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On  the  whole,  therefore,  the  doctrine  of  our  law  on  this  Conttmctivo 
bject  seems  to  be  —  1.  That  the  whole  freight  pending  at  frekhi— eflbet 
B tme  of  the  disaster,  and  subsequently  earned  by  the  ship,  ment^ofSSto on 
by  virtue  of  the  abandonment,  absolutely  and  entirely  ^"''^^^ 


•led  in  the  abandonee  of  ship  ;  2.  That  consequently  if  the  RecapituiaUoa. 
tirt  freight  for  the  voyage  be  then  pending,  the  whole  is 
naferred  by  the  abandonment :  if  however,  a  portion  of  the 
i^t  have  been  previously  earned  under  the  terms  of  the 
ti1er*party,  as  by  delivery  of  part  of  the  cargo  at  an 
port,  or  if  freight,  pro  raid,  have  become  due 
the  loss,  such  previously  earned  portions  of  the  freight 
■Id  not,  it  seems,  be  transferred  by  the  abandonment  of 

•kip.  (y) 

ki  Case  v.  Davidson  Mr.  J.  Bayley  intimated  (and  Mr.  F*^  I^"*?** 
••ck^  stronfi^ly  supports  the  same  view)  that,  from  this  seema  to  follow 

^*i_     1  •.  1     i-  11  -u   *  J  *  that  the  under. 

tt  olthe  law,  it  necessarily  follows  that  an  underwriter  on  writer  on 
^t,  who  has  accepted  an  abandonment  of  freight  and  s^tfed  ^uTpaiS 
■tted  as  for  a  total  loss,  would  be  entitled  to  recover  bacjc  wiu^beentSSd 
n  the  assured  the  freight   ultimately  earned  (z)  :  and,  Jp  '*^*''  '^^ 
•edy  this  conclusion  seems  unavoidably  to  follow,  unless  it  sured  the  pio> 
llbe  supposed  that  the  assured  is  to  be  allowed,  by  aban-  uKimateiy^ 
Hug  the  ship,  to  transfer  to  a  third  party  those  rights  to  ^^'^--^ 
wk  the  underwriter  on  freight  would  otherwise  be  entitled  ^lLaw 

'SAandonee  of  the  freight,  and  thus  to  make  the  latter  dosowiierethe 

f      \  •    •      *•  A   •      *i_  •!     •  J  •     M.    rights  of  the 

for  loss  originatmg,  not  in  the  perils  insured  against,  abandonee  of 
the  act  of  the  assured  himself.     Accordingly,  in  a  case  ^^Sm,  "^  ^' 
the  claims  of  the  abandonee  of  ship  were  not  en- 
it  has  been  decided  in  this  country,  that  the  abandonee 
It,  who  has  adjusted  a  total  loss,  may  claim  from 
I,  as  salvage,  any  freight  ultimately  earned,  less  the 
expenses  of  earning  it.  (a) 
practical  result  of  this  state  of  the  English  law  seems  Asapracticai 
that  ship  and  freight  should  be  made  the  subject  of  Iv^i^huLuid 
the  same  insurance,  or  that,  when  separately  insured,  S^i^'^JjSes: 

if  in  one  policy, 
then  with  spe- 

Imt  in  Frmnoe  it  now  fettled  (*)  Per  Bayley,  J.  5  Bfcule  &  Sel.  85.  c*ficclauaet. 

(See^ojt)    In  England  Beneck6,  Pr.  of  Indem.  410. 

mVmJftmd  SiaUs,  Mr.  Phillips  laya,  (a)  Barclay  v.  Stiriing,  5  Maule  & 

tafceo  for  granted  that  an  Sel.  6. 

of  the  ship  does  not  include 

»    Vol  ii.  p.  450. 
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Constructive 
total  loit  on 
freight — efiect 
of  anndoo- 
mentofahipoa 
freight. 

IntheUnhed 
States  the 
whole  freight  in 
each  caaeb  ap- 
portioned vrv 
raiA  into  freight 
earned  A^'bre, 
and  freight 
earned  a/)er, 
the  casualty: 
the  former  goes 
to  the  under- 
writer on 
frmght,  the 
latter  to  the  un- 
derwriter on 
ahip. 
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This  doctrine 
■eems  preferao 
bletoourown: 
Uliistrationofits 
practical  work- 

a  in  the  dni- 
States. 


clauses  should  be  introduced  for  an  equitable  appordoDment 
of  the  freight  salvage.  (6) 

§  399.  Our  law,  although  it  must,  for  the  present,  be  tahi 
to  be  fixed  by  Davidson  t;.  Case  (c),  seems  undoubtedlf  ti 
present  the  anomaly,  "that  the  assured  on  freight may^kf 
making  a  distinct  contract  with  a  third  party,  deprive  Ai 
underwriter  on  the  freight  of  the  salvage  to  which  be  wA 
have  been  entitled  had  no  such  contract  been  made.''  (i\  b 
the  United  States  this  inconsistency  is  sought  to  beavoidri^ 
by  making  an  apportionment  of  the  freight  earned, 
before,  and  partly  after,  the  event  for  which  the  abandc 
on  ship  is  made.  The  rule  there  has  long  been  undc 
to  be,  that,  on  an  accepted  abandonment  of  the  ship, 
freight  earned  previous  to  the  loss  is  to  be  retained  bf  1 
shipowner,  or  by  his  representative,  the  underwriter 
freight,  to  whom  it  has  been  abandoned,  and  that  oolf  < 
^freight  earned  subsequently  to  the  time  of  loss  vests  ii* 
abandonee  on  ship,  (a) 

It  certainly  seems  that  this  rule  is  more  free  from 
tions  than  our  own  ;  nor  does  there  appear  to  be  anj 
difficulty  in  its  practical  application.     Thus,  in  a  case 
ship  and  freight  had  been  abandoned  to  the  respective i 
underwriters,  on  account  of  the  capture  of  the  ship  afteri 
had  performed  eight-ninths  of  the  voyage  insured,  the 
held  that  the  underwriters  on  the  freight  were  ent 


(b)  See  the  remarks  of  Ch.  J.  Dallas 
in  Davidson  v.  Case,  2  Brod.  dl  Bingh. 
387;  and  see  Beneck^,  Pr.  of  Indem. 
413. 

(c)  The  Case  of  Stewart  v.  Dennis- 
toun,  in  the  House  of  Lords  (not  yet 
decided  there)  appears  to  open  afresh 
the  whole  question :  should  judgment  be 
given  in  this  case  before  these  sheets  go 
through  the  press,  it  will  be  given  in  the 
Addenda. 

(«0  2  Phillips  on  Ins.  4^. 

(e)  3  Keni*s  Comm.  (5th  ed.)  332,  and 
see  the  ofujes  cited  by  him,  of  which  the 
principal  are,  —  f  United  Ins.  Comp.  v. 
Lenox,  1  John.  Cas.  377;  2  John.  Car 
443 ;  t  Marine  Ins.  Comp.  v.  United  Ins. 
Comp.  9  John.  Rep.  186.    ^  See  Davy  v. 


HaUett,  3  Caines  R.  90. 
Col.  Ins.  Co.  1  John.  438. 
Gloucester  Inai  Co.  15  Mao.  SiL 
onds  V.  Union  Ina.  Co.  1  W8ik.&< 
Abbott  Shipp.  (GUi  Am.  ed.)  40^^] 
Hanomond  a.  Essex  Fire  aai 
Co.  4  Mason,  196.    Kennedy  a. 
Co.  3  Harr.  &  John.  dCl.y   Bm 
the  cases  collected  and 
2  PhiUipa  on  Ins.  449-464.   Tl» 
deed  in  the  United  Slates 
yet  definitively  settled,  fori 
cites  a  case  in  which  the  pcMBt^ 
but  not  decided,  whether  the 
on  ship  took  the  §iuin  or  only  s  j 
freight,    t  Armroyd  p.  Union 
3Binn.437. 
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e  of  the  abaDdonment,  to  all  the  vessel's  earninirs  pre-  CoostracUvo 
sly  to  the  casualty,  —  that  is  to  say,  eight-ninths^  and  freight— eflect 
e  on  the  ship  to  the  remaining  ninth,  (/)     This  case  is  mem  5nS^  on 

o«t  identical  with  that  put  by  Mr.  J.  Bay  ley,  in  order  to  ^'^*«^^ 

tate  the  unfairness  of  the  English  rule ;  according  to 
dithe  underwriter  on  the  ship^  in  such  case,  would  receive 
whole  benefit  and  earnings  of  the  voyage,  although  he 
lid  only  be  at  a  few  days'  expense  for  provisions,  &c.  (g) 

I  France,  where  insurances  on  pending  freight  (^  fret  a  l^Z^^3£St 
B)arc  prohibited,  the  question  cannot  arise  as  between  ofana^don- 
hro  sets  of  underwriters :  but  the  general  question  as  to  freight. 
eftet  of  an  abandonment  of  the  ship  on  pending  freight 

given  rise  to  a  great  deal  of  embarrassed  litigation.  The 
innce  of  1681  had  no  specific  regulation  on  the  point, 
the  tribunals  denied  to  the  underwriter  on  ship  any 
ht  for  the  goods  saved.  Valin  exposed  the  error,  and  y^^  ^ 
ilained  that  an  abandonment  of  the  ship  ought  to  carry 
it  all  the  freight  pending,  and  in  the  course  of  being 
id,  at  the  time  of  the  casualty,  whether  stipulated  to  be 
ID  advance  or  not ;  btU  not  freight  actually  earned  ;  as, 
Utaoce,  where  the  freight  of  the  outward  passage  having 
aearned  and  paid,  the  ship  is  lost  on  her  passage  home.  (A)  *1154 
vigoo  examines  the  question  on  general  principles,  and  Of  Emcrigoo. 
iiides,  with  regard  to  the  freight  in  the  course  of  being 
id  at  the  time  of  the  casualty,  that  this  passes  to  the 
idonee  of  the  ship  just  as  the  fruit  growing  in  an  orchard 
ai,  on  sale,  to  the  vendee  of  the  orchard  :  with  regard  to 
1^  actually  earned  before  the  casualty,  he  admits  that 
Hfimn  to  stand  in  the  same  predicament  with  fruit 
pnd  before  the  sale  of  the  orchard,  and  which,  of  course, 

II  not  pass  to  the  vendee ;  but,  finally,  he  determines 
Hum  freight  also  goes  to  the  abandonee  on  ship,  on  the 
pd  that  the  effect  of  an  abandonment  is  entirely  to 
ftate  the  abandonee  in  place  of  the  assured  from  the 
Mig  of  the  adventure,  so  as  to  make  him  proprietor  of 
hip  and  all  its  earnings  from  the  commencement  of  the 
iod  not  only  from  the  time  of  the  casualty,  (t)    And  the 

f  Lj>fwi worth  V.  DeUfidd,  1    art.  15,  vol.  ii.  pp.  263-266,  ed.  Becane, 
,  n^  cited  2  Phiilipe,  loik  460.  art  47.  ibid.  p.  960. 

h  Mxaim  ft  SeL  86.  (t)  Emerigon,  chap.  xviL  sect.  0  voL  n. 

Lhr.3;titvideaAwnnuicei,    p.  256|  ed.  1827.    The  whole  aectioA 

deaenret  an  attenthre  perasaL 
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CoofltructiTe 
local  lots  oa 
irakht—eflaet 
of  abuidoa- 
ment  of  ship  on 
freight. 

Ordinance  of 
A.]>.  1779. 


Code  de  Com- 
mevoOi  srL  3B6. 


Freight  paid  in 
■dvance  upon 
the  goods  that 
ultimately  ar- 
lure  panes  to 
the  abandonee 
ofahip;  but  the 
fireiffht  of  goods 
landed  pre- 
vionato  the 
casualty  does 
not 

1155* 


law  was  so  settled  by  the  Chamber  of  Commera 
seilles  in  1778.  The  Ordinance,  however,  of  tt 
year  (1779)  did  not  follow  this  doctrine,  but  del 
acquired  freight  {fret  acquis)  already  earned  on  t 
was  insurable,  and  did  not  go  with  the  ship  on  abai 
but  that  the  freight  ultimately  earned  on  the  go 
would  go  to  the  insurer,  if  there  was  no  stipulat 
contrary.  (7  )  The  Code  de  Commerce  enactfl 
freight  of  the  goods  saved  {fret  des  merchanduR 
shall,  on  abandonment,  vest  in  the  abandonee  on 
though  it  may  have  been  paid  in  advance,  (k)  The  i 
these  latter  words  has  been  the  subject  of  litigal 
the  French  tribunals :  it  has  been  expressly  laid  do 
Cour  Roy  ale  of  Rcnnes  (/),  and  confirmed  by  tb 
Cassation  (m),  that  they  relate  only  to  such  pwt 
freight  of  the  goods  ultimately  saved  as  may  have 
*in  advance  under  the  stipulations  of  the  charter-p 
the  only  freight  which  passes  by  abandonment  to  1 
on  the  ship,  is  the  freight  of  the  goods  on  board  at  1 
the  casualty  and  ultimately  saved ;  but  that  the 
goods  landed  previous  to  the  casualty,  under  the  te 
charter-party,  and  thus  earned  before  the  loss,  do 
in  the  abandonee  of  ship,  (n) 

The  actual  law  in  France,  then,  as  far  as  rdi 
effect  of  an  abandonment  of  ship  on  freight,  consid 
from  the  interests  of  the  underwriters  on  freigi 
closely  to  resemble  our  own. 


What  deduc- 
tionsare  to  be 
made  from  the 
freight  ulti- 
mately earned 
before  its  pro- 
oeeda  are  paid 
over  as  salvage 
to  the  different 
■els  of  ander- 
writen. 
Sharp  V.  Glad- 
Hone,  7  East, 


§  400.  With  regard  to  the  deductions  to  be  mad 
freight  ultimately  earned,  and  which  vests  as  sal^ 
abandonees,  the  following  points  have  been  decide 

In  a  case  in  which  ship  and  freight,  on  detent 
the  Russian  embargo  of  1800,  had  been  severally  1 
to  the  respective  underwriters,  and  where  it  wai 


(J)  See  Emerigoo,  ibid. 

{k)  Art.  386. 

(0  23d  August,  1823. 

(m)  14th  December,  1825. 

(n)  filaize  v.  Paris  General  Asa.  Comp. 
refeired  to  by  Boolay-Paty,  Connnent.  on 
Emerigon,  vol.  ii.  p.  260.  ed.  1827,  and 
cited  at  length  by  him  in  Ins  Coon  de 


JOroit  Comm.  Har.  torn,  hr 
ed.  1834.  The  whole  easi 
eating,  and  well  desennai 
effect  seeras  to  have  been 
Mr.  ChanceOor  Kent,  who 
the  last  edition  of  hii  Oobbb 
334,  ed.  1844. 
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« 

each  set  of  underwriters  were  to  be  considered  as  in  the  Conrtmctiv© 
!Cof  the  assured  for  the  respective  interests  insured,  the  freight  —  effect 
lowner  claimed  to  make  the  following  deductions  from  the  me^oflSp  on 

ght  ultimately  earned  before  paying  it  over  as  salvage  to  ^^'g*'^- 

underwriters  on  freight,  who  had  settled  for  and  paid  him 

»tal  loss :  — 

.  Expenses  of  shipping  the  cargo  on  which  the  freight  DeducUon* 

paid,  together  with  port  charges  and  expenses  of  the 
'  aod  crew  at  St.  Pelersburgh,  and  Elsineur  (for  payment 
B)if9u2  duties.)  2.  Insurance  on  same.  3.  Wages  and 
"181008  of  master  and  crew  from  the  time  they  were 
itted  in  Russia  till  discharged  in  Liverpool.  4.  Their 
er  daring  their  detention  under  the  embargo  (^provisions 
k  found  by  the  Russian  government.)  5.  Charges  paid  at 
erpool  on  ship  and  cargo.  6.  Insurance  on  ship  for  the  *  1156 
ftward  voyage.  7.  Diminution  on  ship's  value  thereon 
"Mr  and  tear. 
ith  re£:ard  to  these  claims  the  court  held,  1.  That  the  i>eciuciioas 

®  '  allowed. 


of  shipping  on  board  the  homeward  cargo,  being 
letiier  for  the  benefit  of  the  undenoriters  on  freiglU, 
Id  fall  exclusively  on  them  ;  2.  That  the  expenses  of  ship 
arewy  and  the  insurance  thereon,  the  wages  and  provisions 
le  master  and  crew  between  their  liberation  from  the 
Vgo  and  the  ship's  discharge,  and  their  wages  during  the 
ItioOy  should  be  deducted  from  the  salvage,  and  appor- 
id  between  the  two  sets  of  underwriters  according  to 
'  respective  interests :  the  wages  during  the  detention 
I  Ellenborough  intimated,  might  come  into  general  ave- 
l  3.  The  charges  on  ship  and  cargo  in  the  port  of  dis- 
|e,  the  cost  of  insuring  the  ship  for  her  homeward  voy- 
Hid  the  diminution  of  her  value  thereon  by  wear  and 
ihe  court  held  must  be  struck  out,  as  they  could  not  be 
pA  an  the  fr eight,  (o) 

kuiother  case  where  the  ship,  having  been  cast  away  in  ^'^^•'''^j' 
Nttte  of  the  voyage,  a  separate  abandonment  was  made  fresh  cai^aeat 
Ih  acts  of  underwriters  ;  but  the  abandonees  on  ship,  in  se?  of  shipping 
hration  of  the  assured's  taking  less  than  a  total  loss,  re-  deUuctioiMfrom 
bd  all  claim  to  benefit  of  salvage,  it  was  held,  that  the  {o^thTifnder!** 
writers  on  freight,  who  had  adjusted  for  and  paid  a  total  wniew  as 8«i- 

(o)  Sharp  v.  Gladstone,  7  East,  24. 

rcL.  n.  86 
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Coottructive 
total  Ion  on 
fiviffht — efiect 
ofaiMuidoo- 
roentofahip  oo 
freight 

vage,  but  ex- 
peoiea  caiued 
Djr  m«re  deten- 
turn  for  repain 
are  not 
Barclay  v. 
SUiiiog, 
5  M.  £  Sel.  6. 


loss,  were  entitled  to  the  freight  ultimately  earned  byik 
repaired  ship's  arriving  with  a  substituted  cargo,  after  d^ I 
ducting  the  necessary  expenses  of  loading  svdi  cargoMi 
board  at  the  port  of  repairs^  and  the  wages  of  the  crew  (Wjj 
the  loading :  any  expenses,  however,  incurred  while  the  itf | 
was  detained  merdyfor  the  purpose  of  necessary  repain 
not  to  be  deducted  from  the  freight,  but  set  to  the 
of  the  shipowner,  to  be  made  good  by  the  underwriter < 
ship.  (p)i 

(p)  Barclay  o.   Stirling,  5  Maule  &  Sd.  6. 


1  If  the  owner  of  a  ship  and  cargo  abandon  to  the  underwritens,  as  for  a  Ml  • 
by  perils  of  the  sea,  and  part  of  the  goods  be  saved,  the  underwriters  aie  bisj 
freight,  pro  rata,  to  the  owner;  for  the  owner  baa  a  lien  on  thegoodiAif 
Teasdaie  v,  Charieaton  Int.  Co.  2  Brevard,  190. 
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♦CHAP.  IX.  ♦lis? 


INCIDEirrS  AND  EFFECTS  OF  ABANDONMENT. 

war.  I.  An  Abandonmtnt  must  be  entire  and  absolvie^  not 

partial  and  conditional. 

401.  One  of  the  first  principles  in  this  branch  of  in-  Anabandoo- 

*•  '■  ment  mtut  be 

Bce  law  is,  that  an  abandonment  must  be  entire,  and  not  entire  aodabso- 
Uy  by  which  is  meant,  that  the  assured,  in  case  of  loss,  a^d'condit^ML 
loC  abandon  part  and  retain  part,  but  the  abandonment  TheabaodoDr" 
t  extend  to  his  whole  interest  in  the  thing  insured,  as  far  dude^e^hoie 
IBI  interest  is  covered  by  the  policy.  ^'S^w'Sr 

kti8|  where  a  single  policy  of  insurance  is  effected  on  as  it  is  covered 
•and  cargo  "  indiscriminaidyy^  i.  e.  where  a  gross  sum  is  as  where  J 
led,  on  the  two  interests  jointly,  without  distinctly  speci-  S^uJhjland 
ghow  much  is  insured  on  each  separately,  it  is  stated  by  ^jv^  "*7'^ 
vjgon  that  neither  the  ship  nor  the  cargo  can  be  sepa-  neither  can 'be 

L_    i_       J         J     /   \  1  abandoned 

gr  abandoned,  (a)  ^  separately. 

M  where  it  is  specified  in  the  policy  that  part  of  the  4^^^^®'*  . 
le  yaluation  is  to  apply  to  the  ship  and  part  to  the  goods,  distinct  on 
BO  goods  have,  in  fact,  ever  been  loaded  on  board,  but  ^  ^i^^^  ^^^ 
Ul  is  run  on  the  ship  only,  the  ship  alone  may  be  aban-  J^^j^JJ^ 
d ;  but  the  assured  can  only  recover  to  the  extent  of  the  on  a  general 
itioo  on  the  ship,  {b)  **^oods,"com. 

pnsing  several 
distinct  lands — 
hMiifliiii.  chap.  xvii.  sect.  8,  vol.    insuranoe,a  separate  abandonment  of  one  neither  of  the 

i^  cd.  1827.    This  position  ia  laid  of  the  interests  was,  in  fact,  made  and  the  *°?J^■°  °^ 

If  BmerigOD  without  any  qualifica-  courts  appeared  to  take  it  for  granted  that  ^p^ir^t^^ 

4  Menus  OD  principle,  to  be  cor-  such  an  abandonment  was  valid.    Phillips  abandoned. 

101^  Mr.  Phfllips  considers  the  on  Ins.  chap.  xvii.  sect.  7,  vol.  ii.  p.  368. 

I  donbtfal,  and  cites  some  cases  in  And  see  Amery  v.  Rodgers,  1  Esp.  20^ 

led  Slates  in  which,  upon  such  an        (6)  Amery  v.  Rodgers,  1  Esp.  206. 


Cdolidge  9.  Oioocester  Mar.  Ins.  Co.  15  Ma».  341 ;  Hurtin  v.  Phcenix  Ins. 
rsflii.  C.  C.  400. 


1168  ABANDONMENT  —  ITS  INOIDSNTS    AND  HFICIS. 

An  abandon-  So,  where  a  gToss  suiD  is  insured  in  a  single  policy  n 

^Sl'and  abso-  general  class  comprising  several  particular  subjects,  w 

l2!d\52d5k2S!  *8pecifying  on  which,  or  to  what  amount  on  each,— ll 

— 7Tro# —  surance  is  one  and  entire  (c),  and  the  abandonment, c 

quenlly  must  extend  to  the  whole  class.     Thus,  if  lOO 

insured  ^^  oil  goods^^  generally,  and  the  goods,  in  fact,o 

partly  of  sugars  and  partly  of  indigoes,  the  assured  cans 

case  of  wreck,  or  other  constructive  total  loss,  abaodo 

sugars,  and  retain  his  indigoes,  or  vice  versa,  {d)  ^ 

AHur  where  a       jf  however,  a  specific  and  distinct  sum  be  insured  oo 

diauDct  sum  is  '  '        i^ 

insured  on  each  kind  of  Commodities  —  as  1000/.  on  the  sugars,  anal 

on  the  indigoes,  —  in  such  case  either  of  these  twosal 

may  be  separately  abandoned,  (e) 

£Mfe,theiaw       It  has  been  said  by  a  high  authority  in  the  law  of  H 

where  one        Insurance,  that  if  the  several  kinds  of  commodities  flit 

Sred^sete*^   Separately  valued  in  the  policy,  they  may  each  besepM 

Sij^™*«iKi.  abandoned,  even  though  a  specific  and  distinct  sum  nag 

fotdgvaiMti     be  insured  upon  each.  (/)    Accordingly,  in  the  UoitedSl 

where  one  gross  sum  was  insured  "  on  150  boxes  of  i^ 

valued  at  6000/.,  5  hampers  of  mace,  valued  at  SOOQL,! 

tons  of  logwood,  valued  at  250/. ;  "  it  was  held,  that  I 

such  a  policy  the  assured  might  abandon  each  artidfl  i 

rately.  (g-) 

This  rule  is  doubted  by  Mr.  Phillips,  who  contendi 
the  insurance  in  such  case  is  one  and  entire,  tbo^^ 
valuation  is  distinct,  and  that,  consequently,  the  tU 
ment  ought  to  be  entire  also.  (A)  In  this  country,  hH 
there  seems  no  doubt  that  the  rule,  as  laid  dowa  b] 
B^°>*"y  Marshall,  is  that  to  be  acted  upon,  especially  in  caaei^ 
moditiesare       perishable  commodities  are  shipped  in  separate  ptok 

•hipped  in  sepa-       ,  ,  ^i      •  •      •  •       *^i 

nuepackag^.  when,  as  we  have  seen,  the  insurance  is,  m  practice,  Itl 
be  distinct  on  each  species,  even  without  a  special  di 
that  efiect.  (J)     Chancellor  Kent,  after  noticing  the 

(c)  Est  unica  assecuratio  omnium  njer-  (/)  Marshall  on  Ins.  612. 

cium.    Emerigon,  chap.  xvii.  sect.  8,  vol.  (^)   t  Diedericks  v.  ConaM 

ii.  p.  249,  ed.  1827.  Comp.  of  New  York,  10  Jota.1 

(</)  Emerigon,  chap.  xvii.  sect.  8,  vol.  (A)  2  Phillips  on  Ins.  370. 

ii.  p.  249,  ed.  1827.  {%)  See  Stevens  on  AvengBi 

(«)  Ibid.  ed. 


>  Gueriain  v.  Cot  Ins.  Co.  7  John.  S27. 
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• 

led  by  Mr.  Phillips,  thus  cautiously  lays  down  the  rule :  —  An  abandon- 
Unless  the  different  sorts  of  cargo  be  so  distinctly  sepa-  entire  and  abw>- 
9d  and  considered  in  the  policy,  as  to  make  it  analogous  M^'c^ndiSonaL 
listinct  insurances  on  distinct  parcels,  there  cannot  be  a       #Ti5Q 
■rate  abandonment  of  part  of  the  cargo  insured."  {j  ) 
JVhcre,  however,  the  assured  effects  two  separate  policies  Where  two  §ep- 

.    .  arate  policies 

II  constituent  parts  of  the  same  cargo,  it  is  hardly  neces-  are  etiected  on 
r  to  say,  that  in  such  case  he  may  abandon  either  part  i^riiona  of  one 
irately,  though  both  policies  are  effected  with  the  same  maTbe^'abSL 
of  underwriters,  (k)  doned  without 

^    '  the  other. 

Jtboiigh,  however,  it  is   true,   as   a  general  rule,   that  Xheabandoo- 
•cver  the  insurance  is  entire  the  abandonment  must  be  so  SJ^rate  on  the 

and  therefore  extend  to  the  whole  subject  of  the  policy  ;  sui'JeciiMured 
loe  rule  must  be  understood  with  this  limitation,  that  the  tent  of  them- 
mumment  cannot  transfer  the  interest  of  the  assured  any 
%er  than  thai  interest  is  covered  by  the  policy, 
Iras,  if  A.'s  cargo  is  worth  30,000/.,  and  he  only  insures 
fc  the  amount  of  15,000/.,  it  is  plain  that  only. half  his 
mt  in  this  cargo  is  covered  by  the  policy :  in  case  of 

therefore,  followed  by  abandonment,  all  that  A.  by  his 
Idonment  transfers  to  the  underwriter  is  a  moiety  of  the 
D  oltimately  saved  ;  the  other  moiety  he  retains  for  him- 
in  respect  of  that  portion  of  his  interest  which  was  not 
Wed  by  the  policy.  (/)  In  fact,  as  Boulay-Paty  observes, 
^  an  entire  abandonment,  for  it  comprises  the  whole  of 
^esi  AT  RISK :  the  part  kept  back  is  only  in  proportion 
which  was  not  insured,  and  in  respect  of  which,  there- 

l^tbe  underwriters  can  have  no  claim,  (m) 
rule  is  the  same,  where  a  general  insurance  bavins  The  same  role 

^  -    ..  ,,  *^  .  1  1  r  ■pphestoany 

enected  '*on  cargo"  to  a  certam  amount,  the  value  of  increaMintbe 
at  risk  becomes  greatly  increased  by  fresh  goods  ti?y"of thecalwo 
taken  on  board  in  exchange  for  the  orginal  cargo  ;  as  ^^ree"of  *ie 
coarse  of  a  bartering  voyage :   in  such  case,  if  a  loss  ^?5"*Ji°^®L 
n  which  gives  a  right  to  abandon,  when  the  cargo  at  value  insured. 
ii  doable  the  original  value,  that  which  will  be  thereby 
Werred  to  the  underwriter  as  salvage,  is  not  the  whole  of      *  ^160 
MTgo  at  risk  at  the  time  of  the  loss,  but  only  half  thereof. 


I.  Tol.  m.  (Ah  ed.)  329.  (/)  Boulay-Paty,  Coure  de  Droit  Comm. 

I,  chap.  xvii.  sect.  13,  vol.  Mar.  torn.  iv.  p.  286,  ed.  1834. 

m,  ed.  Ifi07.  (m)  Ibid. 
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An  abandon,     or  the  value  at  risk  at  the  time  of  the  insurance,  and  con 

ment  matt  be      ,      ^i_  i»         •   \ 

entile  and  abao.  by  the  pohcy.  (n) 

!^<!S!^nLll  So  clearly  is  the  general  rule  established,  that  if  the  m 
Though  the  im-  writers  demand  an  abandonment  of  more  than  is  insured,! 
derwnierade-     ^jji  ^ot  prevent  the  assured  from  abandoning  uptotheed 

mand  an  aban-  *  •  t 

donmentof  of  the  sum  insured,  and,  having  done  so,  recovering  Ml 
wvmd  by  the  total  loss ;  though,  if  abandonment  be  otherwise  reqaii 
ESi^m^  ""  such  demand  of  the  underwriters  will  not  operate  as  a  «« 
abandon  lo  thai  ^f  ^jjej j  ^ jgrjjj  iq  'msisi  oii  uoticc  of  abandonment,  or  entillil 

amount,  and  o  /.  •  l 

reoover  for  a      assured  to  recover,  without  it,  a  total  loss,  to  which  be  «• 

otherwise  have  had  no  claim,  (o) 
Abandonment        jt  must  also  be  remembered,  that  an  abandonment  ail 

only  extends  to  t .  .  .  »       .  /•  ^i    t.  -^ 

proDeity  at  risk  loles  to  (he  property  actually  at  ruk  at  the  time  of  the  aim 
theion.'aAd  iff  therefore,  in  the  course  of  the  voyage,  a  part  of  thefl 
^Sl^preWou^  originally  insured  have  been  landed  and  sold  befowl 
ly  landed.  occurrence  of  the  casualty,  the  abandonment  does  notd 

to  them,  but  only  to  the  goods  on  board  at  the  time  4l 
loss,  (p)  In  such  case,  the  assured,  on  the  one  baai^ 
make  no  claim  against  the  underwriters  in  respect  4 
goods  so  landed,  and,  on  the  other  hand,  is  only  bM 
abandon  the  goods  which  were  actually  at  risk  when  iki 
occurred,  (q) 

Every  abandon-      §  402.  An  abandonment  must  operate  not  only  as  it 

aSuluie  and      ^^  ^^  ^^e  wholc  interest  of  the  assured  in  the  subject  d 

uncondiUonai.    insurance,  but  it  must  be  such  as  to  effect  that  transfer  < 

lutely  and  unconditionally.     '^  Every  abandonment," 

Valin,  '^  must  be  pure  and  simple,  and  not  conditional,  f 

wise  it  would  not  act  as  a  transfer  of  oumershipf  toUA 

the  very  essence  of  abandonment"  (r)  ^ 

1161*  *Hence  it  follows,  that  no  one  can  be  entitled  to  md 

(n)  Pothier,  Traits  d'Aasurance,  No.  (^)  Boulay-Paty,  CoundefiHk 

133,  ed.  by  M.  Estrangin,  of  1810,  p.  Id9.  Mar.  torn.  iv.  p.  289,  ed.  1834. 

(o)  Uavelock  v.  Rockwood,  8  T.  Rep.  (r)  Valin,  tiu  vi.  dea  AflMH 

268.  60,  Tol.  u.  p.  418,  ed.  de  BL  Beam 

{p)  Emerigon,  chap.  xvii.  sect.  8,  vol.  See  akio  Emerigon,  chap.  xfL  < 

u.  p.  2d0,  ed.  1827.  vol.  il  p.  231,  ed.  1827. 


>  The  abandonment  most  be  positive  and  absolute,  not  i^tered 
conditions,  or  limitations.  Per  Shaw,  Ch.  J.,  in  Pieroe  v.  Ocean  Int.  Ca  1 
03.  See  Fuller  p.  M'Call,  1  Yeates,  464;  S.  C.  2  Dallas,  219;  PatapMokl 
Southgate,  5  Peters,  (S.  C.)  622. 
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idonment  who  has  not  at  the  time  of  the  loss  an  absolute  An  abandon- 

I,  1  •     •       1  i  •      .  •  1  ment  most  be 

t  of  ownership  in  the  subject  insured.  entire  and  abao- 

'hus  it  has  been  decided  in  the  United  States,  that  Lnd'<SnIdiSaaS 
re  the  assured  has  abandoned  all  his  interest  in  the  sub-  He  who  abanT 
of  insurance  to  one  set  of  underwriters,  he  cannot  after-  ^*''^»J^*'*!2?' 

'  muBt  have  ine 

1b  make  an  abandonment  to  other  underwriters  of  the  abeduieowne^ 
\  subject.  (5)     So,  again,  it  has  been  there  held,  that,  if  oftheloas. 
mured,  by  mortgaging  his  ship,  has  voluntarily  deprived  JJ^^^S^Jj, 
iclf  of  the  power  of  conveying  an  absolute  title,  he  can-  whole  interMt 

*  .  to  one  tet  of  an^ 

abandon  to  the  underwriters  on  ship,  but  can  recover  derwnten  can- 
rfor  the  damage  he  has  actually  sustained,  as  a  partial  loss.(/)  abandon  it  to 
IThether  the  consignee  of  a  bill  of  lading  has  a  right  to  ®^"* 

MortffaflOT  of 

ceabandonment  of  the  goods,  must  depend  on  the  ques-  shin  cannot 
i  whether  the  possession  of  the  bill  of  lading  gives  him  a  SiLidoiiineiit. 
t  to  have  the  absolute  and  unconditional  possession  of  the  Query,  whether 
is.    In  several  cases,  indeed,  tried  before  Lord  Ellen-  of  biu  offing 
i^gh,  which  arose  on  the  American  embargo  of  1807,  and  abairdclf.  *  ^^ 
hich  it  appears  that  the  consignees  in  England  of  the  bills 
iding  had  abandoned  goods  detained  by  that  embargo, 
I  Ellenborough  thought  it  might  be  difficult  to  make  out 
Ihey  had  such  an  interest  as  would  entitle  them  to  aban- 
because  they  were  to  have  no  control  over  the  goods  till 
arrival :  his  lordship,  however,  gave  no  decision  on  the 
MB  point,  and  the  cases  were  decided  against  the  right  of 
onsignees  on  other  grounds,  (u) 


Sect.  U.  Form  of  Notice  of  Abandonment. 

103.  No  precise  form  is  required  for  a  notice  of  aban-  Form  of  notice 

leot ;  ^  nay,  it  is  not  even  necessary  that  it  should  be  in  ment. 

V  (v)) '  though,  in  point  of  fact,  it  generally  is  so.  Notice  of  aban- 

dooment  need 

V.  Dall,  13  Man.  Rep.        (a)   Conway  v.  Gray,  10  East,  536,  ^"fomftot 

Ins.  247.  and  the  two  other  cases  there  cited.  must  be  ^«l, 

OcrdtMk  V.  Masaachusaetts  Fire        (p)  Panneter  v.  Todhunter,  1  Camp,  plain,  and  one- 

nbe   Ina.    Comp.  2  Pick.  249.    542.    See  also  Read  p.  Bonham,  3  Brod.  «l»"v«»^ 
liM  V.  Homer,  12  Mass.  230.  )>        &  Biugh.  147.    Lord  EUlenborough  con- 


Ihb  9.  jManne  Ins.  Co.  1  John.   190;    Colambian  Ins.  Co.  v.  Catlett, 
B.  JBX    Shair,  Ch.  J.,  in  Peiroe  v.  Ocean  Ins.  Co.  18  Pick.  83,  93. 
rwwjfl  9,  Ocean  Ins.  Co.  18  Pick.  83, 93  ;  Duncan  v.  Coates,  3  Yeates,  378 ; 
n  Kodiy  Wallace,  33 ;  Faupsco  Ins.  Co.  p.  South^te,  5  Peters,  604. 


1172 


ABANDONMBNT  —  ITS  IKOIBBNTS  AND  EFFBCTB. 


Form  of  notice 
of  abandoa- 
meat. 

1162* 


Parmeterv. 
TodhuDter, 
1  Camp.  d42. 


TheQuMwn  v. 

Fletcher, 

lEq>.72. 


Claim  for  total 
lots  followed  by 
payment  i»  evi- 
idence  of  notice 
of  alxuadoa- 
meot 


♦Whether  given  orally  or  in  writing,  it  is  an  ind'ispensabk 
requisite,  that  it  shall  communicate  tmequtvocaUyi  and  i 
plain  terms,  that  the  assured  offers  to  abandon  totheQDde^ 
writers  all  his  interest  in  the  thing  insured.  "  The  abawk* 
ment,"  says  Lord  EUenborough,  "  must  be  direct  andexpw^ 
and  I  think  the  word  abandon  should  be  used  to  nabl 
effectual."  {w)  ^ 

Hence,  where  the  broker  communicated  to  the  underwritaj 
that  the  voyage  had  been  broken  up  by  the  capture  ot 
ship  and  cargo,  and  requested  them  to  settle  as  for  a 
loss,  and  to  give  directions  as  to  the  disposal  of  the  shipi 
cargo  —  Lord  EUenborough  held  this  not  to  be  sufficienli 
a  notice  of  abandonment,  {x)     Lord  Kenyon  had  previc 
come  to  the  same  conclusion,  in  a  case  where  the 
showed  the  underwriters  a  letter  from  the  assured, 
that   the   ship  had   been   forced   ashore,  and  a  qi 
sugars  damaged,  upon  which  the  underwriters  desired 
the  assured  would  do  the  best  he  could  for  the 
property,  (y) 

But  though  a  demand  for  a  total  loss,  in  itself,  does 
this  country  operate  by  implication  as  a  notice  of  a) 
ment,  yet  such  a  demand, /o&u^ee/  by  payment  as  for  a 
loss,  is  evidence  that  an  offer  of  abandonment  has  been 
and  accepted,  (z)  ^ 


sidered  that  it  would  have  been  well  to 
prevent  oral  notices  of  abandonment  en- 
tirely, but  admitted  that  in  practice  they 
were  held  to  be  operative. 

{w)  Puruieter  v.  Todhuoter,  1  Camp. 
542. 


{x)  Ibid. 

(y)  Tbellusaon  r.  Fletcher,  1 
{z)  Houstman  v.  TbomioB, 
P.  242. 


>  The  abandonment  must,  in  subatance,  be  poeitive  and  absolute,  ml  i 
actual  present  relinquishment,  and  must  truly  state  the  reaionsorgroaadK 
donment.    Per  Shaw,  Ch.  J.,  in  Peirce  v.  Oceau  loa.  Co.  18  Pick.  83; 
Marine  Ins.  Co.  1  John.  ISl ;    Bell  v.  Beveridge,  4  Dallas,  272;   PatafMoa 
Southgute,  5  Peters,  (U.  S )  604. 

*  In  Peirce  v.  Ocean  Ins.  Co.  18  Pick.  93,  Mr.  Chief  Justice  Shaw  u 
question  has  been  made,  whether  a  claim  for  a  total  loea  does  not 
an  abandonment.     It  is  difllcult  to  answer  a  question  thus  nakedly  paL 
ciple,  it  would  seem  that  a  mere  claim  for  a  total  loss  does  not  aeotam 
abandonment,  because,  in  some  cases,  a  total  loss  may  be  recovetvd  wilboattfj 
donment.    But,  commonly,  a  claim  for  a  total  loos  will  be  accompanied  bf  < 
ment  of  facts  and  circumstances,  by  the  reasons  and  grounds  of  claim  opoa 
assured  proceeds,  and  such  statements  of  the  grounds  of  claim  may,  peHia|M,< 
plain  an  implication  of  actual  abandonment  as  could  be  done  by  exptem^ 
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the  United  States  the  Courts  have  been  less  rigorous ;  Form  of  notice 
the  rule  there  established  is,  that  where  the  nature  of  ment. 
lUDsaction  is  such  as  to  leave  no  reasonable  doubt  of  the  Presumptive 
Lion  of  the  assured  to  abandon,  and  of  that  intention  fiTuieUnSe? 
understood  by  the  underwriters,  it  shall  be  implied  that  Staiw. 
iper  offer  of  abandonment  has  been  made,  though  no 
il  notice  can  be  proved  to  have  been  given,  (a) 
he  notice  of  abandonment  ought  to  contain,  or  be  accom-      *  1163 
d  with,  a  short  statement  of  the  grounds  of  abandon-  abandoameni 
,  in  order  that  the  underwriters  may  determine  whether  ^JJjj'jjj^noSSe 
ccpt  it  or  not ;  ^  and  in  the  United  States  it  has  been 
(but  not  in  this  country,)  that  the  assured  cannot  avail 


Wl  m  the  Supreme  Court  of  the  loss  have  been  held  there  to  waive  all 
Btoles,*  letter  to  the  underwriters,  defects  and  form  of  notice,  (t  Watj«on 
iif  a  statement  of  the  loss  and  v.  Ins.  Com  p.  of  North  America,  I  Bin- 
eat  sale  of  part  of  the  property,  ney,  47.)  So  the  underwriters  calling  for 
>  •  datra  for  the  balance  of  the  papers  to  prove  a  total  loss  a(\er  claim 
iofured,  less  the  salvage,  was  made,  (t  Galbraith  v.  Gracie,  1  Wash. 
lessafficieat  notice  of  abandon-  C.  C.  219.  See  the  cases  collected  in  2 
t  Piitaptco  Ins.  Comp.  r.  South-  Phillips  on  Ins.  394-397.  <<  Mlntire  v. 
Peters  (S.  C.)  Rep.  604.)  So  Bowne,  1  John.  229.  M'Lellan  r  Maine 
■  made  upon  a  claim  for  a  total  F.  &l  M.  Ins.  Co.  12  Mass.  246.  y 


V,  Ins.  Co.  of  N.  America,  1  Binney,  47 ;  Galbraith  p.  Gracie,  1  Wash. 
).  It  has,  however,  been  expressly  held  in  Louisiana,  that  a  demand  for  a 
»  is  an  abandonment.  Ca»sidy  v.  Louisiana  State  Ins.  Co.  6  Martin,  421. 
Patapeco  Ins.  Co.  v.  Southgate,  5  Peters,  (U.  S.)  604. 
i»der  an  abandonment  eBeciual,  it  is  held  that  the  cause  of  the  loss  of  the 
t  be  stated  in  the  letter  of  abandonment,  for  the  benefit  of  the  insurer.  Hai^ 
.  Eog.  Marine  Ins.  Co.  1  Sumner,  218.  Where  a  steamboat  was  insured  by 
olicy,  aod  a  loss  occurred  by  the  bursting  of  the  boiler,  the  letter  of  abandon- 
ied,  as  the  cause  of  los»,  that  the  boat  "  had  been  nearly  destroyed  by  the  late 
'  The  cause  of  the  loss  being  a  matter  of  public  notoriety,  and  the  insurance 
baTJog  {MTOceeded  to  act  ou  the  abandonment,  this  was  held  to  be  sufficient. 
(h.  Co.  v.  Glasgow,  9  Missouri,  411.  The  following  abandonment  was  held 
.  *  The  brig  Gem  being  ashore,  and  not  probable  that  she  will  b^  got  oflT,  I 
iHidoa  aaid  veasel  to  the  office,  and  claim  a  total  loss,  as  insured  by  policy 
7."  BttymAda  v.  Ocean  Ins.  Co.  22  Pick.  191.  There  was,  however,  in  the 
•,  evideoee  tending  to  show,  that  the  notice  of  abandonment  was  accompa- 
wtala  ietterfy  which  were,  at  the  same  time,  exhibited  to  the  insurers. 
M»  Where  the  aaaured,  in  making  an  abandonment  in  consequence  of  inform* 
■iaed  in  a  letter,  communicates  so  much  of  the  letter  as  he  deems  material, 
ifiMTiatmir  it  as  an  extract,  and  the  underwriters  do  not  call  for  the  whole 
r  Ike  imiiMimn  to  communicate  the  whole  will  not  afiecl  the  validity  of  the 
nL  Lowering  v.  Mercantile  Mar.  Ins.  Co.  12  Pick.  348.  See  Barker  «. 
§.  Co,  6  John.  301. 
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ABAKDONMENT  —  ITS  DTCIDKErrS  AKD  KUBCIS. 


Poem  of  notice  himself  of  any  other  grounds  of  abandonment  than  those » 
meat.  Stated,  (b)^ 

No  deed  of  oe^  Supposing  a  notice  of  abandonment  to  have  beeoddf 
oMBpi^lbe  ^  given,  no  deed  of  cession,  or  formal  transfer  of  any  kiDd,ii 
•bmdomnent  necessary  to  enable  the  assured  to  perfect  his  abandoome^j 
and  recover  as  for  a  total  loss.'  A  valid  notice  of  abiotoj 
ment  operates,  in  fact,  as  an  offer  of  abandonment  a/ del 
it  is  made  J  and  also  as  a  complete  transfer  of  property,  if*] 
posing  either ;  1.  It  is  accepted,  or  2.  Supposing  the  kil 
respect  of  which  it  ^^as  made  to  continue  total  down  tol 
time  of  action  brought.^ 


{b)  See  t  Saydam  v.  Marine  Ina.  Comp. 
in  error,  2  Johnson,  138,  and  the  other  caaea 
collected  in  2  PhiUipa  on  Ina.  396.  It 
appears,  hcrwever,  exceedingly  doubtful 
whether  this  would  be  so  held  in  Eng- 
land: with  us  the  great  criterion  of  the 
right  to  recover  as  for  a  total  losa  is  the 
state  of  the  property  at  the  time  of  action 
brought :  supposing  it  then  to  be  in  such 
a  state  as  to  give  a  right  to  abandon,  the 


assured  might  recover  for  i  Ml 
although  the  original  groond  cf 
ment  had  then  ceased  to  exirt.  I( 
ever,  the  rule  as  above  laid  doMkl 
Um'ted  States  only  means  tint  tkj 
atated  in  the  notice  of  a1 
at  8oms  Urns  really  have  exirtcd, 
unless  they  have  done  to^  tk 
invalid;  the  law  Asrs,  would, ik< 
ceived,  be  exactly  the  same uli 


1  In  Peirce  v.  Ocean  Ins.  Ck).  18  Pick.  d3,  94,  Mr.  Chief  Justice 
"  The  underwriters  ought  to  be  informed  by  the  assured,  who  alooe  knowlkil 
the  nature  of  the  constructive  total  loss,  upon  which  the  claim  is  made,  thill 
judge  whether  they  will  accept  the  abandonment,  and  that  they  may  lbith*il| 
the  necessary  measures  which  such  an  acceptance  would  render 
proper.    And  the  anund  cannot  avail  hiwuel/of  any  other  ground^  tkm  tki  < 
^  him  at  ths  time  of  abandoning'.    If  the  ground  stated  is  insufficient,  tbii 
ters  will  be  justified  in  refusing  to  accept  the  abandonment,  and  if  then  hi 
ground  sufficient  in  fact,  but  no  notice  of  it  communicated  to  tlie 
ineffectual  to  found  a  claim  for  a  total  loss,  as  if  no  abandonment  at  si 
made.    Suydam  v.  Marine  Ins.  Co.  1  John.  181."    See  Hazard  v.  N.  U^^ 
Ins.  Co.  1  Sumner,  218;  Dickey  v.  N.  York  Ins.  Co.  4  Cowen,  222;  Kaf 
ware  Ins.  Co.  2  Wash.  C.  C.  300;  Dorr  r.  N.  Eng.  Marine  Ins.  Co.  4 
Ralston  v.  Union  Ins.  Co.  4  Binney,  400,  403 ;   Bosely  p.  Chesapeake  lo*.  C&l 
9l  John.  450.    If  a  sufficient  cause  for  abandonment  is  stated,  when  theoftrlil 
don  is  made,  other  additional  causes  need  not  be  communicated,  altbougk  thi| 
known  to  the  assured,  if  the  underwriters  refuae  to  accept  the  abandoooMit 
rer  v.  Delaware  Ins.  Co.  2  Wash.  C.  C.  61. 

'  See  Ches.  Ins.  Ca  v.  Stark,  6  Cranch,  272 ;  Hurtin  v.  Phoenix  Jul  Co*V 
C.  C.  400. 

*  See  Columbian  Ins.  Co.  v.  Catlett,  12  Whenton,  383  ;  Loveriag  «. 
Mar.  Ins.  Co.  12  Pick.  348. 
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r.  m.  Time  within  which  Notice  of  Abandonment  must  be 

given. 

404.  As  the  effect  of  a  valid  notice  of  abandonment  (un-  Timewithiii 

ooanteracted  by  the  subsequent  recovery  of  the  property  abandomneat 

fe  action  brought)  is,  to  make  the  underwriters  owners  ""*' ^  g^^^*"* 

the  abandoned  property  (or  salvage) ;  and  as  the  ultimate  J^J^jJ^ 

le  of  such  property  may  be  considerably  affected  by  the  "*^^*^  ** 

nptitude  with  which  measures  are  taken  to  effect  either      #  X164 

ttle  or  recovery,  it  is  obviously  just  that  the  assured,  if  he 

108  to  abandon,  and  thereby  throw  upon  the  underwriters 

ownership  of  the  thing  insured,  should  give  them  notice 

Ui  intention  to  do  so  within  a  reasonable  time  after  re- 

iDg  intelligence  of  the  loss,  in  order  that  they  may  take 

lediate  steps  for  turning  the  property  thus  cast  upon  their 

b  to  the  best  account,  (c)  ^ 

mmediately,  therefore,  the  assured    has  determined  to  ^1?2!*2i» 

idon,  he  must  give  notice  of  abandonment  to  his  under-  reoeidngmtd-  * 

srs :  of  this  there  is  no  doubt :  the  great  practical  diffi-  loss,  is  tlw  a*- 

r  has  been,  to  lay  down  any  rule  as  to  the  time  which  ^^e notioeof^ 

iBSured  shall  be  allowed,  after  receiving  intelligence  of  a*»nd<»nient. 

Oi0i  for  making  up  his  own  mind  whether  he  will  abandon 

It. 

le  cases  cited  in  the  present  section,  in  fact,  show  that  P|^^°^ 

\  is  no  fixed  rule  in  this  country  on  this  subject,  but  that 

;diall  be  considered  reasonable  time  for  this  purpose 

;  depend,  in  some  degree,  upon  the  certainty  of  the  news 

te  disaster  y  and  upon  the  nature  of  the  casualty  itself^ 

(«)  Per  Lord  Abinger  ia  Roax  v.  Salvador,  3  Bingh.  N.  C.  281. 


CiBC,  (Ah  ed.)  320,  321 ;  Hurtin  v.  Phoenix  Ins.  Ck).  1  Wash.  C.  C.400;  Llver- 
.  Newbuiyport  las.  Co.  1  Mass.  264. 

•  qoestkio,  whether  an  abaadonment  is  made  in  a  reasonable  time,  is  a  mixed 
■  of  law  and  facts,  and  where  the  facts  are  not  agreed,  it  should  be  submitted 
■ry.  Reynolds  v.  Ocean  Ins.  Co  22  Pick.  191 ;  Smith  v.  Newburyport  Ins. 
iMi.  668,  670 ;  Peeie  v.  Suffolk  Ins.  Co.  7  Pick.  254,  2S6 ;  Parker  v.  Towers, 
■e,  App.  80 ;  Bell  v.  Beveridgei  4  Dallas,  272 ;  Livingston  v.  Maryland  Ins. 
kBOch,  S06 ;  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  268 ;  Maryland.  Ins.  Co. 
!■,  6  Crmnch,  33S.  If,  where  a  vessel  is  stranded,  but  not  bilged,  the  assured, 
B  first  informatioD  of  the  loss,  is  in  a  state  of  uncertainty  as  to  the  actual  coo- 
'  the  vesael,  and  waits  a  few  days  for  more  definite  infomiatioii,  and  not  with 


( 
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Tune  within 
wbich  Bolioeof 

•buidoiUDeiit 
DiMl  be  gnrea. 

Iftbeintal- 

lifeaoeiseer- 
tuB,uidtbe 


tiMiMt  to 

^^y^ff,^p*^^  the 

— ftdouprtit 
tonve  Bolioe 
iflMMdaidr. 

IftbeiMeV- 

or  the 
of  the 
r.be 
doubtful, 
tbeMWUuJ  has 
more  time  (or 
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It  ii  ooly  in 
orderto  verify 
the  iBteBkeiice 
orMoMBtbe 
-reel  aaliireof 
tbeloM^lhat 
may  ddeycui 
be  allowed . 


If  the  intelligence  is  certmn^  and  the  disaster  one,  socktf 
capture,  arrest,  or  detention,  which  is  manifestly, prnw/riki 
a  constructive  total  loss  as  long  as  it  continues,  tl 
time  it  may  continue  is  uncertain,  the  assured  ought  to  ^ 
notice  of  abandonment  immediaidy  upon  receipt  of  the 
ligence. 

If,  on  the  other  hand,  the  information  received  is  d( 
or  the  casualty  of  such  a  description  that  it  does  not 
sarily,  and  per  jet,  give  a  right  to  abandon,  —  as  in  the  i 
the  stranding  or  partial  wreck  of  the  ship,  or  the 
done  by  sea- water  to  perishable  goods,  —  the  assorec 
cases,  may  wait  a  reasonable  time,  before  giving  nolifil^ 
abandonment,  in  order  that  he  may  have  the  oppoi 
receiving  more  accurate  information  as  to  the  nature  of  I 
*loss,  or  ascertaining  with  more  precision  the  actual 
the  damage. 

It  is  only,  however,  for  these  two  purposes  that  anyi 
at  all  can  be  allowed  him :  he  cannot  be  permitted  to 
giving  notice  of  abandonment  from  any  cfmsideratiom 
the  state  of  the  markets  ;  *  for  any  profit  which  may 
be  made  in  this  way  ought,  in  justice,  to  belong  to  the 
writers :  neither  can  he  lie  by  and  treat  the  loss  as  anal 
loss,  until  the  recovery  of  the  property  becomes  hopekfl^l 
then  give  notice  of  at>andonment ;  ^  for  the  under 
of  right  entitled  to  all  those  chances  of  recovery,  which  i 
arise  from  the  speediest  and  most  immediate  endeat 
that  purpose ;  in  fact,  in  the  words  of  Lord  Kenyon,hei 
"  make  his  election  speedily  whether  he  will  abandon  cil 
and  so  put  the  underwriters  in  a  situation  to  do  all 


a  view  to  speculate  on  cbanccs,  and  if  the  length  of  time  she  has  lemaiari  i 
iociva«rd  the  probability  that  she  cannot  be  got  ofi;  and  tlie  loes  cootioaca  i 
time  of  the  abaodooment,  these  are  circomstancea  tending  to  abow  tbat  ttei 
oient  15  made  within  a  reasonable  time.    Rej-noids  v.  Ocean  Ins.  Co.  22 
The  right  to  abandon  may  be  kept  in  auspenae  by  mutual  agieemeat 
parties.     Livingston  r.  Mar.  Ins.  Co.  6  Cranch,  274. 

>  See  Saiith  r.  Buchanan,  3  Wash.  C.  C.  127;  Uvermora  a.  Newboiypflrtl 
1  Ma^a.  l^^l ;  Savage  r.  Pleasants,  5  Binney,403. 

•  The  assuifd  has  no  right  to  wait,  in  order  to  find  oat  the  extent  of  a  lottM' 
of  property  insured,  and  deteriorated  by  penis  insured  against,  before  at 
The  right  to  ubandoo  cannot  depend  upon  e\*enta  which  take  place  aAer  tfct] 
over.    Teasdaie  r.  Charleston  Ins.  Co.  2  Brevaid,  190. 
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y  for  the  preservation  of  the  property,  whether  8old  Time  within 

Usw^  which  notice  of 

•  \f*)  abandonment 

r  course,  if  the  assured  is  not  proved  to  have  had  iniellU  """^  ^  ^*^^- 

B of  the  loss  until  nothing  is  left  to  abandon,  no  defence  mu«*hSvehid 

ded  on  his  not  having  given  notice  of  abandonment  at  1?^*/'**°^  ^ 
or  in  due  time,  can  be  a  bar  to  his  claim  for  a  total 

Ke) 

hrt,  then  :  where  the  intelligence  is  certain^  and  the  disas-  JJI^*^^*J"' 

lit  which  manifestly  gives  a  prima  facie  right  of  abandon-  <-ertam,  and  the 

Aa  ■»»  /•»•!*•»  (iisasier  one 

%  Ike  assured  ought  to  give  notice  of  abandonment  immedi-  which  gives  « 

f  ijpoii  the  receipt  of  the  intelligence.  /Jde  ncht  of 

»»,  where,  in  ihe  case  of  an  insurance  on  perishable  S^-^-«. 

%  ^^free  of  average^"*  the  ship  was  compelled  to  put  back  "^"•^.*^rii2" 

liress,  and,  after  two  surveys,  was  condemned  as  irrepa-  iv  he  receives 

Is  Lord  Ellenboroush  held,  that  a  notice  of  abandonment  ^,  !"  ^  ig«»oe. 

.  «  •  11    y.        .  /»         .  1  Notice  ifeeifaft 

pven  to  the  underwriters  \\\\  five  days  after  the  assured  after  ship  con- 

%€fihe  condemnation  of  the  ship,  was  too  late  :  his  lord-  p^ue.heir^ 

iwas  even  strongly  of  opinion,  that,  immediately  on  being  H^nf*^.*  Royal 

bed  of  the  ship's  having  put  in  in  distress,  the  assured,  ^^^^'  ^^' 

^  on  the  information  they  then  had  at  hand,  should  have  5  M.  &  Set.  47. 


themselves  promptly  to  the  underwriters,  without 
g  by  for  the  result  of  a  final  survey,  but  that,  at  all  *1166 
Wfftve  days  after  knowing  such  result  was  too  late  {/)  : 
HMervable,  that  in  this  case  the  insurance  was  on  perish- 
warraniedfree  of  average;  and  Lord  Ellenborough 
stress  on  this  fact,  on  the  ground  that,  as,  by  the 
l^S  the  policy,  the  assured  were  excluded  from  indem- 
particular  average  loss,  they  ought  to  have  made  use 
earliest  opportunity  to  take  themselves  out  of  the  ex- 

j,  in  an  insurance  on  ship^  a  delay  of  sixteen  or  sev^  So  notice  six- 
days  elapsed  after  the  result  of  a  final  survey  was  result  of  final 
before  notice  was  given,  such  notice  was  held  too  ^KW^ev^^ 

1  Bell,  1  Stark. 

498. 


u 


41  wood  v.*Henckle,  Park,  400,       (/)  Hunt  v.  Bojral  Exch.  Asa.  Comp. 

5  Maule  &  Sei.  47. 
9.  FoUB,  3  £^  242.  {g)  Aldridg«  v.  BeU,  1  Stark.  49a 


^- 

p6lnih  9.  Conunon  wealth  Ins.  Co.  21  Pick.  496, 464.  In  this  case,  a  vessel 
Jo  n  foreign  port,  a  survey  was  called,  and  the  surveyors  recommended 
oMMiar  baviog  sold  the  vessel,  relumed  home,  where  be  arrived  on  the 

;.  n.  37 


I 
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Time  within  In  Order,  however,  to  make  it  appear  that  there 

abuidoiiment  a  laches  on  the  part  of  the  assured,  it  must  be  showi 

?!??^.?i]^!^  had  full  means  of  being  informed  of  the  real  state  d 

^owTthatas.  at  the  lime  when  it  is  contended  that  he  ought  to  ba 

■ured  h«d  full  notice  of  abandonment.     Hence,  where  the  owner  of 

nmni  of  being 

informed  of  the  India  ship,  which  had  been  sold  as  irreparable  at  < 

loM.  gave  notice  of  abandonment  three  days  after  he  had 

hijnf3'Brod.&  the  first  accurate  information  of  the  loss,  that  wask 

fiinffh.  147.  cient,  although  it  appeared  that  the  captain  of  the 

daynaAer  first  arrived  in  London,  where  the  owner  resided,  tea  d 

SffJul^S^^-  viously,  and  probably  might,  but  was  not  proved 

twD,  beidsuflu  communicated  to  the  owner,  on  his  arrival,  the  be 

cMni  in  caie  w  '  ' 


ofship  loss.  (A) 

Ammdiu  Lord  EUenborough  held,  in  two  successive  ca 

noSoecf^ban.  ^^^ere  the  ground  of  abandonment  was  the  skip^sm 
donment  imme-  detention^  the  assured  was  bound  to  give  notice  imi 

maimm  on  hear^  ^ 

ittg  </ ship*8      on  first  receiving  intelligence  of  the  seizure  and  deieiUi 
'^^^  ^        out  lying  by  for  its  final  condemnation.  («)  ^ 

(A)  Read  9.  Bonham,  3  Brod.  &  Bingh.        (»)  Mullett  9.  Sheddes,  I 
147.  Mellish  v.  And^ew^  15  EmI, 


10th  of  July,  1835.    The  abandonment  wa«  made  on  the  fiAb  of  the 
it  was  held  to  Ixs  too  late. 

*  Under  a  policy  of  insurance,  containing  a  clause,  that  *'incaM( 
detention  the  assured  shall  not  have  the  right  to  abandon  thenrfor,  und  p 
ited  of  condemnatioUi  or  of  the  continuance  of  the  detention  for  at  le«l  J 
although  the  detention  may,  in  reality,  have  continued  for  that  period,  |i 
cannot  abandon  therefor,  until  he  has  intelligence  and  proof  that  w&dki 
continued  for  the  term  of  ninety  days.  Lovering  v.  Mercantile  Mar.bfr 
348, 359.  See  Columbian  Ins.  Co.  v.  Catlett,  12  Wheaton,  383.  TbekiH 
proof  necessary  to  be  furnished,  on  the  offer  to  abandon,  of  the  coaliM 
detention,  is  not  that  which  would  be  required  to  sustain  an  actioo  oi  tk 
such  as  is  usually  produced  to  underwriters  as  preliminary  proof  of  k«; 
of  the  master,  u  letter  from  an  officer  or  agent  having  charge  of  the  vonl 
evidence  as  will  satisfy  the  clause  in  the  policy,  requiring  notice  andpiw 
days  before  the  commencement  of  an  action.  Lovering  v.  Meicanda  1 
12  Pick.  348,  350,  360 ;  Reynolds  v.  Ocean  Ins.  Co.  22  Pick.  101.  BH 
c^er  to  abandon  for  such  detention  may,  in  consequence  of  tlieafllic 
operate  as  a  continuing  notice  of  abandonment,  which  will  heoooB  eft 
as  the  assured  shall  receive  and  communicate  to  the  underwrilcci  «f 
detention  having  continued  ninety  days.  Thus,  where  the  oiler  never  i 
manded,  but  the  assured,  as  well  in  furnishing  the  requisite  proof  of  Iho 
of  the  detention,  as  in  other  transactions  with  the  underwrilen,  acted 
time  to  time,  with  their  lutowledge,  as  a  subsisting  notice,  it  wmIhU  to  1 
avalid  abandonment.  Lovering  v.  Mert^uitile  Mar.  Ins.  Co.  12  Pick.  3tt 
Ins.  Co.  V.  Catlett,  12  Wheaton,  383w    The  abandonment  wider  tte  abov 


mn  lOR  Givnre  hoticb  of  ABANiK)imNT.  1179 

tiros,  where  a  ship  and  cargo  were  seized  in  a  foreign  port  Time  within 
He  7tb  of  December,  1810,  and  the  assured  first  heard  of  ahsndooiiieBt 


on  the  8ih  of  January,  1811,  but  did  not  give  "'^'^y^- 
of  abandonment  tiU  nine  days  after  — Lord  Ellen-  ^^^^^ 
l^gh  held,  that,  had  this  been  a  case  in  which  notice  of  Jjj^'®**^*** 
■dooroent  was  necessary,  the  notice  given  would  have  Meilishv.  An- 
I  elearly  too  late,  although  the  cargo,  in  which  alone  the  13.^^ 
ipd^was  interested,  was  not  finally  cond'emned  until  the      *  1167 
I  rf  April,  (j) 


these  cases,  then,  it  appears  that  in  this  country  the  ^  th«  ^JjJlS* 

led  is  bound  to  give  notice  of  abandonment  immediately  ded  the  peril 

}ni  receiving  certain  intelligence  of  capture,  detention,  andisopm- 

iiMabUUy,  imthout  waiting  to  see  the  further  issue  of  the  pI^^J**5ie 

liter ;  in  the  United  States  the  rule  is  different ;   and,  aMured  may 

wait  for  Dew 

ided    ibe   peril  still  subsists  and   is   operating   on   the  circumttaDcei^ 

a  1  •      /*  which  are  the 

Brty,   the    assured   may   wait  for   new  circumstances,  direct  cooae- 
b  mrc  the  direct  consequences  of  the  peril :  for  instance,  p^*Seforo*te 
of  capture  or  arrest,  he  may  lie  by  and  not  abandon  ^"^^  noiioe. 
receives  intelligence  of  condemnation :  ^  in  case  of 

(»  Melliah  v.  Aadrews,  Id  East,  13. 


duly  fDade,  relates  back  to  the  time  of  the  capture.    Lovering  9.  Mer- 

r.  Im.  Co.  12  Pick.  348 ;  Clarkson  v.  Phoenix  Ins.  Co.  9  John.  1.    Tlie  above 

ooc  merely  that  the  assured  shall  not  abandon  within  the  ninety  days, 

tone,  but  that  he  shall  have  the  right  to  abandon  only  for  a  restraint 

llMt  continues  during  such  time  ;  Dorr  p.  Un.  Ins.  Co.  8  Mass.  902 ;  unleaa 

ii  aoooer  condemned.    Ogden  9.  Col.  Ins.  Co.  10  John.  273.    See  Law 

19lfus.ll2,114. 

4e  Pbcenix  los.  Co.  9.  Bathurst,  d  Gill  4c  John.  159 ;  Dorr  9.  Tin. 
4M ;   Dorr  9   New  England  Ins.  Co.  11  Mass.  1 ;   Earl  9.  Shaw, 
313;  Bofaleo  9.  Del.  Ins.  Co.  4  Binney,  430 ;  May  9.  Tunno,  2  Bay,  307. 
\  Badeliff,  giving  the  opinion  of  the  court  in  a  case  of  capture,  said ;  —  **  If 
total,  Ibe  aasttred  may  at  any  u'me  abandon."    Roget  9.  Thurston, 
MB.    And  Mr.  Justice  Livingston,  in  a  case  of  detention,  where  the 
iaol  sbaBdoQ  until  fifteen  oKMiths  alVer  the  vessel  was  seised,  said  ;  —  **It 
Inided  by  this  court,  Earl  9.  Shaw,  1  John.  Cas.  313,  tliat  an  abandoo- 
'fcs  aa^  at  any  time  aAer  the  accident,  provided  the  loss  continues  total  at 
dooment.'*    Steinbeck  e.  Col.  Ins.  Co.  2  Caines,  132.    And  Mr. 
i  madf  In  another  case,  **  the  time  of  abandonment  is  not  material,  since  the 
local  when  the  abandonment  was  made."     Lawrence  v.  Sebor, 
7.    Bee  also  Bohlen  9.  Delaware  Ins.  Co.  4  Binney,  430 ;  Brown  9.  Phoe* 
4  Bmmeff  430.    These  observatioiis  must,  however,  be  taken  subject  to 
kMt  mhu€  eo  abaodoament  is  necessary,  as  a  foundation  for  a  claim  for  a 
ftaMtberoade  witlmi  a  reasooable  time.    See  3  Kent,  («Hh  ed  )  321  i 
Jfew  York  Ins.  Co.  8  John.  283 ;  Chesapeake  Ins.  Co.  9.  Stark,  6  Cranch, 
tf  9.  Beveridge,  4  Dalles,  272 ;  Savage  9.  Pleasants,  5  Binney,  403 ;  Galbrailh 
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Time  witbin 
whioh  notice  of 
mbudoomeat 
muft  be  given. 

The  rale  u 
diflerent  in  this 
eountiy. 


CtM  of  Kelly 
V.  Watsou  uou- 
■defed. 


A  plaintifl* 
woo  had  givea 
no  notice  of 
abandoomeol 
on  fint  heariDfT 
of  an  eniburgo, 
afterwards 
save  notice  on 
finding  tliut  it 
had  continued 
■o  long  as  to 
defeat  his  ad- 
venture: held 
too  iate^  not 
being  given 
till  a  month  af- 
ter it  became 
certain  that  the 
adventure  was 
defeated. 
Query,  wheth- 
er it  would 
have  been  in 
time  if  given 
immediutcly 
that  event  l>e- 
cauie  certain  ? 

1168* 


disability  by  stranding  he  need  not  abandon  till  tl 
sold.  (Ac)  ^  The  American  courts,  indeed,  profess  h 
in  this  respect  from  the  doctrine  that  prevails  in  Eni 
most  other  maritime  countries.  (/)  Mr.  Phillips, 
endeavors  to  show  that  there  is  no  real  differenofl 
the  law  on  this  and  the  other  side  the  Atlantic  ( 
wjth  all  possible  deference  to  this  copiously  les 
generally  accurate  writer,  it  appears  to  me  that  tb 
the  English  authorities  does  not  warrant  this  positk 
The  cases  already  cited,  though  not  direct  do 
rem^  are,  inferentially,  strong  authorities  to  the  • 
and  the  only  English  decision  which  seems,  evenpr 
to  support  the  American  doctrine  is  a  Nisi  Prioi 
Lord  Ellenborough,  in  a  case,  of  which  the  facti 
follows  :  —  A  cargo  of  flax  seed,  which  the  plaiatif 
sured  on  a  voyage  ''  from  Philadelphia  to  Limer 
detained  at  Philadelphia  by  an  American  embarf 
23d  December,  a.  d.  1807.  The  plaintiffs  were  in 
*this  fact  at  Limerick  on  the  11th  February,  181 
however,  took  no  immediate  steps  in  consequeno 
the  11th  of  June,  finding  that  the  embargo  still  c 
and  that  the  seed  would  then  be  useless  for  their 


(Ar)  See  the  cases  collected  in  2  Phillips    ingstton  in  the  caw  of  tToi 
on  Ins.  387.  Caines,  245,  cited  2  Philipi, 

(0  See  the  obaerN'ations  of  Mr.  J.  Liv-        (m)  2  Phillips,  38S. 


r.  Oracle,  1  Wash.  C.  C.  219  ;  Livermore  v.  Newbaryport  Ins.  Co. 
Roget  V.  Thur»ton,  3  John.  Cas.  24S.  Tlie  assured  has,  in  different « 
to  foM'  the  rijirht  of  abandonment  hy  a  delay  of  foriyjivt  dofs^  Smilk 
port  Mur.  Ins.  Co  4  Mass.  668;  by  a  delay  of  t/Urty^ht  daft,  Bnl 
9  East,  563 ;  by  a  delay  of  lAsrfy  i/ays,  Sa\>age  v.  Pleasants,  5  Binne] 
delay  of  nine  days,  Mellish  r.  Andrews,  15  Elast,  13  ;  by  a  delay  of ) 
intelligence.  Hunt  v.  Roj'al  Exch.  Ass.  Co.  5  M.  &  S.  47 ;  where  lo 
be  ^ven  for  the  delay.  But  a  delay  of  JSve  montkiy  was,  in  ooe  case,  I 
a  fiHfeilure  of  this  right,  it  appearing  that,  during  a  very  eoosidcfah 
time,  busint>s8  was  suspended,  in  consequence  of  an  epidemic,  ia  PhiM 
the  insurance  was  made.  Bell  v,  Beveridge^  4  Dallas,  272.  See  ) 
Miirgntn>yd,  3  Yeates,  27.  A  delay  often  days,  by  tbe  agenU  of  the  « 
the  tie^fHtcheur  translated  and  prepared  the  documents  to  lay  them  befc 
writers,  \%nis  not  considered  to  be  a  forfeiture  of  the  right  to  abaodoa. 
Koi*h,  Wallace,  33.  The  assured  is  not  excused  fur  delaying  to  abt 
gnnrnd  that  the  underwriters  are  noC  thereby  prejudiced.  MeUoo  v,  h> 
Ins.  Co.  5  Martin,  (N.  S.)  563. 
>  But  see  Teasdaie  r.  Chariestoo  Ins.  Co.  2  Brevard,  190. 
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if  it  arrived,  owing  to  an  Irish  statute,  prohibiting  any  Time  wiUUn 
seed  of  the  preceding  year's  growth  being  sown  after  the  abendoDmeot 

of  May,  they  gave  notice  of  abandonment :   in  order  ""^^^^ 
Kctise  this  delay,  they  contended,  at  the  trial,  that  the 
urgo  alone,  while  its  duration  was  uncertain,  did  not,  in 
irst  instance,  constitute  a  ground  of  abandonment :  but 

the  real  and  only  ground  arose  when  it  first  became 
iin  that  the  flax  seed  could  not  arrive  in  time. 
ord  EUenborough  said,  as  to  the  first  point, ''  a  complete 
tmd  of  abandonment  certainly  existed  on  the  llth  of 
nHvy,  when  the  plaintiffs  heard  of  the  ship  being  de- 
ift(;  but  they  did  not  then  abandon,  and  their  right  of 
Ogso,  arising  from  the  embargo  merely j  was  gone  :  "  as  to 
lecond  point,  his  lordship  thus  expressed  himself:  ''  it  is 
ii  however,  that  a  new  state  of  things  arose  at  the  expi- 
DBof  the  season  for  sowinp^  flax  seed  in  Ireland.     Sup-  Can*  right  of 

D  I-     abaodoament 

wg  a  right  of  abandonment  thus  to  have  revived^  I  am  revive? 

id  it  has  not  been  exercised  with  sufficient  promptitude. 

( sowing  season  ended  on  the  10th  of  May,  the  abandon- 

A  was  not  made  till  the  llth  of  June,  and,  according  to 

nl  decided  cases,  that  was  out  of  time."  (n) 

▼en  supposing  this  case  to   be  a  binding  authority,  it  Bemaikson 

onts  to  very  little.      Lord  EUenborough  only  speaks 

AfuUy  as  to  the  assumed  revival  of  the  right  of  abandon- 

^  and   decides   the   case  on  another  ground.      At   all 

l«y  it  would  be  unsafe  to  found  upon  a  single  Nisi  Prius 

lion  any  general  rule,  in  the  face  of  two  more  recent 

•ona  in  banc,*  on  which  the  very  point  was  fully  pre- 

d  to  the  mind  of  the  same  judge,  and  by  him  decided 

iiffereot  way. 

MIS.  Jfft  hotoeverj  the  information  itself  is  uncertain^  or  the      #  i]^ 

If  qf  ike  casualty  such^  that  the  assured  cannot  be  expected  to  if  the  iofonm- 

a  ap  his  mind  as  to  the  expediency  of  abandonment^  without  unoertain.'or 

ponunity  of  first  ascertaining  the  nature  and  extent  of  the  {^S  ^ll^^ja. 

ge^  reasonable  time  ought  to  be  allotoed  him  for  thai  pur-  ^•*^^¥yf»  ."^ 

*  a  notice  of  abandonment  wUl  not  be  held  too  late  tbouid  be  al- 
lowed for  Mo«r 

tainiog  the  Oik 
ture  and  eztoa 
of  the  damiao* 
(«)  KeUy  V.  Walton,  2  Camp.  155. 

37  ♦ 
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Time  within 
which  notice  of 
abandonmeiU 
mutt  be  given. 

Where  •  per- 
ishable cargo 
comes  into  port 
tea-damagra  to 
an  extent  that 
cannot  beat 
once  ascertain- 
ed, assured  ma  jr 
wait  for  the  re- 
sult of  a  final 
survey. 
Gemon  v. 
Royal  £xch. 
Ass.  Comp., 
6  Taunt.  dSl. ; 
2  Marsh.  Rep. 
86. 
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Jadgnieiit  of 
GkJ.  Gibbs. 


which  is  not  delayed  longer  than  may  be  necessary  for  enaHHMg 
stich  an  investigation  to  be  made.^ 

Thus,  where  some  lime  was  necessarily  spent,  after  4i 
ship's  arrival,  in  ascertaining  the  state  of  a  damaged  carg(^ 
the  notice  of  abandonment  was  not  held  to  be  too  late  becaaw 
postponed  till  after  such  survey  was  completed.    The  fact 
were  these :  —  The  plaintiff  had  insured  sugar  (not  wamnlrf  i 
free  of  average)  from  Liverpool  to  Calais.     The  shipawhll 
on  the  Isl  of  December,  but  was  compelled,  from  sires  a  I 
weather,  to  put  back  to  Liverpool  on  the  20th.    On  ttalif^ 
the  agents  in  Liverpool  wrote  to  the  assured  in 
simply  stating  that  the  ship  had  put  back  in  distres, 
that  the  cargo  was  to  be  examined  the  next  day.    Oal 
21st  December  the  first  survey  took  place.     On  the24tkl 
agents  wrote  a  second  letter,  stating  that  the  damage  w«8! 
so  great  as  had  been  supposed,  and  that  they  intended 
the  cargo  on.     On  the  29th  December  they  wrote  ag«0|l 
say  that  a  great  many  boxes  were  damaged,  but  ikat 
meant  to  send  the  rest  on :  lastly,  on  the  7th  of  January, 
wrote  to  communicate  the  result  of  the  final  survey,  by 
it  appeared  that  the  goods  were  all  more  or  lessdf 
and  that  it  would  be  advisable  to  sell  them  where  tbeyl 
on  account  of  the  underwriters.     The  plaintiffs  in 
received  this  letter  on  the  9th  of  January,  and  imi 
handed  it  over,  with  a  notice  of  abandonment,  to  the 
writers,  who  desired  the  plaintiffs  to  act  as  though  they 
not  insured. 

At  the  trial,  Chief  J.  Gibbs  told  the  juty  that  they 
consider  whether  the  time  which  the  plaintiffs  had 
making  their  abandonment  teas  longer  than  was 
ascertaining  and  judging  of  the  state  of  the  cargo.    The, 
found  it  was  not,  and  the  plaintiffs  had  a  verdict ;  wbicbi' 
application  for  a  new  trial,  the  Court  of  Common  Fl 
fused  to  disturb,  (o) 

Chief  J.  Gibbs  said,  ''  it  is  perfectly  true  that  the 
are  bound  to  make  their  election  in  the  first  instance^^^ 
they  will  consider  the  loss  as  a  partial  loss,  and  b 

(o)  Gemon  v.  Royal  Exch.  Comp.  2  Marshall's  Rep.  88.    S.  C.6T«»t^ 


Reynolds  v.  Ocean  Ins.  Co.  22  Pick.  19L 
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?,  or  a  total  loss,  and  give  them  up  to  the  underwriters.  Time  within 

•    *L     1         •        11  i_         *L  J  L  .•         which  notice  of 

IS  the  law  in  all  cases  where  the  assured  have  an  option  abandonment 
tier  to  abandon  or  not.     But  it  is  equally  true  that  by  ""**  ^  ^*^°' 
rst  instance  is  meant  the  earliest  opportunity  after  they  by  eilcUng  w^* 
examined  into  the  state  of  the  cargo  ;  and  Uiey  must  have  ^^/*j)i^,^^^/*J 
portunity  of  doing'  tfuU^  because  it  is  only  by  the  result  of  t«aKiamaged 
examination  that  their  decision  can  be  ultimately  deter- 

''"  ip) 

L  althoufi^h  the  notice  may  be  thus  postponed  for  the  Theaarored 

r  '  cannot  lie  by, 

of  investigating  the  real  state  of  the  damaged  property,  and  delay  giv- 
riviiege  extends  no  further ;  a7id  the  assured  cannot  lie  'a"bandonment, 
i  delay  giving  notice  of  abandonment  in  order  to  ascertain  ceJJ^n'  with 
inference  to  the  state  of  the  markets,  or  any  other  con-  reference  to  th* 

^  y  >  jf  state  of  the 

tHons,  whether  it  will  be  most  for  his  advantage  to  abandon  market*  or  any 

A  t   w  Other  consider- 

••  (?/  ation,  whether 

iiCt  it  not  be  supposed,"  says  Gibbs,  C.  J.  (in  the  case,  foHl'i  wi^S? 
wted,  of  Gernon  r.  Royal  Exchange  Company,)  "  that  do^o^^j^' 
ede  to  the  proposition  that  the  assured  may  use  this 
de  as  an  opportunity  to  judge  of  the  state  of  the  markets, 
is  the  markets  rise  or  fall,  to  elect  whether  he  will  aban- 
w  not.     He  has  no  right  to  govern  his  conduct  by  any 
rule:  the  only  examination  he  may  make  b  into  the 
I  atate  of  the  cargo,  to  ascertain  what  is  the  degree  of 
ge,  without  reference  to  the  state  of  the  market."  (r) 
118,  where  the  assured  on  goods,  upon  hearing  that  they  Notice  givw 
een  sold  under  a  vice-admiralty  decree  abroad,  for  the  after  having 
fit  of  whom   it  might  concern,   immediately  sent  out  ceedaofraie: 
!S  of  attorney  to  remit  the  proceeds  home;  hui, four  AiiwI^r!*' 
9  afterwards,  finding  the  sales  less  productive  than  he  ^*^!^i^^^^^ 
fltf,  gave  notice  of  abandomnent :  this  notice  was  held       *  \Y;i\ 
la.  (s) 

where,  in  a  similar  case,  the  proceeds  of  goods,  sold  ^^^Pf^ 
1  under  a  vice-admiralty  decree,  were  received  by  a  per-  vency  of  a 
vfhamj  for  three  year^,  the  assured  continued  to  look  ^rSineyean^ 

after  loss,  as- 
lianhars  Rep.  91,  92.  United  States,     t  Livermore  r.  New-  IdftwMvm^ 

tr  Dallas,  C.  J.  in  Hudson  v,    bur^'port  Marine  Ins.  Comp.  1  Mass.  Rep.   held  too  late. 
1, 3  Brod.  &  Bingh.  106.  281.  Mitchell  v. 

moo  r.  Royal  Exch.  Comp.  6         (#)   Allwood  r.  Henckell,  Park,  400,   ^®»  ^  T-  *^P' 
87.    The  rale  is  the  same  in  the    8ih  ed. 


>  See  Teasdale  v,  Charleston  Ins.  Co.  2  Brevard,  190. 
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Time  within       for  payment,  without  invins  any  notice  of  abandonn 

which  notice  of,'-',  '  i../  .  ., 

abandoDment     then  Only  gave  such  notice  when  they  ascertained 
'^ — 5|ven^  party  to  whom  they  had  so  given  credit  had  becoi 

vent :   this  notice  was  held  too  late,  (l) 
Libonng  fora        Qq^  where  a  ship,  laden  with  wheat,  was  partially  8 
uie  tubmenion  the  assurcd,  instead  of  abandoning,  immediately  on  i 
get  up'aJLiam-  this  intelligence,  first  employed  themselves  for  nearly 
aSdtteS^'living  ^ft^r  the  loss  in  getting  out  the  wheat  on  their  own 
doo**  m^'wiien  ®"^  then,  when  nearly  the  whole  of  it  was  got  out,  oi 
lounduot  pruf.    it  more  damaged  than  they  expected^  gave  notice  of  a 
on:  heidtou      mcnt :   Lord  EUenborough  and  the  whole  court  hel( 
A^enon  v.       ^^^^  ^oo  late,  (u)     ''  Must  not  the  assured/'  says  his 
A«*cSmp*       "  abandon  in  due  time,  while,  for  all  that  appears 
7  Eaai,  3b.        continues  total  in  that  sense  "  (i.  e.  constructively  tots 
if,  in  this  case,  the  assured  had  abandoned  while 
insured  remained  under  water.    Now,  here  it  was  tbr 
or  nearly  a  month  before  the  abandonment,  and  durii 
intermediate  time  the  assured  took  to  the  ship  and  ca 
worked  at  it  on  their  own  account."  (v) 
Notice  not jKjv^       Upon  the  same  principle,  where  the  voyage  is  de 
alter  uotiiica-     broken   up,  but  the  property  saved,  the  owner  m 
UMtiMde  of       notice  of  abandonment  in  the  first  instance,  and  oai 
dwuua'iion^^      Wait  to  See  whether  he  can  prosecute  the  adventurey 
held  too  late,      elcct  to  abandon  when  he  finds  that  he  cannot.    Heoc 
BUke«,9£aat,   a  ship,  in  which  oil  had  been  insured  ^' from  New 
1179*      *Havre,"  was  carried  into  a  British  port  and  kept 
Havre  was  declared  by  the  British  government  in  i 
blockade,  a  notice  of  abandonment  was  held  too  b 
was  not  given   till  five  weeks  after  the  notificatioi 
blockade,  ''  the  latest  event,"  Lord  EUenborough  si 
which  the  loss  that  gave  the  right  to  abandon  was  oi 
being  referred."  (w) 

m 

(0  Mitchell  p.  Edie,  1  T.  Rep.  006.  (v)    Anderaoo  v.  Royal  1 

(m)    Anderson  p.   Royal    Exch.  As.    Comp.  7  East,  39. 
Conip.  7  East,  38.  («0)  Barker  v.  Blwkm,  9  Bm 
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r.  rV.   An  Abandonment  once  accepted  is  irrevocable.^  and 

herein  of  Acceptance. 

406.  The  law  of  England  agrees  with  thai  of  France  and  ^°  abaodon. 

o  D  ment  once  ao- 

Uoited  States  in  holding  that,  if  a  notice  of  abandonment  cepied  is  iire- 
ice  accepted  by  the  underwriters,  it  is  irrevocable,  unless  herein  of  ao- 
e  under  a  mistake  of  fact.i  ^P^'°^- 

he  underwriters,  by  their   acceptance   of  the   offer   to  donm«ntonce' 
idon,  deprive  themselves  of  all  power  to  object  to  the  revwabfe!*unl 
inds  on  which  the  abandonment  is  made,   and   cannot  lewmadeunder 

^  mistake  of  raot. 

rwards  refuse  to  pay  the  whole  sum  insured,  even  though 
thing  insured  should  be  restored,  uninjured,  before  action 
ight. 

1)us,  in  the  case  of  Smith  v.  Robertson,  as  it  appeared  Whatconsti- 
the  underwriters  had  accepted  a  notice  of  abandonment,  ance.    ^^^ 
labsequent  restoration  of  the  ship,  before  action  brought, 
\  held  not  to  defeat  the  right  of  the  assured  to  recover  for 
tel  loss  in  respect  of  such  notice.     The  facts  were  these : 
J  broker  gave  notice  of  abandonment  to  the  underwriters  S?8°p5tSeilJ^ 
XHDpanied  by  the  master's  protest)  on  the  19th  of  October,  ^JJ^*"  «ieraand 
day  after  receiving  intelligence  of  the  ship's  capture :  the  with  notifica- 

.  1      ^i  1  II  1      ,       ,  tion  that  under- 

crwnters,  on  the  24th,  returned  the  protest  to  the  broker,  writers  are  sat- 
i  a  notification  "  that  they  were  satisfied:'     On  the  same  ifp^j^'nce.""  "^ 
ling  advice  was  received  of  the    ship's  recapture,   and  e/J^n  "2  Do w»8 
tfy  afterwards  she  was  brought  into  port,  where  she  dis-  Pa^*-  Casca, 
irged  her  cargo,  and  earned  freight.     Lord  Eldon  held,       #1173 
the  underwriters  were  bound  by  their  acceptance,  and 
bM  QOt  be  allowed  to  say  that  the  loss  was  not  total,  after 
had  admitted  that  it  was,  and  acquiesced  in  the  abandon- 
t  as  for  a  total  loss."  (x) 
ii  therefore,  an  acceptance  by  the  underwriters  has  these  Soisany  ver- 

'  "^  bal  or  writteQ 

assent,  from 

Smith  r.  Robertsoo,  2  Dow's  Pari,  untaire  il  s'est  fait  un  pacte  entre  les  J^^^'j^  "'IJ"**"* 

,  474.    See  aUo  Hudson  v.  Harri-  parties  qu    a  tout   terminc."     Boulay-  abandonment 

Brod.  dc  Bingb.   153.    The  eflect  Paty,  Cours  de  Droit  Comm.  tit.  xi.  sect,  may  be  in- 

■coeptanoe  is  well  expressed  by  7,  vol.  iv.  p.  380.  ferred. 
f-P«ly :  "  Par  leur  acceptation  vol-                 , 

le  acceptance  must  be  made  by  persons  authorized.  Beatty  v.  Mar.  Ins.  Co. 
1.109. 
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An  abendoo- 
ment  once  ao- 
ocpted  is  irr^ 
vocable,  and 
herein  of  ao- 
oeptance. 


Acouieaoeiice 
intM  abandoo- 
ment  moat  dis* 
imddf  appear. 


Mere  aileiice 
doesBot 
amount  to  ac- 
oeplanoe. 


Aooeptance 
may  be  inferred 
from  acts,  with- 
out word  or 
writing. 
Hudson  V. 


3Brod. 
Biiiffb.97. 
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important  efiects,  it  is  desirable  to  ascertain  what  acts  on 
their  part  will  constitute  an  acceptance.  In  England  thereii 
no  established  form  in  which  it  must  be  conveyed :  any  Tcr- 
bal  or  written  assent,  from  which  it  may  be  distinctly  infenti 
that  the  underwriters  intended  to  adopt  the  abandofimedy'^i 
sufficient  acceptance. 

But  that  which  is  written  or  said  must  distinctly  show  their 
acquiescence  in  the  abandonment :  thus,  where,  on  bdif 
informed  of  the  loss,  they  merely  requested  that  the  assoni 
would  do  the  best  they  could  with  the  damaged  propa^ 
this  was  held  not  to  amount  to  an  acceptance,  (y) 

The  mere  silence  of  the  underwriters,  on  receiving  noli» 
of  abandonment,  does  not  in  itself  Binouni  to  an  acceptanoefj 
for,  as  Mr.  J.  Story  remarks,  "  they  are  not  bound  to  afijl" 
their  acceptance :  if  they  say  and  do  nothing,  the  proper  cfli' 
elusion  is,  that  they  do  not  mean  to  accept."  (z) 

It  is  not,  however,  necessary  that  the  underwriter  sboJl 
express   his  assent  to  the  abandonment,  either  in  word  ci j 
writing :  his  acceptance  may  be  inferred  from  his  acts, 
those  acts  are  such  as  naturally  to  lead  the  assured  to  infer  < 
the  abandonment  is  acquiesced  in,  and  to  act  accordiogl)^ 
This  is  shown  by  the  following  case :  —  The  assured, 
was  interested  in  a  cargo  of  wines,  upon  receiving 
that  the  ship  which  carried  them  was  stranded  and 
sunk  with  the  wines  on  board,  sent  immediate  ootioe 
abandonment  to  the  underwriters,  who  thereupon 
*the  assured  to  do  the  best  for  all  parties,  and  then  took 
further  step  till  two  months  afterwards,  when,  just 
wines  were  about  being  sold  by  public  auction,  they  ii 
fered  to  stop  the  sale.    The  court  held,  that  as  by  lying  bji 
taking  no  step  for  so  long  a  period,  they  had  induced  tbei 


(y)  TbellusoQ  v.  Fletcher,  1  Esp.  N.    chants*  Ins.  Comp.  3  Masoa^  Ei|>] 
P.  72.  cited  2  Phillips  on  Ins.  4D1. 

(a)  Per  Story,  J.  in  tPeele  r.  Mer- 


>  See  Griswold  v.  N.  York  Ins.  Co.  1  John.  295;  S.  C.  3  John.  321; 
Phoenix  Ins.  Co.  v.  Bathurst,  5  QiW  &  John.  235.  "  It  is  very  deer,"  tsid  tf^J 
tice  Puinam,  in  Badger  r.  Ocean  Ins.  Co.  23  Pick.  355,  *<  that  if  the  oaad^  ^^ 
party  implies  an  acceptance  of  the  abandonment,  such  aoceptsnce  is  to  be  k|^f  f 
sumed,  notwith»tanding  the  declared  intent  of  the  party  to  the  contrsry;  tksi 
intent  in  such  case  being  immaterial."  See  Peele  «.  Merchants  los.  Co*  ^^ 
81,  per  Story,  J. ;  Reynolds  v.  Ocean  Ins.  Co.  22  Pick.  191. 
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id  to  believe  that  the  abandonment  was  acquiesced  in,  they  An  abudoo- 
it  be  considered  to  have  accepted  it,  and  could  not,  there-  cepted  ■  irra- 
',  defend  themselves  against  a  claim  for  a  total  loss,  (a)      1^^*:^ 
Id,  wherever  the  underwriters,  after  receiving  notice  of  c^ptanoe, 
odonment,  do  any  act  in  consequence  thereof,  which  A°y  f^^°y 
Id  be  justified  only  under  a  right  derived  from  it,  such  after  notice  of 
has  been  held  in  the  United  States  to  be  itself  decisive  which  could 
lence  of  an  acceptance.  un^CTi^^Jht*^ 

'bus,  it  has  been  held  in  the'United  States  that  selling,  or  ^^Jj^iSSSfS' 
Dg  and  keeping  possession  of  a  stranded  ship  after  she  is  proof  of  ante- 
off,  though  with  the  ulterior  purpose  of  repairing  her  for 
assured,  and  even  with  an  express  protest  against  accept- 
Bi  yet,  if  done  after  abandonment,  amounts  to  an  accept- 
e  thereof,  (b)  ^ 
Hiere  is  no  fixed  rule  in  England,  as  to  the  time  within  As  to  the  time 

^  within  whieh 

ich  an  acceptance  should  be  made.  acceptance 

[jord  Eldon,  in  Smith  v.  Robertson,  seemed  to  consider  fied?       "*"" 

0  HadK«  9.  Harrison,  3  Brod.   6c    chants*  Insi  Comp.  3  Mason*s  Rep.  37 ; 
1^  97.    €  Moore,  288.  and  see  cases  cited  in  2  Phillips  on  Ins. 

}  ^  J.  Story  in  t  Peele  9.  Mer-    402, 403. 


IM  tee  Peele  v.  Suffolk  Ins.  Co.  7  Pick.  254,  which  was  a  case  on  another 
f  apoB  the  same  Yessel  and  voyage  with  Peele  v.  Merchants  Ins.  Co.,  and  from 
k  k  seema  that  the  insurers  upon  a  ship,  which  is  stranded  and  greatly  damaged, 
an  abandonment  of  her  by  the  assured,  who  refuses  to  repair  her,  take 
of  her  and  repair  her,  and  if  the  repairs  are  made  for  less  than  half  her 
^  Mny  KStore  her  to  the  assured.  But,  unless  the  repairs  are  made  within  a  rea- 
ii  tine,  the  insurers  forfeit  their  right  to  return  her,  and  must  be  considered  as 
f  aooepled  the  abandonment.  See  Wood  s.  Lincoln  and  Kennebec  Ins.  Co. 
■L  479.  And  the  same  point  has  subsequently  been  so  decided,  where  the 
■■  wfuscJ  to  accept  the  abandonment,  but  took  possession  of  the  vessel  for  the 
ti  purpow  of  repairing  and  restoring  her.  Reynolds  9.  Ocean  Ins.  Co.  22  Pick. 
Poinnw wealth  Ins.  Co.  v.  Chase,  20  Pick.  142.  In  Reynolds  v.  Ocean  Ins. 
I  Pick.  IM,  it  was  decided  that,  if  the  insuren*,  aAer  taking  possession  of  the 
d  ireasel,  being  stranded,  for  the  avowed  purpose  of  getting  her  off,  repairing 
■Iniiny  ber  to  the  assured,  do  not,  in  good  faith,  proceed  to  make  a  full  and 
el0  lepeir  and  re^uipment  of  the  vessel,  or  if,  at  the  time  of  the  ofler  by  them 
oiv  the  vessel  as  fully  repaired  and  equipped,  the  assured  points  out  deficiencies 
•etoally  exist,  and  the  insurers  refuse,  or  unreasonably  n^lect  to  supply  such 
■ciee,  then  the  assured  are  not  bound  by  the  tender,  and  the  insurers  will  be 
d  to  have  accepted  the  abandonment.  So,  if  the  vessel  is  not  got  off,  repaired 
to  be  restored  within  a  reasonable  time,  af\er  the  insurers  take  possession 
that  purpose,  they  will  be  deemed  to  have  accepted  the  abandonntent. 
in  such  case,  are  bound  to  use  due  diligence  and  despatch,  as  well  in 
••  in  repairing  the  vessel ;  and  want  of  such  diligence  and  despatch  m 
',  operates  as  a  constructive  acceptance  of  the  abandonment,  althoug^h 
are  afterwards  made  with  leasonaUe  despatch.    Reynolds  v.  Ocean  Ina. 

iictcau;iao. 
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An  abandon- 
meat  once  ac* 
oepied  u  irre- 
TOoaUe,  and 
lierein  of  ao- 
ceptance. 


Eeftml  toao- 
oept  abould  be 
oommunicated 
inreaaooable 
time. 
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ABANDONMENT  —  ITS  INOIDKNTS  AND  EFFECTS. 

that  as  the  assured  was  bound  to  make  his  election  at  onx 
to  abandon,  there  was  "  a  corresponding  obligation"  ontk 
part  of  the  underwriter  ^'  to  accede  to  the  abandonnnti 
de  presenti  (c)  /  "  "  evidently  showing,"  says  Mr.  J.  Park, 
<<  that  he  thought  the  underwriter  should  say,  at  the  earliei 
opportunity,  whether  he  will  accept  the  abaudonm^c 
not."  ((/) 

The  rule,  in  fact,  seems  to  be,  that  the  underwriter, ill 
means  not  to  accept  the  abandonment,  should  make  kosit 
his  intentions  as  soon  as  he  has  had  reasonable  time  and 
^portunity  for  informing  himself  of  the  state  of  the 
property,  and  before  the  assured,  in  consequenoe 
silence,  can  fairly  have  been  led  to  conclude  that  h 
esces  in  the  abandonment,  (e) 


I. 


Revocation  or 
waiver  of  notice 
of  abandonment 
bf  the  acts  of 
tbe  assured,  &c. 

What  is  a  wai- 
ver of  the  aban- 
donment? 


No  act  done  by 
tbe  master,  as 
agent,  on  uban- 
dooment,  for 
tbe  benefit  of 
tboae  con- 
cerned, can 
amoont  ton 
waiver. 


Sect.  V.  Revocation  or  Waiver  of  Notice  of  A 

by  the  Acts  of  the  Assured,  ^c. 


§  407.  It  appears,  therefore,  that  a  notice  of  ah 
if  it  have  been  once  accepted,  is  irrevocable,  exali! 
by  the  mutual  consent  of  the  parties,  and  cannot  1   ' 
by  any  subsequent  acts  whatever  ;  ^  if,  on  the  oil  I* 
have  not  been  accepted,  it  is  defeasible  either,  t 
already  seen,  by  the  subsequent  restoration  of  iht^ 
or  by  acts  on  the  part  of  the  assured  clearly  sboii 
himself,  since  giving  the  notice  of  abandonment, 
his  right  to  insist  on  it,  by  treating  the  loss  as  part 
total.2 

It  must,  however,  be  carefully  borne  in  mind,  t 
done  by  the  mastery  while  acting  as  agent  of  both  p 
for  the  benefit  of  all  concerned,  in  attempting  to  ^ 
repair  the  damaged  property,  after  notice  of  aba. 


(c)  In  Smith  v.  Robertson,  2  Dow,  479.        (e)    Hudson  r.  Harrison,  S 

(d)  Per  Park,  J.  in  Hudson  r.  Harrison,    Bingh.  97.    6  Moore,  288. 
3  Brod.  <k  Bingh.  108. 


r> 


I  King  p.  Middletown  Ins.  Co.  1  Conn.  202. 

»  See  Curlier  r.  PhUadelphia  Ins.  Co.  5  Scrg.  6c  K.  113;   CoJombiii  Ii^  ^\ 
Ashby,  4  Peters,  139. 
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given,  can  operate  as  a  waiver  by  the  assured  of  his  Revocation  or 

,,  1*1'  waiver  of  notice 

Mow  up  such  notice.^  of  abandon- 

rever,  after  notice  of  abandonment  given,  the  master  aTt" otthe* 
o  have  been  acting,  not  as  the  agent  of  both  parties,  assured,  &c^^ 
be  benefit  of  all  concerned,  but  under  the  directions,  J/*  *'owevcr, 

'  '    the  master  acts 

5  benefit,  of  the  assured  exclusively  —  or  if  the  acts  ^y  the  direc- 
ference  of  the  assured  with  the  use  and  management  »iveiy  for  the 
ibject  insured  be  such  as  manifestly  to  show  that  he  a*suivVih*i«^i3 
to  act  for  his  own  interest  as  owner,  and  not  for  the  *  quiver. 
f  the  underwriters,  then  undoubtedly  such  acts  and 
ice  would  operate  as  a  waiver  of  his  notice  of  aban- 

C^"^*  ♦1176 

^^a^     however,  of  the  master,  or  of  the  assured  But  no  dealings 

^^tB»*2  '^  properly  will  have  this  effect,  unless  they  Cr  onwe  m-*"^ 

-listakably  amount  to  acts  of  ownership,  gai^agridil^ 
S  iving  intelligence  that  their  ship  and  have  this  effect, 

rj         a  o  °  ^        ^  unless  they  un- 

'■        ^        2  d  by  a  mutinous  crew  into  Barbadoes,  equivocally 

W  M  r     *  4.  *i-  1       1         ij  .u  u    .    amount  to  acts 

m        S        '  "   agent  there  had  sold  the  cargo,  but  of  ownership. 
I  ed  in  this  country  immediately  gave  ^^^I^J  "5" 

ijff  I      Ji 5  t,  and  then  wrote  to  the  agent  at  Bar-  ^hip  abroad  is 

**  11    1        1  •        1  1  •.  .1  no  waiver  of  a 

S|  0  sell  the  ship  also,  and  remit  the  pro-  previous  notice 

1  of  ship  and  cargo  to  England,  "  as  SonmTnt?f  the 

Vtred)  could  iwt  settle  with  the  under-  9i'^"'n«tancea 
m  ^  justify  a  sale. 

Id  by  Lord  Eldon  and  the  House  of  Brown  v. 
^  3r  of  the  previous  notice  of  abandon-  p.'c.  349.      ' 

^  Nor  sale^  by  his 

t  brought  into  her  home  port  in  such  a  abandoned  ship 
was  a  mere  congeries  of  planks,  and  J^"^^  "*  ***' 


port 

irreparable,  except  at  a  cost  which  ^I'en  r. 

190. 


Sugrue,  Dans. 
&L1. 


Hates  in        (g)  Brown  v.  Smith,  1  Dow*s  Pari. 
•Uby,  4    Cases,  349. 


Bep.  139.    &»e«  4.  Jhillips, 


t?.  PiKmix  Ins.  Co.  9  John.  1.    The  redelivery  of  a  captured  vessel,  on 

fot  appointed  by  the  master,  is  not  a  waiver  of  an  abandonment.    Lov- 

antile  Mar.  Ins.  Co.  12  Pick.  34a 

io  V.  Salem  Ins.  Co.  2  Mass.  420  ;  Smith  v.  Touro,  14  Mass.  112 ;  Oli- 

iiyport  loa.  Co.  3  Mass.  37  ;   Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch, 

ian  Ina.  Co.  r.  Ashby,  4  Peters,  139. 

It  V.  Pacific  Ins.  Co.  1  WendeU,  561 ;  S.  C.  1  Paine,  C.  C.  d95 ;  S.  C. 

J. 
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Revocation  or 
waiver  of  notice 
of abandon- 
ment by  the 
acts  of  the 
aMured,ftc. 


Gaaeton  the 
same  point  in 
the  United 
Sutes. 


Repairs  of  ship 
abroad,  without 
consulting  un- 
derwriters, isa 
waiver; 
and  devests  the 
right  to  recover 
as  for  a  total 


Benson  V. 
Chapman, 

1177* 


The  underwri- 
ters cannot,  by 
repairing  the 
ship,  compel  the 
assured,  who 
has  abandoned, 
to  take  to  her 
again. 


would .  have  exceeded  her  repaired  value,  was  sold  b 
assured,  after  notice  of  abandonment,  without  the  concir 
of  the  underwriters  :  this  seems  to  have  been  admitted! 
be  a  waiver  of  the  abandonment,  (h) 

So,  in  the  United  States,  where  the  assured,  after  tk 
derwriters  had  refused  to  accept  a  notice  of  abandon 
made  on  good  grounds,  sold  the  ship  under  circuinst 
that  justified  the  sale,  not  for  his  own  benefit,  but  ford 
all  concerned,  this  was  held  not  to  amount  to  a  waiver  i 
notice,  (i)  Where,  on  the  contrary,  he  sold  her  for  bi 
benefit,  this  was  considered  as  a  clear  case  of  waiver  (/] 
where  he  bought  her  in  at  the  sale,  and  then  despatdM 
on  another  voyage.  (A;)  In  one  American  case,  Mr.  J.I 
laid  it  down,  that  if  the  assured,  after  notice  of  abip 
*ment,  were  to  proceed  to  repair  the  ship  iffiihoid  cam 
the  underwriters,  that  would  be  a  waiver  of  the  notioe 
the  reasonable  inference  would  be,  that  the  assured,  k 
case,  was  repairing  her  for  his  own  benefit.  (/)  And  oi 
same  ground,  where  the  master  at  Pernambuco,  instfl 
selling  the  ship,  as  he  might  justifiably  have  done  oadi 
circumstances,  repaired  her  on  bottomry,  and  sent  bff< 
Liverpool,  where  she  arrived  earning  freight,  before  • 
brought,  this  was  held  in  our  Court  of  Exchequer  Gkp 
to  have  been  a  waiver  of  notice  of  abandonment,  g^ 
this  country  on  hearing  of  the  casualty,  so  far  at  leail|) 
devest  the  assured  from  his  right  to  recover  thereupot 
total  loss,  (m)  The  same  point  was  decided  in  the  8^1 
Court  of  Error  in  New  York,  where  a  master  repiki 
the  Isle  of  France  a  ship  which  had  been  abandoned  li] 
assured  at  New  York  on  first  hearing  of  the  casualty,  (t 

It  has   been   asserted   by  Valin,  that,  if  the  ship, 
abandonment,  be  repaired  and  restored  to  her  former 


(A)  AUen  v.  Sugrue,  Dans.  &  LI.  190, 
note  (a). 

(t)  t  Walden  v.  Phoenix  Ins.  Comp. 
0  John.  Rep.  510.  ^  See  Livingston  v. 
Hastie,  3  John.  Cas.  2d3.  Lawrence  v. 
Van  Horn,  1  Caines,  285.  ^ 

ij)  t  Abbott  V.  Sebor,  3  John.  Gas.  45. 
See  also  2  Phillips  on  Ins.  409. 

(^)  t  Ogden  r.  Fireman  Ins.  Comp.  10 
John.  177 ;  and  S.  C.  in  error,  12  ibid.  25, 


cited  2  PbiUips,  409.    <  Bot  see  I 
Middletown  Ins.  Co.  1  Cooo.  1BL 

(/)  See  t  Peele  v.  MefdMli 
Comp.  3  Mason**  Rep.  37,  cited  i 
lips  on  Ins.  410. 

(m)   Benson  9,  Ghapnia,  k 
MSS. 

(n)  t  Dickey  v.  Amerioaa  bL  ^ 
3  Wend.  6S8,  cited  2 PfaiOipiCib* 
S.  C.  4  Cowen,  222. 
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the  labor  of  the  underwriters,  they  will  have  a  right  to  Revocation  or 
opel  the  assured  to  take  bis  ship  again,  notwithstanding  of  abandon- 
atmndonraent,  provided  they  have  not  voluntarily  settled  ^^  ofthe 
or  a  total  loss,  and  have  acted,  in  repairing  the  ship,  under  a«m^i^- 
lest  against  the  validity  of  the  abandonment,  (o)^    Emeri- 
denies  this  position  (p),  and  apparently  on  good  grounds ; 
D  admit  such  right  would  be  to  introduce  a  new  element 
Boertainty  and  confusion  into  the  law  of  abandonment. 
.  similar  question  has  been  raised  in  the  United  States,  Nor  can  an 
he  effect  of  an  offer  by  the  underwriters,  on  receiving  derwritento 
Be  of  abandonment,  themselves  to  bear  all  the  expenses  S^^buo  recover 
^Muring  the  ship ;  and  the  result  of  the  authorities  seems  ^^  *  ^^^ 
e,  (though  there  has   been  considerable   fluctuation   in 
decisions,)  that,  although  such  an  offer  is  a  proper  in-      *  1178 
ient  in  considering  whether  the  assured  has,  in  the  first 
mce,  a  right  to  abandon,  yet  it  will  not,  after  abandon- 
li  devest  his  right  to  recover  as  for  a  total  loss,  (q)  ^ 


ff*  VI.  Effect  of  Abandonment  as  vesting  in  the  Under- 
WUers  the  Oumership  of  the  Salvage  —  Distribution  of  the 
hoceeds  of  the  Salvage  among  the  different  Sets  of  Under- 
Men. 

406.  The  effect  of  a  valid  abandonment  (that  is,  in  Eng-  Eflectofaban- 
%rtr,  of  an  abandonment  justifiably  made  at  the  time,  and  ^^Sng*L*ihe 
^defeated  by  subsequent  events)  is  to  transfer  the  whole  ^'**'''^JS 
IM  in  all  that  remains  of  the  thing  insured,  as  far  as  it  is  of  the  salvage. 
iRsd  by  the  policy,   together   with   all  the  rights  and  Avaiidaban- 
arising  out  of  its  ownership,  from  the  assured  to  the  ferstotbeun. 

derwriters  all 

Conun.  liv.  3,  lit.  vi.  des        {q)  See  the  ca^es  collected  and  com-  {he^thiSrin? 

ait.  60.  voL  ii.  p.  419,  ed.    mented  on  in  PhilUpfl  on  Insurance  (vol.   %xue^  and  all 

■^  1828.  ii.  pp.  287-293,)  and  especially  the  jiidg-  riffhts  and  lia^ 

JteefMOQ,  chap.  xvii.  sect  6,  vol.    meat  of  Mr.  J.  Story  in  f  Peele  v.  Mer-  biliticg  arimng 
_  _ .  out  01  ita  own* 

MyCd.  18S7.  chants*  Ins.  Comp.  ibid.  291, 292.  ership. 


ftkcM  m  Ma«achusetts,  where  the  costs  of  the  repairs  amounted  to  less  than 
m  value  of  the  vessel.  Reynolds  v.  Ocean  Ins.  Co.  22  Pick.  191 ;  Peele  9. 
Cbt.  Co.  7  Pick.  254 ;  Commonwealth  Ins.  Co.  v.  Chase  20  Pick.  142,  cited 

1114,  in  note,  1174,  and  note. 
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Eflect  of  aben- 
doament  M 
vesting  in  the 
underwriten 
the  ownership 
oftheMlvage. 

And  it  acts  as  a 
transfer,  by  a 
retrospective 
operation,  ffom 
tis  moment  of 
ttUeanudty. 
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underwriters,  in  proportion  to  the  amount  of  their  seienl 
subscriptions,  (r) 

And  the  true  principle  seems  to  be,  that  it  thus  acts  ill 
transfer  not  only  from  the  time  that  notice  of  aban(Ionmei| 
is  given,  but,  by  a  retrospective  operation,  from  the  mami 
of  the  casualty  that  gave  the  right  to  abaiidon}  from  wUi] 
time  the  underwriters,  by  virtue  of  the  notice  of  at 
ment,  are  subrogated  into  the  place  of  the  assured,  as 
plete  owners  of  the  abandoned  property,  so  far  as  it 
covered  by  the  insurance,  (s)  ^ 

*The  thing  insured  when  thus  transferred  by  abai 


(r)  Le  d^laissement  eqaipolle  k  un 
transport.  (Le  Guidon,  cap.  vn.)  Eire 
tran>latir  de  propri^t^  est  de  IVssence 
du  delaittsement.  (Valin,  liv.  3,  tit.  vi. 
des  Ashurances,  art.  60,  vol.  ii.  p.  418. 
cd.  Becane.  Emerigon,  chap.  xvii.  sect. 
6,  vol.  ii.  p.  230.  ed.  1827.  Boulay- 
Paty,  Cours  de  Droit  Com.  Mar.  torn, 
iv.  p.  375,  ed.  1834.)  L*ussur6  quitte  et 
d^Iaisjjc  aux  assureurs  ses  droits,  noios, 
raii«on8,  et  actions  qu'il  a  en  la  marchan- 
dise  chargde.  (Le  Guidon,  ibid.)  L*as- 
sureur  est  subrogd  a  tous  les  droits  de 
Tassur^,  car,  en  acquerunt  la  chose,  il 
acquiert  au»si  tous  les  accessoire^.  (Par- 
detuius,  Cours  de  Droit  Coram,  vol.  iii.  p. 
426,  ed.  1S41.) 

(#)  Emengon  goes  further,  and  lays  it 
down  that  abandonment  operates  as  a 
transfer  of  the  whole  interest  of  the  as- 
sured to  the  underwriter,  not  only  from 
the  moment  of  the  loss,  but,  from  th» 
eommcncement  of  ths  risk  {des  le  pritir 
cipe)  (Chap.  xvii.  sect.  6,  p.  232,  and 
sect.  9,  p.  255,  ad.  1827.)  The  Code  de 
Commerce  (art.  385)  declares  the  sal- 
vage vested  in  the  underwriters  from  the 
period  of  the  abandonment  {de  rfpoqus 


du  d6iaissemenif)  which  Boiiltf-M]f< 
plains  as  meaning  from  the  time  it  ^ 
notice  of  abandonment  is  giva  {i 
moment  dela  »gnifktitiom)  (( 
Droit  Com.  Mar.  torn.  iv.  p.  SH,  i 
1834  )  In  the  United  SutcsitiK 
sively  settled  that  the  mummAtffkl 
and  ftot  the  commencement  tf  lb ' 
is  the  time  from  which  the 
effect,  (t  Coolidge  v.  Gloaceilcr] 
Ins.  Comp.  15  Mass.  Rep.  311^ 
Phillips  on  Ins.  4ia)  In  Ei|ii^l 
though  never  expressly  lo 
seems  to  be  asmimed  that 
acts  as  a  transfer  frcun  the 
loss:  the  rule  that  an  al 
the  underwriter  on  ship 
whole  freight  in  coureeof  beiif  < 
at  the  time  of  the  casualty,  ia 
sititent  with  the  poeitioiintbel 
a  transferee  of  skip  by  UM  ^^] 
cuted  at  the  moment  oftisim 
be  equally  entitled  to  the 
then  pending  and  in  the  conneflf  ■ 
earned,  there  being  no  aj 
our  law  (except  in  cases  of  fn[ 
freight)  of  pending  iieigbt  dae  i 
entirs  contract. 


1  Coolidge  r.  Gloucester  Ins.  Co.  15  Mass.  346  ;  Schiefielin  r.  N.  Torki 
9  John.  26  ;  Clarkson  v.  Phcenix  Ins.  Co.  9  John.  1 ;  Dederer  v.  Oebwaiel 
2  Wash.  C.  C.  61. 

•  See  Robert  v.  Traders  Ins.  Co.  17  Wendell,  631 ;  Tyler  r.  ^na  Foe  III' 
12  Wendell,  507;  S.  C.  16  Wendell,  385 ;  Atlantic  Ins.  Co.  r.  Storrow,  5 Pifi j 
285;  Peirce  r.  Ocean  Ins.  Co.  18  Pick.  83;  Per  Putnam,  J.,  in  Badger r. Oc*»! 
Co.  23  Pick.  347  ;  Hurtin  r.  Phoenix  Ins.  Co.  1  Wash.  C.  C.  400 ; 
Co.  V.  Stark,  6  C ranch,  268. 
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c  underwriter  !$  called  the  salvage;  and  hence  it  is  that  Effect  of  aban- 
«,  which  give  the  right  of  abandonment,  are  known,  in  vesting  in  the 
ranee  law,  as  salvage  losses,  or  ioicU  losses,  taith  benefit  of  Ihe^^JSi^p 
Ipc;  (an  ill  chosen  term,  as  it  tends  to  produce  a  con-  Qfthcaaivage. 
HI  between  the  property  saved  in  cases  of  abandonment,  The  thing  m- 

•  1  suped,  when 

toe  sums  paid  as  a  reward  to  those  who  have  saved  or  thus  transferred 
aed  it,  which  are  also  caUed  salvage) :  the  first  operation,  Dfent,1s  c^ed 
rfOTe,  of  an  abandonment  is  to  vest  in  the  underwriters,  Mdito^ce" 
vners,  from  the  moment  of  the  casualty,  all  that  remains  to^bamion-™* 
le  thing  insured,  the  proceeds  of  which  are  ultimately  ment**MJ7afe 
ibated  among  them  in  proportion  to  the  amount  of  their  *°"^" 
td  subscriptions,  in  the  manner  which  we  shall  presently 
The  effect,  however,  of  the  abandonment  is  not  only 
lo  transfer  the  remains  of  the  abandoned  property,  but 
DOmpletely  to  substitute  the  underwriter  for  the  assured 
tbe  moment  of  the  loss,  clothing  him  from  that  time 
til  the  rights  and  all  the  responsibility  of  ownership, 
hi%  him  to  prosecute  all  claims  which  belonged  to  the 
led  as  owner  of  the  thing  insured,  and  rendering  him 
» for  all  just  demands  that  might  have  been  made  against 
iMired  in  the  same  capacity.  {J)  ^  *  1180 

poD  this  principle  it  has  been  decided,  that  where  under-  cases  showing 
Im  bad  paid  a  total  loss  on  British  ships  captured  by  the  $^cre*i^°raC 
Vuds,  they  were  entitled,  as  salvage,  to  the  proceeds  of  [J^'^lji**® 
Ui  ships  captured  by  way  of  reprisals,  which  had  been  sured,  as  far  as 

»         ,,,*..,  ,  i^v     relates  to  cfafWM 

bated  by  the  British  government  amongst  the  assured(t<):  arising  oat  of  > 

e  ooderwriters  on  freight  are  entitled,  after  abandon-  on£jnivag£ 

p  to  the  benefit  of  other  freight  earned,  instead  of  that  ^^^^I'^j^^ 

id.  (y)    So,  it  has  been  held,  that  after  abandonment  for  N.  c.  272. 
ge  arising  from  collision,  caused  by  the  fault  of  another 
die  imderwriters  had  the  same  right  of  action,  in  the 
of  the  assured,  against  the  owner  of  sucb  ship,  as  the 

m  Godwl  9.  Boldero,  9  East,  72.  (9)   Green  v.  Royal  Excb.  Comp.  1 

rmikW  «.  Cochrane,  1  Yes.  96.  Marshall,  447.    6  Taunt  68  S.  C.    Everth 

»  Ib  tbe  United  States  the  S.  P.  v.  Smith,  2  M.  &  Sel.  372 ;   Brockelbank 

mkt  V.  New  Tork  Ins.  Comp.  8,  v.  Sugrue,  1  Mood.  &  Rob.  102. 
91183. 


«.  llanuf.  Ins.  Co.  7  Metcalf,  448 ;  Rogers  v.  Hoeack,  18  Wendell, 
V.  Bocks,  5  Maitin,  (N.  S.)  371 ;  Union  Ins.  Co.  9.  Russell,  Anthon, 

38* 
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ABANDONMENT  —  ITS  INOIDENTS  AND  EFFBCI8. 


Eflectofaban- 
doomeni  at 
vesting  in  the 
underwriters 
the  ownership 
oftbeMlvage. 


By  not  accept- 
ing the  aban- 
doBnsent  or  set- 
tling for  lens 
than  a  total  lorn, 
the  underwriter 
wai\res  all  his 
right  to  these 
claims. 
Brooks  V. 
McDonnell, 
1  Y.  &  C.  502. 


1181  ♦ 


assured  himself  had  before  abandonment,  and  might  reooier 
in  proportion  to  the  extent  in  which  the  ship  was  covered  bf 
the  policy,  t.  e.  a  moiety  of  the  damage,  if  half  the  ship'sniv 
were  insured,  a  third,  if  a  third  were  insured,  &c.  (iff)  So^ii 
the  United  States,  where  the  assured,  before  abandoomei^i 
had  a  right  to  claim  a  general  average  contribution,  mIj 
claim  was  held  to  have  been  transferred  by  the  abaodooDMCI 
to  his  underwriters,  (z) 

Of  course  the  underwriter,  by  not  accepting  theabaiidi»| 
ment,  or  by  other  acts  of  the  like  kind,  may  lose  alltitletoikj 
ultimate  benefit  of  salvage,  as  appears  by  the  following 
—  A  British  ship  and  cargo  were  captured  by  theBniij 
government,  and  condemned  as  prize  for  breach  of  blocbkj 
The  underwriters  who  had  insured  the  cargo  would  W 
accept  an  abandonment,  but  compromised  the  claim  fa  f  | 
per  cent.  Some  time  afterwards,  in  pursuance  of  a  coow* 
tion  between  thei  British  and  Brazilian  governmenti}  M 
goods  were  ordered  by  the  latter  government  to  be 
and  compensation  made  to  their  owners  ;  a  claim  was 
upon  made  by  the  underwriters  to  the  whole,  or  a  pait,at 
*snm  awarded  for  compensation,  as  a  salvage:  but  the ' 
held  that,  by  declining  to  accept  the  abandonment,  they  1 
waived  all  claims  of  this  nature,  which  they  otherwise 
have  had,  and  were  therefore  not  entitled  to  any  tbiDg*(||{ 


The  1lllde^ 

writer  has  also 
imposed  upon 
him  all  the  lia- 
bilities of  own- 
ership  bv  the 
eflfect  oi  the 
abandonment. 


^  409.  As  the  abandonment  thus  vests  in  the  ui 
all  the  privileges,  so  it  throws  upon  him  all  the  lin 
ownership.^ 

Upon  this  principle  all  the  expenses  incurred  by  thirdl 
ties  in  saving  the  remains  of  the  property  transferred  bjl 
abandonment,  and  restoring  it  to  the  underwriters,  are 
paid  by  them,  as  owners  thereof :  ^  these  charges  are 
called  the  expenses  of  salvage. 

{to)  Yates  r.  White,  1  Arnold,  85.  S.  Comp.  11  Serg.  &Rawle,61.  21 

G.  4Bingh.  N.  C.272.    5  Scott,  640.    a  on  Ins.  420. 

L.  in  the  United  Slates.    2  Phillips  on  (y)  Brooks  v.  M'DoaneD,  1  T.  <C^ 

Ins.  419,  420.  502. 

(rr)    t  Walker  r.   United  States  Ins. 


»  See  Potter  v.  Prov.  Wash.  Ins.  Co.  4  Mason,  298. 
«  Abbott,  Shipp.  (6lh  Am.  ed.)  555, 556, in  note;  The  Rising  Son,  W«i«^l*l 
The  Henry  Eubank,  1  Sumner,  400. 
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ases  of  recapture  these  expenses  are  fixed  by  statute  Iz)  Effect  of  abtar 
i  eighth  for  the  royal  navy,  and  at  one  sixth  for  private  vesting  in  the 
to  be  assessed  on  the  true  value  of  the  recaptured  ves-  {^^  owomSp 
hich  is  to  be  ascertained  by  the  policy,  if  there  be  no  ofthetaivage. 
I  to  suspect  an  undervaluation  la) :  if  found  in  possession  Aschargwfor 

■  ^   '  '^  salvage,  wo. 

ates,  the  salvage  is  fixed  for  all  ships  at  one  eighth,  (b) 
ler  cases,  no  fixed  proportion  of  the  property  saved  is 
payable  as  salvage  by  the  English  law  ;  but  the  amount 
awarded  is  left  to  the  discretion  of  the  Court  of  Admi- 
which  is  guided  in  its  judgment  by  a  regard  principally 
following  considerations :  1.  The  enterprise  shown,  and 
BT  incurred  by  the  salvors ;  2.  The  damage  and  expense 
which  the  property  is  rescued  ;  3.  The  degree  of  labor 
ikill  employed  in  effecting  the  salvage ;  4.  The  value  of 
foperty  saved,  (c)  ^ 
K)Q  the  same   s^round  the   underwriters  on  ship   and  Theunder- 

.  .  i  writer  on  ship 

u,  upon  becoming  proprietors  thereof  by  virtue  of  aban-  and  freight 
lent,  are  liable,  like  the  shipowner  in  whose  place  they  ZSionnint, 
I,  for  all  wages  earned  by  the  sailors  in  the  course  of  the  ^JJ^^^^ 
ige,  on  which  the  loss  occurred  that  gave  rise  to  the  ^«  »ahrage. 
iooment.2  *  1182 

the  ship  totally  perish,  and  no  freight  at  all  be  earned,  ifanyportkn 

lim  for  wages  can  be  made  on  the  underwriters  {d) ;  remain,  the 

■  any  portion  of  the  wreck  be  savedj  though  no  freight  ^SSrwiigi 

ned,  the  mariners  who  have  labored  to  save  the  ship  from  •?  nowwM^ 

^  though  no 

ictioQ  are  entitled  to  be  paid  wages  to  the  full  extent  of  freight  be 
roceeds  of  the  wreck.     In  the  United  States,  Mr.  J. 
has  considered  that  the  mariner's  claim  in  such  case,  is 

3  G.  3.  c.  66,  8.  42.    43  G.  3,  c.  case  of  The  Calypso,  2  Haggard's  Rep. 

».  209. 

Lbbott  on  Shipping,  part  iv.  chap.  (c)  See  the  judgment  of  Sir  John  Ni- 

SS^  826,  6ih  ed.    Park  on  Ins.  cbol  iu  the  case  of  The  Clifton,  3  Hag- 

1  ed.  gard,  117. 

t  G.  4,c.  49,  8.  3;  and  see  the  {d)  Eraerigon,  chap.  xvii.  sect.  11.  vol. 

ii.  p.  263,  ed.  1827. 


faq>  being  abandoned  to  twenty-three  different  underwriters,  it  was  held  that 
ere  not  jointly  liable,  as  co-partners,  for  repairs  done  upon  the  ship.  United 
1.  «.  Scott,  1  John.  106. 

bolt  on  Shipp.  (6th  Am.  ed.)  656,  in  notes ;  Hammond  v.  Essex  Fire  and  M. 
.41Insoo,  196 ;  McBride  v.  Mar.  Ins.  Co.  7  John.  431 ;  Coolidge  v.  Gloucester 
1. 15  ykwm.  341.  But  see  Brooks  v.  Dorr,  2  Mass.  39 ;  Richardson  v.  Blaine 
M.  Ins.  Co.  6  Haas.  102. 
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AfiAKDONMSNT^-ITS  IHOIDBMTS  AND  BFflOIS. 


EffiBCt  of  aban- 
dcNunent  as 
vwtingiathe 
underwriten 
theowDenhip 
of  thetalvage. 


The  onder- 
writen,  at 
abandoneea  of 
tbeialme,are 
chaifeane  with 
all  liena  with 
which  it  is  en- 
oumbered 
asanaoenary 
oooaeqaenoe  of 
tbepmlsin- 
aured  against ; 
bat  not  with 
any  incum- 
branoea  uncon- 
nected with  the 
casnatty. 

1183* 


a  claim  for  salvage  rather  than  wages  (e) ;  and  Chancellor 
Kent,  in  the  last  edition  of  his  Commentaries,  cites  this d^ 
cision  with  approbation,  on  the  ground  that,  to  make  wap 
recoverable  in  such  cases,  eo  nomine^  would  be  contrary  to  tin 
great  principle  in  marine  law,  that  freight  is  the  mother  d 
wages,  and  the  safety  of  the  ship  the  mother  of  freight  (/): 
on  the  other  hand,  Lord  Stowell,  in  one  of  the  most  eloquetf 
of  his  many  celebrated  judgments,  has  in  this  country  vioii* 
cated  the  mariner's  claim  to  his  wages,  as  such^  upon  theptfi 
of  the  ship  saved,  as  far  as  they  will  go.  (g) 

The  general  rule,  therefore,  on  this  point,  as  it  affects  lb 
underwriters  as  abandonees  of  the  salvage,  is,  that,  in  cases 
casualties  giving  the  right  to  abandon,  the  wages  of  lift 
mariners  must  be  paid  by  them,  either  out  of  the  proceedis 
the  freight,  if  any  be  earned,  or  of  the  wreck,  if  any  !• 
saved. ^ 

The  underwriters,  as  abandonees  of  the  salvage,  are diifg^^j 
able  with  all  liens  with  which  it  is  encumbered,  as  a 
sary  consequence  of  the  perils  insured  against,  and  with  vj 
expenses  necessarily  incurred  for  the  purpose  of  rescaiogtli^j 
property,  or  the  remains  of  it,  for  their  benefit:  infiict,' 
*which  they  really  take  as  salvage  is  the  net  proceeds  of 
thing  saved,  after  deducting  the  necessary  expenses  of  safiiKi 

Thus,  the  abandonees  of  ship  are  liable,  as  we  havei 
for  the  sums  due  to  salvors;  and  the  abandonees  of  fieigk)! 
we  have  also  seen,  take  as  salvage  the  net  proceeds  of 
freight  ultimately  earned,  after  deducting  the  cost  of 
ing  the  cargo  on  board,  and  the  other  extra  expenses  of  < 
ing  the  freight  rendered  necessary  by  the  casualty  (h)i 


(0)  The  Two  Cathennes,  2  Mason  Rep. 
319. 

(/)  3  Kent's  Comm.  (5th  ed.)  195. 

(g)  The  Neptune,  Clark,  1  Hagg.  Ad. 
227.  See  also  5  &  6  W.  4,  c.  19,  &.  5. 
This  is  agreeable  to  the  principles  of  the 
ancient  sea-laws.  Gonsolato  del  Mare, 
c.  155,  of  the  Italian  translation.    Judg 


ments  of  Oleroo,  art  8. 
Cleirac,  46.     The  law  ii  the  « 
France.    Code  de  Comm.  art.  SA 
lay-Paty,  Coiusde  Droit  Coin.]Ub< 
iv.  pp.  318,  319,  ed.  1834. 

(A)   Sharp  v.  GHadslooe,  7  M 
Barclay  v.  Stirling,  5  Maoie  &  Sd.  C 


>  See  this  subject  fully  considered  and  the  cases  cited  in  Abbott,  Shipp.  (fth 
632, 633,  in  notes.     See  particularly  The  Dawn,  Davies,  Rep.  121  and  Jooeit- 
Wreck  of  the  Massasoit,  which  follow  the  opinion  of  Lord  Stowell,  in  Tbe  Ni  ^ 
See  also  Pitman  v.  Hooper,  3  Sumner,  67 ;  Lewis  9.  The  EUabeth  ft  Jm^ 
41;  Hobartv.  Drogan,  10  Peters,  122 ;  Frothingham  v.  Prince^  3  Ma«.  M 
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ime  rule  does  not  extend  to  incumbrances  or  liens,  with  Effect  of  abwi- 
1  the  property  was  burdened  by  the  assured,  by  contracts  vesting  iu  the 
third  parlies,  before  the  casualty  took  place,  and  not  ule^^JneiSip 
g  out  of  the  peril  insured  against,  (f)  ofthetaivage. 

qioestion  has  arisen,  whether,  upon  an  abandonment  of  a  The  undcr- 
amaged  cargo  to  the  underwriter  on  goods,  the  aban-  Roods  as  aban- 
B  takes  the  salvage  subject  to  the  shipowner's  claim  for  damped ctI^ 
It;  whether  it  be  the  full  freight  earned  by  their  subse-  ™enaiy«^k- 
t  arrival  in  the  oris^inal  or  a  substituted  ship,  or  the  pro  ing,  to  the  ship- 

m    .  .  I  /  M         owner  s  clainii 

freight  which  becomes  due,  on  their  acceptance  by  the  forfieighi. 
dmnt  at  the  port  of  distress  :  in  this  country  it  was  long 
decided,  in  the  case  of  Baillie  v.  Moudigliani,  and  is  un- 
itedly established  as  the  general  rule,  that  the  assured 
lot  in  such  cases  throw  the  loss  on  freight  upon  the 
^nrriters  on  goods,  and  this  on  the  plain  principle,  that 
have  not,  by  the  terms  of  their  contract,  engaged  to  in- 
aify  him  against  it,  and  that  the  abandonment,  although 
iect  is  to  subrogate  the  underwriters  in  the  place  of  the 
■ed,  yet  only  does  this  to  the  extent  of  the  insurance, 
h  to  a  general  policy  on  goods  does  not  cover  the 
lit  (/)  The  question  was  recently  litigated  before  the  uSujdSaui. 
erne  Court  of  the  United  States,  and  it  was  there 
loly  decided  that  such  claim  could  not  be  supported,  and 
if  the  underwriter  on  goods  had  been  obliged  to  pay 
^  in  such  case  to  the  shipowner,  in  order  to  obtain  pos-  *1184 
in  of  the  salvage,  they  might  either  deduct  the  amount 
id  from  the  loss,  or,  if  a  total  loss  had  been  previously 
d|  recover  it  from  the  assured  as  money  paid  to  his 
(i)  Mr.  J.  Johnson,  indeed,  dissented  from  the  opinion 
le  majority  of  the  court,  on  the  ground  that,  as  the  aban- 
ie  of  ship  is  entitled  to  the  freight  earned  subsequent  to 
Qw,  the  abandonee  of  goods  ought,  by  parity  of  reason, 
)  liable  thereto.  Mr.  Phillips,  while  he  admits  that  the 
cases  are  not  sufHciently  analogous  to  give  much  weight 
ii  argument,  yet  inclines  to  the  opinion  that  this  charge 


b  held  in  the  United  Stateji  in  a  Ins*.  116,  8ih  ed.    ^  See  Gaze  r.  Balti- 

tere  the  slup  had  been  bottomried  more  Ins.  Co.  7  Cranch,  356.  y 

At  became  the  property  of  the  {i)  f  Columbian  Ins.  Comp.  v.  Catlett, 

I    t  WiUiama  v.  Smith,  2  Caines,  12  Wheaton  Rep.  383,  cited  2  Fhillipa  on 

d  3PhJliipa  on  Ins.  423.  Ins.  425-427 ;  and  see  the  judgment  of 

BaiDie  v.  Uoudigliani,  Park  on  Mr.  J.  Story,  as  there  given. 
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ABANDONMKNT — ITS  INCIDENTS  AND  IFF1CI8. 


Eflect  of  aban- 
doDment  as 
veatiog  in  the 
underwriten 
the  ownership 
of  the  salvage. 


Where 
damaged  goods 
are  sold  at  in- 
termediate port 
instead  of  being 
sent  on,  in  order 
to  prevent  their 
perishing,  tlie 
underwriter  on 
goods,  in  prac- 
tice, bears  the 
loss  on  the 
fteigfat 

Qoiere, 

whether  he  also 
bears  the  extra 
expenses  of 
transhipment. 


In  no  case,  as 
it  seems,  can 
he  decline 
fflrifig  to  the 

salvage  on  ac- 
count of  the  ex- 
cess of  freight 
over  the  value 
of  the  goods. 
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ought  to  fall  on  the  abandonee  of  the  goods,  on  the  graial 
that  he  is  the  party  who,  as  owner  of  the  salvage,  alone d^ 
rives  benefit  from  their  transportation,  (l)  ^ 

It  is  on  this  ground  that  it  is  stated  to  be  the  practieeii 
this  country,  to  charge  the  underwriter  on  goods  wilhki 
freight,  whenever  the  goods,  having  been  necessarily  loMj 
at  a  port  of  distress  for  the  repairs  of  the  ship,  are  sold 
instead  of  being  reshipped,  because,  if  sent  on,  they  woi 
totally  spoiled  before  arrival :  in  such  case  it  is  consic 
that  the  sale  is  for  the  benefit  of  the  underwriters,  wbo^i 
abandonment,  or  payment  of  a  total  loss  without  al 
ment,  become  entitled  to  the  proceeds  of  the  sale,  and 
therefore,  pay  whatever  freight  is  due  to  the  shipowDer  (i 
on  the  same  principle,  as  we  have  elsewhere  seen,  it  hasl 
contended,  but  never  so  decided  in  this  country,  thtf 
abandonee  of  goods  which  are  transhipped  at  the  port 
disaster,  and  forwarded  in  another  vessel,  ought  to  be 
for  the  extra  freight  and  increased  charges  of  the 
ment.  (n) 

Mr.  Phillips   raises  the  question,  whether  in  such 
supposing  the  freight  to  exceed  the  worth  of  the  salvage^' 
abandonee  of  goods  is  bound  to  take  to  the  salvage} 
^states  his  opinion,  that,  under  the  circumstances 
the  underwriter  on  goods  might  pay  a  total  loss,  and 
taking  to  the  salvage,  provided  he  gave  speedy  notice  of  I 
intention  so  to  do.  (o)     I  confess  it  seems  to  me,  that  ii 
case,  standing,  as  he  does,  by  virtue  of  the  abandc 
in  place  of  the  assured,  he  would  have  no  more  rig|K' 
repudiate  the  ownership  of  the  goods,  on  this  ground, 
the  assured  himself,  (p) 


Even  without 
abandonment 
the  under- 
writers are  en- 
tiUed  to  the  sal- 
vage, or  the 
proceeds 
thereof. 


§410.  Hitherto  we  have  spoken  solely  of  the  efbeli' 

(/)  2  Phillips,  428  -  430.  of  the  goods  to  abandon  them  fori 

(m)  Stevens  on  Average,  81,  «kh  ed.  see  a  clear  and  concise  samiotfT^^ 

and  Appendix,  264.  law  in  3  Kent's  Comm.  (Ak  d)f 

(n)  See  Part  I.  Chap.  VIII.  Sect.  ni.  225.    It  has  been  decided  is  tte 

p.  188,  ante.  States,  that  no  such  right  exMtt.  t^ 

(o)  2  PhiUips,  Ins.  438, 439.  wold  v.  New  York  Ins.  Coop.  S  ' 

(p)  As  to  the  general  right  of  the  owner  Rep.  321. 


1  See  Teasdale  v.  Charleston  Ins.  Co.  2  Brevard,  190,  cited  outs,  1156,  is  boIb. 
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bandonraent,  and  confined  our  attention  to  ''salvage  Efibctoraban- 

B,"  as  they  are  called,  ''  with  benefit  of  abandonment : "  vesting  in  the 

1st,  however,  be  clearly  understood,  that  even  where  no  the  ownership 

»  of  abandonment  has  been  given,  but  a  total  loss  has  of  the  laivage. 

Q  place  (t.  6.  in  what  are  called  cases  of  ''  salvage  loss 

out  abandonment,")  the  same  rule  applies,  and  the  un- 

iriter,  who  has  adjusted  and  paid  a  total  loss,  is,  by  virtue 

Bof,  entitled  to  the  benefit  of  any  salvage  that  may  ulti- 

dy  come  to  hand,  or  the  proceeds  of  any  sale  of  the 

lerty  that  may  have  been  made  by  the  assured,  or  the 

ler  as  his  agent :  ^  thus,  in  the  case  of  a  missing  ship,  mMi^Sip,  ^ 

K  there  had  been  no  abandonment.  Chief  J.  Gibbs  said, 

^  the  underwriters,  on  payment  of  a  total  loss,  would  of 

le  be  entitled  to  the  ship,  if  she  afterwards  turned  up,  as 

igc."  {q)     So,  in  the  case  of  sea-damaged  goods  sold  in  ^aSmaged! 

ie  at  an  intermediate  port,  Lord  Abinger  said,  that ''  the 

wds  of  such  sale  would  be  considered  as  salvage,  to 

h  the  underwriters  would  be  entitled,  after  payment  of  a 

loss,  as  for  money  had  and  received  to  their  use."(r) 

liowever,  after  adjustment  and  payment  for  a  total  loss,  Recovcrv  of 

^bole  of  the  thing  insured  be  recovered  (as  where  a  box  insiued  after 

lUioD  was  fished  up  and  restored  after  its  full  insured  totoUoiH,     * 

e  had  been  paid,)  the  underwriter  will  not,  on  that  ^^^^^ 

mt,  be  entitled  to  reclaim  from  the  assured  the  whole  writer  to  re- 

m     m  cover  back  the 

Bit  of  his  subscription,  but  merely  the  thing  saved,  or  its  amount  he  has 
I  after  deducting  the  expenses  of  saving  it.  (5)  ^#  iiflfi 

id  the  same  principle  applies,  where,  after  the  under-  go,  if  he  pay 
tbas  paid,  not  a  total  loss,  but  a  certain  percentage  of  half  his  sub- 
riacription,  a  part  of  the  proceeds  of  the  thing  insured  haifthe thins 
tamed  to  the  assured,  under  such  circumstances,  that  the  terwaidsie-' 

stored,  so  that 
its  proceeds 

V.  Thornton,  Holt's  N.        (r)  Roux  v.  Salvador,  3  Bingh.  N.  C.   J^^^^^J^^ 

^^«  more  than  the 

(«)  Da  Costa  v.  Firth,  4  Burr.  1966.        whole  amount 

of  the  insur- 


ance. 


9,  N.  York  lus.  Co.  8  John.  183.  See  the  remarks  of  Mr.  Justice  Story, 
fleory  Eubank,  1  Sumner,  400, 405.  Where  the  insured  vessel  is  broken 
i  sold,  in  ooosequence  of  an  injury  received,  without  abandonment  to  the 
lljlat,  and  a  suit  is  brought  on  the  policy,  the  proceeds  of  the  materials  sold 
}m  daduded  from  the  sum  which  the  assured  would  be  entitled  to  recover,  if 
■d  been  an  actual  total  loss  of  the  vessel ;  and  a  verdict  was  set  aside  in  a 
rhoe  the  aaaored  took  it  without  having  previously  made  this  deduction. 
9.  Kttiiif.  Ins.  Co.  7  Metcali;448, 454. 
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Efieet  of  aban* 
donment  a* 
Tettingmthe 
nndorwnton 
theownenhip 
of  the  tallage. 


part  so  restored  to  him,  together  with  the  percentage  paid  If 
the  underwriter,  exceed  the  whole  amount  of  the  iDSuniioi:| 
the  underwriter  is  not,  on  this  account,  entitled  to  reeofff ; 
back  any  part  of  the  percentage  he  has  paid,  for,  as  Ctilj 
Justice  Gibbs  expresses  it,  ahhough  the  assured 
recover,  as  against  the  underwriter ,  more  than  the 
of  his  subscription,  there  is  no  rule  to  prevent  him 
recovering  more  undequ&que.  {J) 


DiaUibation  of 
Um  salvage 
amoBgat  the 
underwritera  : 
general  rale. 


In  cases  of 
doable  or  over 
insorance. 


1187  ♦ 


§  411.  Upon  abandonment  each  of  the  underwriter!  { 
ticipates  in  the  benefits  of  the  transfer,  by  sharing  in 
proceeds  of  the  salvage,  according  to  the  proportion 
the  amount  of  his  subscription  bears  to  the  whole  valaeofl 
thing  insured  ;  and  this  without  any  regard  to  the  dateofi 
different  subscriptions,  or  the  priority  of  the  policies,  if 
than  one.  (m) 

If  there  be  more  than  one  policy,  and  the  sum  iosnndl 
the  first  policy,  itself  amounts  to  the  value  of  the  tluogi 
sured,  the  law  of  France  is,  that  an  abandonmeat  to 
underwriters  on  the  first  policy  carries  the  whole 
in  the  thing  insured,  and  there  will  be  nothing  to  abaodoni 
the  underwriters  on  the  subsequent  policies  {v)  ^ :  in  sudi 
♦accordingly,  the  policy  first  effected  is  alone  consi 
binding,  and  the  underwriters  on  the  rest  are  discharged 
all  claim ;  and  are,  of  course,  entitled  to  no  share  is 
salvage,  (t^;) 

In  our  own  country  a  different  rule  prevails ;  afld' 
assured  in  such  case  may  sue  both  sets  of  underwritenkl 
can  only  recover  up  to  the  amount  of  his  loss,  to 
the  underwriters  on  both  policies  shall  contribute  a( 
to  the   amount   of  their  several   subscriptions,  and  aia^j 


(0  Tunno  r.  Edwards,  12  East,  488. 
Goldsmid  v.  Gillies,  4  Taunt.  803. 

(u)  Valin,  Comment,  sur  rOrdoananoe, 
tit.  vi.  art.  25,  vol.  ii.  p.  292,  ed.  1829. 
Emerigon.  chnp.  xvii.  sect.  6,  vol.  ii.  p. 
230,  ibid.  pp.  273-275,  ed.  1827.  Boulay- 
Patyr,  Cours  de  Droit  Mar.  tit.  xi.  acct.  7, 
vol.  iv.  p.  375,  ed.  1834. 


(v)  Boolay-Paty,  Cours  de  Dpok  I 
tit.  X.  sect.  ^,  voL  iv.  pp.  Ua-l 
1834.    Pardeasus,  Gours  de  IkA  < 
part  iv.  tit.  v.  vol.  iii.  p.  505,  ed. 

(flp)  Ordonnance  de  la  MaiiMk 
art.  24, 25.  Code  de  CommefM^i 
359. 


1  See  Higginsoa  9.  Dall,  13  Maas.  96. 
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^,  entitled  to  a  proportionate  share  of  the  proceeds  of  Distribauoo  of 

,I_^^^    /«.\  ihe  salvage 

UYBge.  SJCJ  amoogat  tbe- 

the  other  hand,  if  the  total  amount  covered  by  all  the  "°^^'^"^^"' 
iptions  or   policies  does   not  equal   the  value   of  the  ^'JSrinterwi 
insured,  the  assured  is  considered  to  be  his  own  insurer  »» "ot  covered. 
extent  of  the  sum  not  covered,  and  is  consequently 
d|  to  that  extent,  to   his   proportionate  share   in   the 
ids  of  the  salvage,  {y)     Thus,  suppose  A.   to  have  in- 
goods,  the  real  value  of  which  is  1000/.,  for  800/.,  of 
I  sum  B.  subscribes  for  500/.,  and  C.  for  300/.     A.,  it 
ioi  stands  his  own  insurer  for  200/.  :    a   constructive 
lo88  takes  place  on  the  goods,  in  respect  of  which  A. 
oos  :  the  proceeds  of  the  salvage  amount  to  100/.  i.  e. 
\  part  of  the  whole  insurable  value  of  the  goods :  this 
e,  therefore,  must  be  distributed  among  the  parties  to 
lurance  in  the  proportion  of  a  tenth  of  their  respective 
rts. 

'o  A.  for  his  200/.  uncovered  by  the  policy  -  £20 
'o  B,  for  his  500/.  insured  -  .  -  -  50 
o  C.  for  his  300/.  insured  .        .        -         -     30 


£100 


♦118S 
here  be  three  insurances,  one  on  the  ship  and  carffo.  one  ¥°4«  of  appw- 

^  o    f  tioning  the  aal- 

ship  only,  and  one  on  the  cargo  only,  a  question  has  vage  where 
sdsed  as  to  the  mode  in  which  the  salvage  should  be  policies:  one 
amongst  the  different  sets  of  underwriters :  Emerigon  ^^(^^^ 
a  mode  of  adjustment  whereby  the  underwriters  on  ***>  alonci  *ad 
id  cargo,  though  they  may  have  insured  only  the  same  alone 
t  that  has  been  subscribed  for  by  the  underwriters  on 
3  separate  interests  respectively,  shall  yet  be  entitled 
ouble  share  of  the  effects  abandoned  :   Mr.  Marshall 
nends  the  following  more  equitable  method,  by  which 
old  take  an  equal  share   in   the  salvage.     Take   the 
Dg  data :  let  a  ship,  valued  at  5000/.,  and  a  cargo  at 

rwbjr  9.  Rejcl,  1  BI.  Rep.  416.    be  altered  by  expren  clauses  in  the  policy. 
on  Ids.  130-  145.    The  law  is    2  Phillipa  on  Ins.  423-425. 
m  the  United  States.    Kent's       (y)  2  Phillips  on  Ins.  421.    Emerigon, 
i.  nl  p.  280,  ed.  1844:  bat  may    chap.  xvii.  sect.  14,  vol.  ii.  pp.  273-275) 

ed.  1827. 

n.  39 
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^iew,  on  the  ground  that  abandonment  is  not  an  absolute  Distribation  of 

itotion  of  the  underwriter  for  ihe  assured,  but  only  to  amoniJ?i& 

xtent  of  the  insurance  ;  thai,  eonsequenlly,  the  under-  ^ — '^^"' 

r  becomes  upon  abandonment  a  debtor  to  the  bottomry 

r,  only  in  the  proportion  which  the  sum  insured  bears 

J  whole  of  the  subject ;  and  that,  on  principle,  the  bot- 

f  lender  and  underwriter   ought  both  to  share  in  the 

St  of  the  abandonment,  in  proportion  to  their  respective 

ests. 

dcse  reasonings  of  Valin  were  adopted  in  the  French 

Uative  Council  (rf)  ;  and  the  334lh  article  of  the  Code  de 

imerce  accordingly  provides,  that,  upon  abandonment,  the 

leeds  of  the  property  saved   shall   be  divided  equally 

reen  the  lender  on  bottomry,  in  proportion  to  his  capital, 

the  underwriter  for  the  amount  insured  in  the  policy,  (e) 

kis  seems  a  very  equitable  rule,  and  should,  it  is  sub-  ^^J-haps^boSe' 

dy  be  adopted  in  this  country,  notwithstanding  the  old  ^™®J?  ***" 

hat  there  can  be  no  salvage  in  bottomry  contracts,  —  a 

rhich  was  long  since  repealed  by  the  legislature  in  regard 

St  India  voyages  (/),  is  opposed  to  the  general  law  mari- 

f  of  Europe,  and,  as  Mr.  Slarshall  and  Mr.Beneck^  have  ^^^ 

conclusively   shown,  seems  wholly  inconsistent   with 

I  principle,  {g) 


Vn.  Duties  of  ihe  Master  in  cases  of  Abandonment^  as 
Agent  for  whom  it  may  concern. 

12.  By  the  general  law  maritime,  as  recognized  alike  in  ^Jj^  jj^ 

xnintry  and  foreign  states,  the  assured  is  bound,  on  the  of  abandon 

fnace  of  any  casualty,  which  authorizes  an  abandonment,  for  whom  n^ 

a  his  utmost  endeavors  to  rescue  from  destruction,  or  to  '°^^°^"°^"' 

im  from  capture  the  property  insured,  so  as  to  lighten,  renoeofany^ 

ras  possible,  the  burden  which  is  to  fall  on  the  under-  f^i"**^*^ 

IS.     In  so  doing  he  is  considered  to  be  the  agent  of  the  assured  » 

nrriters,  and  the  exertions  he  makes  in  such  capacity  bis  utmost  ex- 
ertions for  tha 

Iw  Boolay.Paty,  Cours  de  Droit        (/)  19  G.  2.  c  37.  S^Iref  ^^^ 
k.  ix.  sect.  20,  vol.  iii.  pp.227-        (g)  Mar»h.  on  las.  768, 769.    Beneck6, 

Pr.  of  Indem.  74-83. 
Ue  de  Commerce,  art.  334. 
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Duties  of  tb« 
niMter,  in  cases 
of  abuidoD- 
ment,  asajgent 
for  whom  it 
may  ooacern. 

And,  in  so  do- 
ing, shall  not 
prnudice  his 
rignt  to  aban- 
don and  recover 
for  a  total  lusd. 


On  the  con- 
stniction  of  the 
clause  empow- 
ering the  as- 
sured to  labor, 
&c.,  for  the  re- 
covery o(  the 
salvage. 


1191* 

The  master,  in 
taking  every 
necessary  step 
for  the  recov- 
ery and  safe 
guard  of  the 
salvage,  is  the 
agent  ot  those 
ultimately  enti- 
tled to  iL 


If  a  Talid  aban- 
donment be 
made,  he  ib 
agnit  of  the  un- 
derwriters (ram 
the  moment  of 
the  loss. 


do  not  at  all  prejudice  his  right  to  insist  on  bis  abandoDmeiL^ 
—  This  generally  recognized  right  is  expressly  conferred i 
the  assured  in  our  English  policies,  by  a  special  clause  toll 
following  effect :  —  ^'  and  in  case  of  any  loss  or  misfortmii 
shall  be  lawful  to  the  assured,  their  factors,  servantSf  m 
assigns,  to  sue,  labor ^  and  travail,  for,  in,  or  abod  k\ 
defence,  safeguard,  or  recovery  of  the  said  goods  and 
chandises,  or  any  part  thereof,  wUhoul  prgudice  toiku 
ance,  Sfc. 

The  clause  only  says,  '^  it  shaU  be  lawful "  for  the  aMij 
so  to  do;  but  the  law  and  practice  of  this,  and  alrooii 
other,  countries  imposes  it  upon  him  as  /us  boundok  tMH?] 
the  Code  de  Commerce,  in  order  to  remove  all  ami 
has  adopted  the  suggestion  of  Valin  (A)  and  Emerigoal 
and  expressly  enacted,  that  the  assured  is  bound  so  to 
himself,  "  que  Tassure  doit  travailler,"  &c.  (J) 

*  Immediately,  therefore,  that  the  emergency  arises, 
before  notice  of  abandonment  has  been  given,  the  va^\ 
bound  to  take  every  necessary  measure  for  the  defeooe,! 
guard,  and  recovery  of  the  thing  insured  ;  in  so  doing  k' 
as  the  agent  for  both  parties,  or,  more  accurately  speakiBjij 
the  agent  of  the  party  who  may  eventually  turn  oal  to 
interested  in  the  salvage,  and,  as  such,  derive  benefit 
his  exertions.  (A:)  ^ 

If  no  abandonment  be  made,  that  party  is,  of  course,  1 
assured  himself:  it  is  as  agent  for  the  assured  that  the 
will  turn  out  to  hav^  acted,  and  it  is  to  the  assured 
he  must  look  for  making  good  all  the  expenses  bctd 
incurred   by   him   in   his   endeavors   to   save  the 
insured. 

If,   however,  an  abandonment  be  made,  which  is 
accepted,  or  ultimately  proves  effectual,  the  effect  of 

(A)  Conun.  liv.  iii.  tit.  vi.  des  Assur-        (j)  Code  de  Ccnnmercef  ait 9SL 

ances,  art.  45,  vol.  ii.  p.  337,  ed.  Becane,  also  Boulay-Paty,  Coun  de  Ikoi  1 

1828.  tit.  xi.  sect  5,  torn,  iF.  pp.  308 -31^* 

(i)  Cniengon,  chap.  xvii.  sect.  7,  vol  1834. 
ii.  p.  235,  ed.  1827.  {1}  3  Kent^s  Comm.  (Ah  ei)3B. 


»  Lee  V.  Boardman,  3  Mass.  247  ;  Gardiner  p.  Smith,  1  John.  141;  Jomd  •.! 
Ins.  Co.  7  John.  423,  424 ;  Ante^  196  to  198,  and  casea  in  notes ;  Gankre  f.  Oil 
Co.  7  John.  514 ;  Curcier  v.  Phil.  Ins.  Co.  5  Serg.  6c  R.  lia 

«  Smith  V.  Manuf.  Ins.  Co.  7  Melcalf,  448,  453. 
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donment  is,  as  we  have  seen,  to  constilule  the  under-  Duties  of  the 

r   1  r  1  ,     /•  ^i  f^       master,  in  ca«ei 

5T  owner  of  the  properly,  Irom  the  moment  of  the  casualty^  of  aiMndon- 
therefore,  to  make  the  niasler,  by  operation  of  law,  the  for  whSn^* 
t  of  the  underwriters  in  all  that  he  has  done  bona  fide  '"^y  «»<»"»- 
le  recovery  of  the  property  from  that  time.^ 

I  this  principle  it  is,  that  if  a  captured  ship  be  repur-  ^tpby bmsict 
fd  by  the  master,  in  cases  where  no  notice  of  abandon-  ^here  no  abui- 

.       ,  .  ,  rr  donment  has 

IS  given,  he  is  considered  to  have  effected  such  repurchase  been  made,  is 
pent  for  the  owners :  and,  if  the  transaction  be  legal,  and  for°ihe*^benefit 
naster  have  acted  bond  fide  and  within  the   authority  and*^ii^f2t 
h  the  necessity  of  the  case  may  reasonably  be  supposed  "fi^*** ^ ^T\^% 
ive  conferred  on  him,  the  assured  will  be  bound  by  his  ship  amve  be- 

and  thereby  precluded  from  recovering  a  total  loss,  if  broogbt 

■hip  is  restored  to  the  country  of  her  owners  before 

m  brought.  (/) 

^ere,  however,  under  similar  circumstances,  notice  of  '^^»  ?**?!? 

'  '  ^  notice  of  aban- 

idonment  has  been  given  and  accepted,  and  the  repur-  donment  has 

mill  11      r  1  .  .     *^®"  given  and 

^  not   eiiected   by  the  master  till  after  such  notice,  it  accepted. 
»  been  decided  in  the  United  States,  that  as  the  master,       *  1192 
onsequence  of  the  abandonment,  became  the  agent  of 
Underwriters,  so  the  repurchase  was  for  their  benefit,  if 
chose  to  take  it.  (m)  ^ 
he  following  case  in  the  United  States  was  decided  on,  Saieofcaigo 

ipi  1-11  ri  .-1  A  .     abroad  in  car' 

Btiords  a  good  illustration  of,  these  principles  ;  an  Amen-  of  abandon- 
ibip  and  cargo  was  captured  by  a  French  privateer  and  ISe'bcnefitof *^ 
ed  into  Malagar,  where  the  cargo  was  ultimately  con-  {^^JjT"' 
led   as  lawful   prize,  and  sold   for  the   benefit  of  the  choose  to  take 

...  to  It,  however 

Mrs.      On    receiving    intelligence   of  the    capture,   the  profitable  it 
ed  in  New  York  abandoned  to  the  underwriters  on  the  ™*^ 


K'lfasters  v.  Schoolbred,  1  Esp.  (m)  So  held  by  Chancellor  Kent  (then 
VilsoQ  V.  Forater,  6  Taunt  25.  1  Ch.  J.)  in  f  Jumel  v.  Marine  Ins.  Comp. 
Ill's  Eep.  425.  7  John.  423,  424. 


Bkh  V.  Ifanuf.  Im.  Co.  7  Metcalf,  448,  453,  per  Shaw,  Ch.  J.  And,  in  this 
esse,  stated  in  the  text,  if  the  salvage  has  been  squandered,  the  loss  falls  on  the 
viiteis.  lb.  St^  also  Bryant  v.  Commonwealth  ins.  Co  6  PicIl  131 ;  Center 
«.  Ins.  Co.  7  Cowen,  564 ;  Columbian  Ins.  Co.  p.  Ashby,  4  Peters,  (S.  C.) 
kidere  v.  Col.  Ins.  Co.  7  John.  514 ;  Miller  v.  Depeyster,  2  Caines,  301 ; 
v.  Ocean  Ins.  Co.  18  Pick.  83;  Smith  p.  Touro,  14  Mass.  112;  The  Sarah 
tSmnner,  206. 

e  Lawrence  v.  New  Bedford  Comm.  Ins.  Co.  2  Story,  C.  C.  471 ;  Jumel  p. 
M.  Co.  7  John.  423,  424. 

39* 
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Duties  of  the 
roaster,  in  oases 
of  abandoo- 
ment,  as  a^at 
fur  whom  it 
may  ooooem. 


The  master,  in 
fitct,  is  agent  of 
the  assured 
until  abandon- 
ment :  on  a  ban* 
dooment  be 
beoomes  the 
agent  of  the 
underwriters  in 
all  that  he  has 
donebonAJide 
from  the  time 
of  the  loss. 

1193* 

The  under 
writers  may 
accept  the  acts 
of  the  master 
as  their  agent, 
or  repudiate 
them  and  leave 
the  consequen- 
ces to  fall  upon 
him. 


cargo,  who  paid  a  total  loss ;  meanwhile  a  mercantile  horn 
at  Malaga,  at  the  request  of  the  master,  had  purchased  tke 
cargo  on  its  being  put  up  for  sale,  for  the  benefit  andmtt^ 
count  of  the  assured,  and  whomsoever  else  it  might  coDcen; 
considering  themselves,  in  so  doing,  to  have  been  actingM 
agents  for  the  assured,  to  whom  they  would  have  had  reeoooi 
for  payment  in  case  any  loss  had  taken  place  on  the  parte 
Instead,  however,  of  any  loss  occurring,  the  cargo  wmmB 
again  by  the  Malaga  house,  for  nearly  twice  the  aoxMl 
they  gave  for  it ;  and  the  surplus  produced  by  tbisaakM 
held  by  them  as  trustees,  either  for  the  assured  or  the  \al^ 
writers,  according  to  the  determination  of  the  court.  Tb 
court  held  that  this  surplus  belonged  to  the  underwiiMW 
Chief  J.  Kent  said :  ''  the  assured  abandon  and  the  «1^ 
writers  accept  and  pay,  they  were  then  substituted  fcf  • 
assured,  and  succeeded  to  the  benefit  of  the  acts  ofthcag^ij 
abroad  ;  the  merchants  at  Malaga  acted,  nominally,  as 
for  the  assured,  but  in  reality,  they  were  agents  for  the 
having  the  ultimate  claim  to  the  property."  (n) 

Several  cases,  to  a  similar  effect,  have  been  decidedii 
United  States,  all  tending  to  establish  the  position,  tW 
master,  although  agent  of  the  assured  before  the  a1 
ment,  becomes,  by  abandonment,  the  agent  of  the 
*writers  from  the  moment  of  the  casualty  :  the  ground  of 
doctrine  being,  that,  as  the  interest  in  the  salvage  is 
transferred  to  them  from  that  time,  the  agency  is 
with  the  subject,  (o)  ^ 

It  has  also  been  decided  in  the  United  States,  that, 
the  underwriters,  after  abandonment,  are  entitled  to 
such  repurchase,  yet  they  are  not  bound  by  it,  unless 
elect  to  take  to  it.     "  The  insurer,"  says  Chancellor 
^'  can  accept  of  the  repurchase  by  the  master,  as  his 
tive  agent,  and  affirm  the  act,  or  he  can  leave  it  to  fidl 
the  master."  (p) 


(n)  t  United  Ins.  Comp.  t;   Robinson,  of  perusal.    See  especially  f 

in  error,  1  John.  591.  Ins.  Comp.  v.  Aahby,  4  PeHB  f^^ 

(o)  See  1  hese  caj«es  collected  in  2  Phillipa  Rep.  138. 
on  Ins.  439-449:  they  are  well  worthy        (p)  3  Rent's  Comm.  (*h  ti) 


»  See  Lawrence  p.  New  Bedford  Conuneicial  Ins.  Co,  2  Story,  C.  C,  C^ 
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P.  Vin.    Recovery  of  more  than  the  Amount  of  the 

Insurance. 

413.  It  is  quite  clear  that  the  assured  can  recover  for  a  Recovery  of 
loss,  as  such,  only  the  amount  of  the  insurance,  or  the  amount  of  the 
wi  value  in  the  policy  :  the  only  question  is,  whether  he  *°'*"'^***^- 


■ccover,  in  addition  to  this,  the  amount  of  any  average  or  ^dJition^tol!  "* 

al  loss  sustained  before  the  happening  of  the  casualty,  in  total  io«.  may 

.  .  J  recover  the  cx- 

5Ct  of  which  the  total  loss  is  paid.  pen^esofre- 

B  to  this,  it  is  now  established  in  our  law,  1.  That  he  do[ie,o^rotb^ 

lot  so  recover  when  the  previous  partial  loss  consists  ^^^^^'^' 

dy  of  sea  damage  ;   2.  That  he  may  so  recover  when  it  f£^"^-'**^--jj 

iBts  of  repairs  actually  made  before  the  total  loss  incurred,  before  the  oo 

^,.         .  L  •  J    1         !_•  I        .1  currenceofthe 

this,  either  as  expenses  incurred   by   him   under  the  casualty  which 

nl  clause,  in   laboring  and  travailing  for  the  defence,  ^  abandML*** 
{Hard,  and  recovery  of  the  thing  insured,  or  else  as  a 
itaotive  average  loss,  though  the  former  seems  unques-      *  1194 
lUy  the  more  correct  and  preferable  mode  of  stating  the 


!.» 


le  following  are  the  cases  that  have  established  this  doc- 

in  English  law  :  — 

tbip,  ^^  warranted  free  from  American  condemyiationj^^  in  Prior  average 

ipting  to  escape  an  American  embargo  then  in  force,  d^iams'Sre- 

ut  of  New  York  in  the  night,  and  sustained  an  average  {^"*^i^'5^. 

>y  strandins:  on  the  rocks  of  Governor's  island,  where  **^^»^  *"»»  *^ 

•  cannot  be  re- 

mB  deserted  by  her  crew,  and  next  day  was  seized  there  covered  cumu- 
B  Americans,  and  condemned  by  them  for  breach  of  the  LiWe  v.  J'an- 
rgo :   the  aissured  claimed  a  total  loss ;  but  the  court  ^\  ^  ^^ 
Iwt  he  could  recover  nothing ;  not  a  total  loss,  for  that 
sUBed  by  American  condemnation,  a  risk  expressly  ex- 

I  potitjoo  the  learned  commeo*  3  Maaon,  161.    These  cases  will  be  found 

la>  the  following  authorities :  —  collected  and  commented  on  in  Phillips 

9.  Cbuich,  2  Gaines's  Rep.  287.  on  Ins.  vol.  ii.  pp.  439  -  449,  chap.  xvii. 

•.  MuiDe  Ins.  Comp.  7  John,  sect  16.    '*  Efiect  of  Abandonment  as  to 

Uoiled.  Ins.  Comp.  v.  Robinson,  the  Conduct  of  Agents." 
i'»  Bep.  280.    t  WiUaid  v.  Dorr, 


FMter  9.  Prov.  Wash.  Ins.  Co.  4  Mason,  300;  Jumel  0.  Mar.  Ins.  Co. 
423^424. 
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Becoveiyof 
more  than  the 
amount  of  the 
in»urmiioe. 


The  expenses 
most  be  tbe 
necessary  and 
direct  coose- 
quenoesofsome 
peril  insured 
•gainst,  and  fall 
within  tbe 
acopeof  tbe 
clause  "  to  sue, 
labor,  travail,*' 
dec. 


1197* 

Expenses  of 
reclaiming  cap- 
tured property. 

AlUer^  incases 
of  embargo. 


General  aver- 
age, if  due  be- 
iore  total  loss, 
is  recoverable 
eamulatively 
thereto. 

Law  in  France 
on  this  point 

Opinioiisof 
French  jurists 
divided. 


and  it  has  also  been  there  laid  down,  in  conformity  withtk 
remarks  of  Mr.  J.  Maiile  in  the  case  last  cited,  that  thai 
expenses,  in  order  to  give  a  claim  against  the  underwriter! 
addition  to  a  total  loss,  must  have  been  necessarily  mad 
in  laboring  for  the  safety  and  recovery  of  the  subject  ■• 
sured  (w),  and,  if  claimed  under  the  clause  in  tbe  policy  |X^ 
mitting  the  assured  so  to  labor,  &c.,  must  be  shown  to  Im 
arisen  from  a  prosecution  of  the-  direct  objects  contempliil 
by  the  clause,  (z)  Thus  an  extra  allowance  of  a  dollar  i^j 
promised  and  paid  by  the  assured  to  the  captain  for 
ing  by  the  property  after  capture,  and  using  his  best  eW 
for  its  recovery,  was  there  held  not  to  be  recoverable  {Mij 
the  underwriter  in  addition  to  a  total  loss.  (^)  On  the 
*hand,  expenses  necessarily  and  bond  Jide  incuned  bf 
captain  in  cases  of  capture^  for  the  delivery  of  the 
property,  as  by  prosecuting  an  appeal,  &c.  may  be 
cumulatively  to  a  total  loss,  (z)  In  a  case  of  embargo^ 
where  the  underwriters  refused  to  accept  abandonment,! 
the  assured,  who  might  have  sold  the  ship,  instead  of 
so,  or  laying  her  up,  chose  to  keep  on  the  crew  under 
it  was  held,  that  he  could  not  throw  this  expense, 
under  the  circumstances  was  unnecessary,  and  uncalled! 
on  the  underwriters  (a) :  where,  however,  any  cont 
in  the  nature  of  general  average  has  become  due  bom 
assured,  previously  to  a  total  loss,  it  has  been  held  that 
may  be  recovered  in  addition  to  a  total  loss,  (b) 

In  France,  on  the  other  hand,  after  some  fluctuation  ifl^ 
authorities,  the  question  has  finally  been  decided  against  i 
right  to  recover,  under  any  circumstances,  for  an  average? 
addition  to  a  total,  loss.  Valin  (c),  indeed,  and  Parde88us(i 
while  they  admit  that  such  claimr  can  only  be  made  by 
of  the   permissive  clause,  "  to  sue,  labor,  travail,"  &c 


(«;)  t  M'Bride  r.  Marine  Ins.  Comp.  7 
John.  Rt'p.  4b3,  cited  2  Phillips,  466. 

(x)  2  Phillips  Ins.  465. 

iy)  t  Wat^n  9.  Marine  Ins.  Comp.  7 
John.  Rep.  57.  This  may  also  be  put  on 
the  ground  that  the  promiw  and  payment 
to  the  captain  were  without  coosidera- 
tion,  he  being  bound,  without  extra  pay, 
to  do  bis  best  for  the  interests  of  all  con- 
cerned. 

(z)    t  Lawrence  v.  Van  Home,    1 


Gaines,  284.      Watson  v.  lbri« 
Comp.  7  John.  57. 

(a)  t  M'Bride  p.  Marine  bk 
John.  Rep.  483. 

(b)  t  Baricer   v.  Fbcsnix  lot- 
8  John.  Rep.  245.    2  Phillips  oo 

(e)  Comm.  tit  vi.  des  Asi8n"*% 
45,  lorn.  u.  p.  338,  ed.  Becane,  18» 

(d)  Cours  de  Droit  Comm.  «••* 
483,  ed.  1841. 
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ided  that,  whenever  the  poh'cy  does  contain  this  clause,  Recovery  of 

•  />  'I      *  J  <   1  11      more  than  tho 

expenses,  il  necessarily  incurred,  must  be  recoverable  amount  of  the 
ihc  underwriter,  in  addition  to  a  total  loss,  as  having  *"*"™°®®- 


incurred  by  his  special  authorization.  Emerigon  (e)  and 

y-Paly  (/),  however,  maintained  that  the  permissive 

I  could  not  have  the  effect  of  fixing  the  underwriters 

10  extensive  a  liability,  nor  of  subjecting  him  to  any 

eyond  the  amount  which  he  had  agreed  to  insure,  and 

ich  alone  he  had  received  premium.     Li  this  state  of  ^ui^"?^ 

thorities,  the  question  came  up  for  decision  before  the  Gourde  Caa- 

.  .  aation,  that  no 

de  Cassation,  on  the  following  state  of  facts  :  a  French  expenses  for 
ant  and  shipowner  insured  ship  and  cargo  from  the  JiSSs^^-Ssra- 
fFrance  and  Bourbon  to  a  port  of  discharge  in  France  :  ^e^^aT 
ip  having  encountered  considerable  sea  damage  at  the  ^»^^  *°  » ^^^ 
r  France,  which  had  been  there  repaired,  on  getting     ^  1199 
le  English  Channel,  in  her  voyage  home,  was  com- 
ic put   into   Dartmouth   for   further  repairs,    which 
abo  done  and  paid  for;  after  which  she  again  pro- 
1  on  her  voyage  and  was  totally  lost  by  stranding  in 
alo  Roads :  the  assured,  who  had  abandoned,  claimed 
X)Yer,  in  addition  to  a  total  loss,  the  expense  thus  in- 
I  for  repairs  :  the  Tribunal  of  Commerce  at  Rochelle 
April,  1819)  and  the  Cour  Royale  of  Poitiers  (8th  Feb. 
successively   allowed   his   claim :   but   the   Cour  de 
lion,  after  a  very  long  and  interesting  argument,  finally 
id  it,  on  the  ground  laid  down  by  Emerigon  and  Bou- 
nty- (g) 


3bct.  IX.  Of  the  Adjustment  of  Salvage  Losses. 

L4.  In  cases  of  abandonment,  the  assured,  as  we  have  Of  theadjuat- 
8  entitled  to  the  whole  amount  of  the  insurance,  and  S^      ^^"^^ 
idcrwriter,  on  payment  of  such  amount,  is  entitled  to  Mode  of  ad- 
proceeds  of  whatever  may  be  saved,  —  in  other  words,  j^^^Sh^ 
salvage,  after  deducting  the  expenses  of  saving  and  without^aban- 

■p.  ZTa.aect.  8,  voL  ii.  pp.  238-  Comp.  cited  at  length  by  Boulay-Paty, 

1827.  Coure  de  Droit  Com.  Mar.  torn.  iv.  pp. 

oan  de  Droit  Comm.  Mar.  torn.  519-532.    The  case  is  very  interesting, 

;2-S70»  519-532.  and  well  desenrct  a  perusal  by  English 

;aae  of  Kennel  v.  Royal  Ass.  lawyers. 
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or  the  adjunt- 
nMOt  of  salvage 
I 


1199* 


AM 


lionoaffoods 
sola  sea-dam- 
aged at  any 
port  except  that 
of  their  destina- 

imUy  adjusted 
as  a  salvage 


Hardy  v.  Innes, 
0  Mooiei  574. 


recovering  it.  We  have  also  seen  that,  even  where  m 
abandonment  has  been  made,  he  is  equally,  on  payment  o(i 
total  loss,  entitled  to  the  net  salvage  that  may  ultia»li| 
come  to'  hand.  In  the  first  case,  the  loss  is  frequently  cafai 
a  salvage  loss  with^  and  in  the  latter,  a  salvage  lots 
abandonment.  The  only  difference  between  the  two 
is,  that,  in  the  former,  the  underwriters  generally  at  oi» 
*pay  the  whole  amount  insured,  and  the  salvage  is  thereii|i4 
transferred  to  them,  and  its  net  proceeds  divided  amoif^ 
them,  in  proportion  to  their  several  interests,  in  the  maia* 
already  stated ;  in  the  latter  case,  the  underwriters  nsialf 
agree,  in  the  first  instance,  to  a  payment  on  account,  of  a  «■ 
which  is  calculated  as  the  probable  difference  between  ih 
amount  insured  and  the  net  value  of  the  salvage: 
this  amount  prove  less  than  the  real  difference,  they  paj 
balance  of  the  loss  after  it  is  finally  settled ;  if  more, 
assured  repays  the  excess.  (A) 

This   mode   of  adjustment   is,  generally  speakingi 
adapted  to  cases  of  total  loss,  either  constructive  or  a1 
there  is,  however,  one  case  of  partial  or  average  loss  to 
in  practice,  it  is  frequently  and  properly  applied— m^ 
is,  where,  by  the  perils  of  the  sea,  the  ship  is  disabled 
prevented  from  proceeding  on  her  voyage  atsomeplaBt 
of  her  port  of  destination^  and  the  cargo,  or  that  part 
which  is  saved,  in  order  to  prevent  further  deteri 
obliged  to  be  sold  at  the  place  of  the  disaster :  in  such 
the  loss  is,  in  practice,  almost  always  adjusted  as  asd 
loss,  /.  6.  each  underwriter  either  at  once  pays  the 
amount  of  his  subscription,  and  takes  his  proportionate 
of  the  net  proceeds  of  the  sale,  after  deducting  all 
expenses  ;  or  he  pays  the  difference  between  such  share 
the  amount  by  him  subscribed,  (i)     In  one  case,  wl 
ship,  with  a  cargo  of  indigo  just  loaded  on  board,  was 
and  sunk  in  her  port  of  loadings  and  the  indigoes,  having 
got  out  of  her,  were  sold  by  auction  there,  at  a  fc* 
71  per  cent,  on  their  cost  price  on  board,  the  court  held 
the  true  principle  of  adjustment  was  to  settle  this  as  a 


(A)  For  example,  see  Ghiminon  v.  Bcv-  (i)  Stevens  on  Atenge^  Ta-fij  * 
eriey,  1  Moore.  56a  8  Taunt.  119.  Km-  ed.  Beneck6,  Pr.  of  Iidatt  4fi-<* 
sell  V,  Duaskey,  0  Moore,  283. 
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with  benefit  of  salvaire,  i.  e.  to  calculate  the  loss  ac-  Ofthetdjdrt^ 

.        i./f  7  1       •        •  r  .t-  ment  of 8dv»ge 

og  to  the  difference  between  the  invoice  price  of  the  ic 


o  at  its  port  of  loading  and  the  sum  it  fetched  as  sold 
e  in  its  damaged  state  ;  and  the  loss  having  been  ad-  *  1200 
i  by  an  arbitrator  on  this  principle,  the  court  refused  to 
■ide  his  award,  although  it  appeared  that  the  indigo, 
the  sale,  had  been  dried  and  sent  on  by  other  ships  to 
kxi  (its  port  of  destination,)  where  it  realized  nearly  as 
as  though  it  had  received  no  injury  whatever,  (j) 


-{  Sect.  X.  Of  the  Preliminary  Proof. 

e  American  marine  policies  generally  contain  a  pro-  or  the  preiimi- 

I,  that  a  loss  shall  be  paid  in  thirty,  sixty,  ninety,  or  p"/  P'^^- 

*  other  number  of  days,  after  proof  of  the  loss.     This 

noa  has  given  rise  to  what  is  termed,  in  our  law,  the 

wbiary  proofs.      The  act  of  abandonment,  under  the 

ad  law  of  insurance,  and  the  furnishing  of  the  prelimi- 

proofii,  under  the  special  stipulation  in  the  policy,  are 

let  acts,  and  must  not  be  confounded.^    The  object  of  object  of  the 

rovision  is  only  to  furnish  reasonable  information  to  the  provision  re- 

sr,  so  that  he  may  be  able  to  form  some  estimate  of  his  inaiy  proof  and 

and  duties,  before  he  is  obliged  to  pay.     It  has  always  JJJJ^dSlg^i' 
fiberally  expounded,  and  is  construed  to  require  only 
«t  evidence  of  the  fact  that  the  party  possesses  at  the 
'    "  The  sufficiency  of  the  preliminary  proof,  is  always 
Btion  of  law,  to  be  determined   by  the  judge  at  the 

'  Still  in  order  to  sustain  an  action  for  a  loss  it  is 
■ffy  that  some  preliminary  proof  should  be  exhibited, 
I  it  has  been  waived.^  It  is  not  necessary  that  this 
■nary  proof  should  be  furnished  at  the  time  of  making 
mdcmment.^ 


{j )  Hardy  v.  Inoes,  6  Moore,  574. 


Ch.  J.  in  Barker  v.  Phcenix  Ins.  Co.  8  John.  317,  318. 
Ch.  J.  in  Barker  v.  Phcenix  Ins.  Co.  8  John.  317,  318 ;  Talcot  v.  Ma- 
Ga  2  JohB.  130 ;  Huff  v.  Marine  Ins.  Co.  4  John.  132 ;  Lawrence  9.  Ocean 
11  John.  2S0;  Rankin  v.  Amer.  Ins.  Co.  1  Hall,  631. 
OiJdejr,  J.  in  Rankin  v.  Amer.  Ins.  Co.  1  Hall,  631,  632. 
Wm  9.  Ifaryland  Ins.  Co.  6  Harr.  &  John.  406. 
aar  p.  Pboenix  Int.  Co.  8  John.  307. 

DL.  n.  40 
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Ofthepreiimi-       Ordinarily  the  proofs  to  be  exhibited  in  case  of  loB 

^^!^^ '■ —    show  the  interest  of  the  assured,  are  the  bills  of  ladingi 

Sr^wwted  to  invoice,  or  such  other  equivalent  proof,  as  the  nature  oi 
***dT  "*^**"^     ^^^^  admits  of,  that  being  the  kind  of  proof  required.^ 

survey  of  the  vessel  or  cargo,  the  protests,  consular  oe 
cates,  letters  of  the  captain  or  other  correspondents,  &e. 
the  ordinary  proofs  to  show  that  a  loss  has  taken  pli 
Preliminary  proof  of  interest  is  sometimes  made  bj 
affidavits  of  the  parties  claiming  for  the  loss.^ 

In  Talcot  v.  Marine  Ins.  Co>  the  policy  contained  a  | 
vision  that  the  loss  was  to  be  paid  in  thirty  days  after  p 
thereof.  The  court  said,  —  ^^  It  is  sufficient  to  exhibit  loi 
insurer,  the  usual  documentary  evidence,  and  so  it  mil 
cided  by  this  court  in  the  case  of  Lenox  v.  The  Uoitdll 
Co.  That  was  the  case  of  an  insurance  upon  goods,  aiU 
policy  contained  such  a  clause  as  the  above,  and  the  aM( 
exhibited  to  the  underwriters  a  customary  protest,  sbowi^ 
loss,  and  a  bill  of  lading  and  invoice,  showing  his  iiMl 
and  this  was  held  to  be  sufficient.  The  question  in  tfail 
did  not  arise,  whether  the  protest,  as  evidence  of  loss, 
have  been  sufficient  without  the  other  documents,  as  e 
of  interest.  Proof  of  loss  of  a  vessel  does  not  imply 
of  the  owner^s  title.  It  would  be  violence  to  push  tb' 
struciion  of  those  words  to  that  extent."  ^ 

Where  the  vessel  had  been  captured,  and  the 
been  made  prisoner,  and  the  assured,  on  being  iofi 
the  loss  by  the  pilot,  who  was  present  at  the  capture, 
nicaled  his  information  to  the  underwriters  ;  Mr.  Chirf 
tice  Parsons  said,  in  giving  the  opinion  of  the  court; 
this  ca^e  it  is  our  opinion  that  the  evidence  of  the  I08B 
ited  was  sufficient.     Nothing  can  be  objected  against 
the  want  of  the  affidavit  of  the  pilot,  which  it  is  not 
send ;  and  which  he  is  not  obliged  by  law  to  make. 


>  AIIeg:re  v.  Maryland  Ins.  Co.  6  Harr.  &  John.  408 ;  Taloot  v.  lliiiM  in 
John.  130,  136. 

*  Sec  Barker  p.  Phoenix  Ins.  Co.  8  John.  307 ;  2  Phil.  las.  511;  Cn%**^ 
Co.  6  Jolin.  226 ;  Tulcot  v.  Marine  Ins.  Co.  2  John.  190;  Vosv.  RobioMi^' 
192  ;  Luvering  v.  Mercantile  Marine  Ins.  Co.  12  Pick.  359,  360. 

»  Craig  p.  United  Ins.  Co.  6  John.  226. 

<  2  John.  130. 

»  See  Lenox  v.  United  Ins.  Co.  3  John.  Cas.  224. 
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Iter  was  a  prisoner,  and  could  make  no  protest,  which  is  Ofthepreiimi- 

usaal  evidence,  when  it  can  be  obtained."  ^  naryprooi. — ^ 

n  a  case,  where  it  was  agreed  by  the  policy,  "  that  if  the 

lely  upon  a  regular  survey,  should  be  thereby  declared 

eawortby,  by  reason  of  her  being  unsound  or  rotten,  or 

upable  of   prosecuting   her   voyage,   on  account  of  her 

Bg  unsound  or  rotten,  then  the  insurers  shall  not  be  bound 

|»7  their  subscription,"  a  loss  occurred,  during  the  voyage,  survey  called 

1  the  vessel  was  surveyed  and  condemned.     The  insurers  fo'  by  iMuren 

,  ,  butnolpro- 

(Bured  the  assured  to  produce  the  survey  which  had  been  duoed. 
de  upon  the  vessel ;  but  the  assured  did  not  produce  it. 
ionip0on,  J.  delivering  the  opinion  of  the  court  said :  — 
food  faith  and  the  true  spirit  and  intention  of  the  clause, 
piring  preliminary  proof  of  loss,  required  the  plaintiff  to 
rioMi  at  least  all  the  documentary  evidence  in  his  posses- 
■i  touching  the  nature  and  extent  of  the  loss.  The  survey 
■I  have  been  a  material  document  to  the  insurers,  in 
■ing  their  judgment,  whethef  the  loss  claimed  was  really 
ri|  because  it  is  the  opinion  of  competent  judges,  formed 
n  the  spot,  as  to  the  state  and  condition  of  the  vessel,  and 
'^^oUent  of  the  requisite  repairs.  No  good  reason  appears 
^thholding  it  in  the  present  instance.  The  very  fact  of 
""^oducing  it  was  calcuiated  to  awaken  suspicion.  We 
I  'Moordingly,  of  opinion,  that  the  plaintiff  was  bound  to 
tmub  it,  or  give  some  account  of  its  non-production,  and 
*  he  ought  accordingly  to  have  been  nonsuited  upon  the 

§be  insurers  may  by  their  language  or  acts  waive  the  pro-  Waiver  of  tbe 

lioo  of,  or  defects  in,  the  preliminary  proof.     Thus  in  a  the  pRsUminary 

^  where,  upon  the  assured  making  claim  for  a  loss,  the  ^ 

lierB  answered  that  they  ^'  would  not  settle  the  claim  in  any 

If     Sutherland,  J.  delivering  the  opinion  of  the  court 

5  —  **  The    defendants  waived   whatever    imperfection 

ft  may  have  been  in  the  preliminary  proofs  of  the  plain- 

^    interest   in  the  subject  insured,  by  not  putting  their 

1^  to  pay  upon  that  ground.     They  declared  that  they 

Hid  not  settle  the  claim  in  any   way ; '    putting  their 


>  Munson  v.  New  Eog.  Mar.  Ins.  Co.  4  Maas.  88, 90. 
•  Haff  9.  Marine  Ins.  Co.  4  John.  133, 135, 136. 


•aa%«aaaMir««a  «  ««»«      ««»a*^  • «  ^ra  •ak^*^      a«»a       •>««#      %«a»*aaaaa  t>k*a>«      •• 


"J 
t.  ^ 


t 


I 


;:  f  £  waiver  of  all  objection  to  the  preliminary  pn 

the  insured.^ 

So  in  another  ease,  in  an  action  upon  a  poli< 

on  a  vessel,  no  evidence  was  offered  of  any  pre 

being  exhibited  to  the  insurers  before  the  actio 

except  an   abandonment,  a  demand  of  payi 

\  agreement  of  the  parties  to  refer  the  case  to 

If  y  appeared,  however,  that  the  insurers  had  alv 

pay,  on  the  ground  of  the  unseaworthiness  of 

not  on  account  of  the  want  of  further  prel 

I  [  Putnam,  J.  said  :  —  "  The  court  very  properl; 

' '-;   j  jury  to  determine  whether  the  defendants  hi 

their  right  to  any  further  proof,  or  whether  i 
dence,  that  they  had  such  proof.  We  all  thini 
was  right,  and  are  satisfied  with  the  result  exj 
opinion  of  the  jury,  for  the  plaintiffi  as  to  tt 
case."^  ^ 


I' 

r 


y.- '  \ 


1  Franciei  r.  Occon  Ins.  Co.  6  Cowen,  404, 415 ;  S.  C.  2  Wend 
the  mme  eflcsiM,  Vm  v.  Robinson,  9  John.  192;  AUegre  v.  Blaryl 
&  John.  404 ;  Johiit»toa  v.  Col.  Ins.  Co.  7  John.  315 ;  lAwreiiofl 
11  John.  241 ;  Heath  v.  Frankh'n  Ins.  Co.  1  Cushiog,  257. 

•  Ins.  Co.  V.  Bathurst,  5  Oil!  &  John.  159. 

s  Martin  r.  Fi^hing  Ins.  Co.  20  Pick.  389,  396.  See  aln^  Hn 
Co.  1  Cushiiig,  257 ;  M*Iatire  v.  Bowne,  1  John.  229. 
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♦CHAP.  X.  ♦1201 

AWUSTMBNT  OF  THE  POLICY  —  ITS  EFFECT  AS  AN 
ADBilSSION   OF  LIABILITY. 

415.  When  the  amount  of  indemnity  which  the  assured  Adjostment  of 
jMided  to  receive,  and  the  proportion  of  such  amount  which  it8%^ct^saii 

tooderwriter  is  liable  to  pay  on  the  sum  by  him  sub-  fiabiihy!* 
)d|  has  been   settled   and   ascertained,  (in   the  mode  what » meanT 
ipdy  indicated  in  treating  of  the  adjustment  of  average  menr<?*iSo^ 
tlilvage  losses,)  an  indorsement  is  made  on  the  policy,  po^y- 
Willy  in  the  following,  or  some  similar  form:  —  ^^  Ad' 

f^the  loss  on  this  policy  at  £ pei'  centy     The  policy 

lindorsed  is  then  taken  round  by  the  broker  to  the  differ- 
Ipoderwriters,  who  respectively  affi^  their  initials  to  the 
iorandum,  and  very  frequently,  at  the  same  time,  strike 
B  through  their  subscription  at  the  foot  of  the  policy,  (a) 
policy  thus  indorsed  is  said  to  be  adjusted:  the  loss, 
Wei^  is  not  then  paid ;  but,  by  the  general  usage  of  the 
fi,  is  understood  to  be  payable  at  a  month  or  six  weeks 
i  that  date  :  at  the  end  of  that  period  the  amount  is  st»'ik>ofirof 
red  to  the  debit  of  the  underwriter  in  the  broker's  books, 
B  is  drawn  through  his  initials  affixed  to  the  memo- 
nm  of  adjustment,  and  the  loss  is  then  said  to  be  struck 
ir  settled  in  account ;  although,  as  betiaeen  the  broker  and 
rwrUer^  it  is  frequently  the  case  that  no  money  even  then 
Bv  between  them,  but  the  amount  is  merely  carried  to 
ftditor  and  debtor  side  of  their  mutual  accounts,  the 
sal  balance  of  which  is  made  up  at  the  end  of  every 
ent  year ;  and  the  excess  of  all  the  ^losses  in  the  account  *  1202 
tDy)  over  the  sums  due  for  premiums  in  the  same 
DBDti  is  either  then  paid  by  the  underwriter  or  suffered  to 

}  fametimet,  instead  of  being  in-  the  policy  against  the  aubecription  of  the 

M  oo  the  policy,  the  memorandum  underwriter.    Adams  v.  Saunden,  4  C. 

It  is  written  at  the  foot  of  &  P.  25. 
40* 
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Adjustment  of 
the  policy  — 
its  effect  as  an 
admission  of 
liability. 

A  loss  struck 
off  an  adjusted 
policy  is  linally 
settled  as  be- 
tween the  bro* 
ker  and  under- 
writer. 

But  not  as  be- 
tween tbe  un- 
derwriter and 
the  assured,  un- 
less the  latter 
be  a  consenting 
party  or  cogni- 
sant of  tbe 
usage  of 
Lloyd^s. 


Erasure  of  the 
underwriter's 
subscription 
from  the  policy, 
is  no  proof  of 
payment,  only 
oC  seitlemeni  OH 
account. 


Effect  of  adjust- 
ment as  an  ad- 
mission of  un- 
derwriter's lia- 
bility :  rule  de- 
rivable from  the 
cases. 
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run  on  as  an  item  to  his  debit  in  tbe  next  year's  a 
the  balance  is  the  other  way,  or  in  favor  of  tbe  ui 
the  same  course  is  observed,  mutatis  mutandis :  i 
the  broker  and  the  underwriter^  directly  the  amo 
loss  is  entered  to  his  debit  in  the  broker's  book 
initials  struck  off  the  memorandum  of  adjustment,  t 
is  finally  settled,  as  far  as  regards  the  particular 
adjusted  (b) :  as  between  the  underwriter  and  tl 
however,  such  adjustment,  even  where  both  then 
of  the  underwriter  to  the  policy,  and  also  his  initi 
to  the  memorandum  of  adjustment,  have  been  str 
no  bar  to  an  action  by  the  assured  on  the  polic 
indeed,  it  can  be  shown  either  that  the  assured 
consented  to  their  being  struck  out,  or  from  U 
residence,  general  habits  of  effecting  insurances  i 
and  other  material  circumstances,  must  be  taken  to 
cognizant  of  a  usage  to  regard  such  settlement  o 
as  payment,  and  therefore  impliedly  to  have  givei 
sent  to  be  bound  by  the  adjustment,  as  concloi 
claims  under  the  policy,  (c)  Even  in  such  cases, 
erasure  from  the  foot  of  the  policy  of  the  defendanf 
Won,  (as  distinct  from  his  initials  affixed  to  the  man 
adjustfnentj)  is  no  proot  o( payment j  but  only  of  sell 
account ;  the  general  practice  being,  as  we  have 
to  strike  out  the  signature  to  the  policy  without  i 
passing  at  the  time,  on  the  faith  of  a  future  settleo 
month's  end.  (d) 

§  416.  It  was  formerly  a  litigated  question,  to  n 
an  adjustment  thus  indorsed  on  the  policy  open 
admission  of  the  underwriter's  liability :  it  may  i 
*ever,  be  taken,  as  the  fair  result  of  the  authoriti 
adjustment  is  nothing  more  than  a  promise  to  pa] 
only  binding  when  founded  on  the  consideration  o 
liability,  and,  that  although  priniA  facie  it  imports 
tion,  yet  an  underwriter  who  has  merely  put  his  in 
but  not  paid  the  loss,  may  avail  himself,  at  the  tri 


{b)  See  ante,  Part  I.  Chap.  V.  Art  1,  v.  Maitland,  1  Gow^  C.  S 

vol.  i.  pp.  109-112.  and  Art  3,  vol.  i.  pp.  Irving,  1  B.  de  Ad.  60S.   R 

126-129.  4  Taunt.  724. 

(c)  See  ante.  Part  I.  Chap.  V.  Art  4,       {d)  Adams  v.  Suadoi, 

pp.  129  - 136 ;  and  see  especially  Benson  M.  &  Malk.  373. 
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noe  tending  to  show  that  he  was  never  liable  under  the  AdjcwtmentcC 
sy,  and  this,  although  he  may  have  been  aware  of  all  the  iuefbctMM 
I  consUtuting  such  defence  at  the  time  of  signing  the  JSfJST'^ 
Btment. 


he  earliest  reported  case  on  the  subject  came  before  Chief  AdjoMment 
fse:  the  indorsement  on  the  policy  was  as  follows: —  to  pay,*  to  be 
^tuled  the  loss  on  this  policy  at  981.  per  cent.,  which  I  agree  ^^^tfTmll  * 
^f  one  month  after  date : "  the  Chief  Justice  was  of  opinion 
an  adjustment  in  this  form  was  to  be  considered  as  a 
of  hand,  and  that  plaintiff  need  not  enter  into  proof  of 
{e)    And  it  was  afterwards  ruled,  by  Lord   Kenyon,  -A^^onainp. 
such  adjustment  may  be  given  in  evidence  without  a 
kp(/);  though  without  a  stamp  it  could  not,  it  seems, 
■ed  on  as  a  promissory  instrument,  (g) 

ord  Kenyon,  in  all  the  cases  of  the  kind  that  came  before  Cfues  before 
It  Nisi  Prius,  uniformly  ruled  that  an  adjustment  was  not  ^^^^^^^ 
ebsife  where  it  could  be  shown  to  have  been  made  under  of  "» adjiwt. 

r    t      t  t       r  /i\i      mi  ment  an  aii 

miseonception  of  the  law,  or  the  fact,  (h)  ^    Thus,  m  one  admiwion. 
fene  cases,  he  refused  to  hold  an  adjustment  conclusive  Gaibnithr*^' 
■«  the  same  witness  who  proved  the  defendant's  signature  caaet  3^^* 
be  adjustment  proved   also   that,  soon   after  signing  it, 
MB  had  arisen  in  the  mind  of  the  underwriters  as  to  the 
BMy  of  the  transaction,  and  that  they  had  called  for  further 
it;  and  the  plaintiff,  who,  at  the  trial,  relied  on  the  ad- 
Bent  alone  for  the  proof  of  his  case,  was  nonsuited,  (t) 
another  case,  his  lordship  ruled  the  same  point,  even      *1204 
igh  it  appeared  that,  before  signing  the  adjustment,  the 
srwriter  had  perused  all  the  documents  and  papers  re- 


9.  Gouldney,  Beawes,  310.  (A)   Rogers  v.  Maylor,  Park  on  Ina. 

■I  loa.  266,  8th  ed.    Marshall  on  267,  8th  ed.    Mai^hall,  644.      De  Gar- 

tt.     See  S.  P.  Hewitt  r.  Flexney,  ron  r.  Galbraith,  Paik  on  Ins.  267,  8th 

M^aOS.  ed. ;  and  also  Peake's  Add.  Casea,  37. 

Wiebe  v.  SimjMion,  Selw.  N.  P.  Christian  r.  Coombe,  2  Esp.  489. 

h  ed.  (t)  De  Garron  r.  Gkilbraith,  Park  on 

Per  Lord  Ellenborough,  1  Camp.  Ins.  267.    Peake's  Add.  Cases,  37. 


Dow  V.  Smith,  1  Caines,  32,  on  an  application  to  set  aside  an  adjustment,  the 
■  Hew  Tork  said,  "  It  appears  that,  previous  to  the  adjustment,  all  the  facts 
omnonicated  to  the  underwriters.  The  adjustment  was  made  by  the  under- 
i  wlUi  their  eyes  open.  An  adjustment  cannot  be  opened,  except  on  the  ground 
>f  fisod,  or  mistaJse,  from  facts  not  known. ^*    See  Faughier  v,  Hallett,  2  John. 
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Adjostment  of 
the  policy — 
in  effect  at  an 
admissioiiof 
liability. 

Christian  «. 

Coombe,2En>. 

489. 

Caaet  before 
Lonl  Ellen- 
borooffh. 
Sheriff  r.  Potts, 
d  Esp.  95. 

Herbert  e. 
Champioa,  1 
Camp.  133. 
Until  an  un- 
derwriter  has 
actually  paid  a 
Joaa,  he  may, 
not  withstand- 
ing the  adjust- 
ment of  the 
policy,  avail 
nimeeu  of  any 
defence  infaet^ 
ortniaip. 


Shepherd  v. 
Chewter, 
1  Camp.  274. 

An  adjustment 
ia  not  binding 
on  the  under- 
writer, although 
at  the  time  of 
ngninff  it  he 
had  full  means 
of  knowing  all 
the  facts,  unlest 
th»jfw§naU 
Mmmtdtokim 
MtkeprMllf 
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lating  to  the  loss  which  were,  €U  that  time^  in  the  posBesnoi 
of  the  assured,  but  had  not  seen  another  material  pieeeif 
evidence  which  came  to  hand  after  the  adjudmoA  toflk 
place,  (j) 

Lord  Ellenborough  carried  out  to  the  full,  if,  indeed, kft 
did  not  extend,  the  same  doctrine.     Thus,  in  the  first  caH4 
the  kind  which  came  before  him,  he  allowed  the  defeadwHf 
notwithstanding  the  adjustment,  to  go  into  proof  of  a  (Mif 
tion  in  the  course  of  the  voyage,  which  being  established, 
nonsuited  the  plaintiff  (A;) :  in  the  next  case  of  the  same 
his  lordship  allowed  proof  to  be  gone  into  of  a  material 
cealment  at  the  time  of  effecting  the  policy,  although  it 
peared  that,  just  before  putting  his  initials  to  the  adj 
the  defendant  had  read  letters  from  the  captain  giviogi 
account  of  all  the  circumstances  of  the  loss  (Q :  in 
the  jury  on  this  occasion,  the  Chief  Justice  drew  a  bcoad 
tinction  between  cases  where,  upon  a  dispute,  (Ae  IMM 
paidy  and  those  in  which  there  is  only  a  promise  to  fofi  ^ 
the  money  has  been  paid  it  cannot  be  recovered  back 
proof  of  fraud ;  but  a  promise  to  pay  will  not  in  gturi 
binding  unless  founded  on  a  previous  liabUUy.    Whil» 
adjustment  ?     An  admission^  on  the  supposition  of  (hi 
certain  facts  stated^  thai  the  assured  are  entitled  to  recoils 
policy.     An  underwriter  must  make  a  strong  caseafitf 
mitting  his  liability ;  but,  until  he  has  paid  the  moDey,iti 
liberty  to  avail  himself  of  any  defence  which  the  fads  of  fc 
of  the  case  willfurnish.^^  (m) 

In   the   next   case.   Lord   Ellenborough   establidied 
position,  that  an  adjustment   is  not  binding  on  the 
writer,  although,  at  the  time  of  signing  it,  he  had  fuU 
of  rendering   himself  acquainted   with   the   history  d 
voyage,  and  the  manner  of  the  loss,  if  his  attention  w* 
*then  peculiarly  drawn  to  circumstances  he  afterwards 
by  which  the  underwriters  are  discharged.     The  facts  of 
case  were  shortly  as  follows  :  —  Before  signing  the  adj 
ment,  the  defendant  had  read  a  statement  which  was 
up  at  Lloyd's,  to  the  effect  that  the  ship  had  chased 
thing  she  saw,  and  been  subsequently  captured,  owing  to 


(j)  Christian  r.  Coombe,  2  Esp.  489. 
(i)  Sherifl'  r.  Potts,  5  Esp.  95. 


(/)  Herbert  v.  duunpioo,  1 
(m)  1  Camp.  136. 
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vdice  of  the  captain :  in  reference  to  this  statement,  the  Adjuutocniof 

odant  remarked,  on  signing  the  adjustment,  that,  as  the  effect  at  an 

•in  was  killed,  it  was  not  likely  the  ship  was  lost  by  his  uabOhy?^ 


Ufdioe.  Lord  EUenborough,  notwithstanding  the  adjust- 
t,  allowed  the  defendant,  at  the  trial,  to  go  into  evidence 
kration  by  cruising,  which,  being  proved,  he  had  « 
iet  (n) :  his  lordship,  on  this  occasion,  told  the  jury  that 
idjustment  could  not  be  binding  on  the  defendant  unless 
xfcofe  circumstances  of  the  case  ''  were  all  blazoned  to  Mm 
ms  really  wercj^  and  he  desired  them  to  consider  whether 
It,  at  the  time  of  the  adjustment,  his  attention  was  drawn 
bj  the  remark  made  by  him  at  the  time  it  seemed  to 

been)  only  to  the  manner  in  which  the  ship  was  captured^ 
ifw  not  roused  to  the  previous  deviation^  with  which  he 
■rards  became  acquainted,  (o) 
■d  Campbell,  in  a  very  able  note  to  this  case,  intimates  fi^mA^  the  only 

even  bad  the  previous  deviation   been   brought  fully  f,2mmt^to 
B  the  defendant's  notice,  or,  in  the  emphatic  language  of  !5'5i5f  fi!S!^ 

EUenborough,  ''  blazoned  to  him  as  it  really  was,"  the  the aasoredto 
tnent  would  still  not  have  precluded  him  from  availing 
df  of  the  deviation  as  a  defence  to  the  action :  the 
id  of  his  opinion  being  the  principle  laid  down  by  Lord 
iborough  in  Herbert  r.  Champion,  that  the  underwriter, 
ff  time  before  paying  the  loss^  may  take  advantage  of 
Kver  grounds  of  defence  his  case  offers,  although  he  was 
riiy  aware  of  them  when  he  signed  the  adjustment :  reason- 
•bo  from  general  principles  of  law,  he  remarks  that 
Migh  an  adjustment  may,  prima  facie,  import  considera- 
;  yet  it  is  not  easy  to  imagine  how  the  defendant  should, 
Hy  case,  be  debarred  from  showing  that,  in  fact,  it  was  *  1206 
riy  without  consideration,  or  how  greater  efficacy  can  be 
%1oU  than  merely  to  transfer  the  burthen  of  proof  from 
mured  to  the  underwriter,  (^p) 

117.  The  case  is  otherwise  where,  besides  signing  the  Itifdifieraoi 
iCm^it,  the  defendant  has  actually  paid  the  loss :  in  such  I^ytuaUy^ 

Sheplieid  v.  Chewier,  1  Camp,    been  admitted  to  be  the  law  in  the  two 

aubflequent   caaes  of  Steel  r.  Lacyj  3 
Ud.  27S.  Taant.  285.    Reyner  v.  Hall,  4  Taunt 

ICaapu  275,  note.   SeealaoSelw.    72S. 
M^  9th  ed.    Such  aeema  to  have 
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Aajn«tfnent  of  case9.  if  the  payment  have  been  made  with  full  kno 

l*£Jr«'iin"*  or  means  of  knowledge,  of  all  the  eirciimstances,  th 

uitSlty'**^  ignorance  of  the  law,  the  convenience  of  mankind 

Mhi :  to  *iKh  ^^^^  ^'^®  party  who  has  so  paid  it  should  be  preclud 

caw.  itiMHi  afterwards  conlestinc:  his  liabilitv.     Thus,  where  ai 

wi:u  luU  know-  ^  •  ' 

letipr  ur  nitraiu  writer,  who  had  paid  a  total  loss,  claimed  to  recove 
tAe  facts.  :i\'AU'  ou  the  grouud  that  a  material  letter  had  not  beenc 
ewd  SmS.^"      to  him  lH[fore  effecting  the  policy ^  but  it  appeared  at 


*^J*r-  that,  before  signing  the  adjustment  and  paying  the  Jm 

aLMt,469.        papers  had  been  laid  before  him,  and,  amongst  the 

letter  in  question  :  the  court  held,  that  the  money  p 
not  be  recovered  back,  because  it  had  been  paid 
know*!edge,  or  means  of  knowledge,  of  all  the 
aJuMl^'^d  **«nces.  (7)  ^  So,  where  a  policy  had  been  adjust 
ivtura^i  pn^-  return  of  premium,  and  the  sum  due  in  respect  of  su 
canauc  had  been  actually  paid,  under  full  knowledge  of  a 
cumstances,  it  was  held  that  the  assured  could  not  ag 
M«!^  c&fH('ie  ^^  ^'^^  underwriter  on  the  policy  (r)  :  but  where  su 
Hoh'*  N.  P.  67.  has  been  paid  under  a  mistake  of  fact  the  case  is^ 
^i[!!!I^'V^  *'^^'*'  where  a  policy  on  a  ship  "  warranted  free  0 
^n^'m^^t^'  in  port,''  was  adjusted  for  a  return  of  premium,  ant 
Rvvn-vivd  hij^'k.  mium  was  actually  paid  back  on  receipt  of  a  lell 
4  tkuAL  7Vi5.      the  rapture  to  have  taken  place  m  the  port  of  disci 

it  afterwards  turned  out  that  this  was  a  mistake,  an 
capture  had  not  taken  place  in  the  port  of  dischai 
1207*  •ihe  meaning  of  the  >varranty  :  the  court  held  that  tl 
was  not  precluded  by  the  adjustment  or  repajrnu 
premium  from  recovering  on  the  policy,  though  tl 
writer's  initials  had  been  struck  off  from  the  ind 
and  his  subscription  from  the  face  of  the  policj 
must  l^  regarded  as  the  case  of  an  instrument  dea 
mistake.  (««) 

SJlw  w^h,S^        -^=^  ^^  •^  *^»^'^  elsewhere  seen,  if  a  total  loss  has  beei 
•SluIihJr'*"^  and  actually  paid,  the  subsequent  recovery  of  the 

iM^wiH  not  ^v'  R  :i?:o  r,  Lmufer,  2  Fast,  469.  initiuls  were  struck  off  ih< 

€■«•»  Ike  «B-  (-^  May  r.  Christie,  Holt**  N.  P.  ©7.  and  the  subscription  left  oi 

\j^    Ktvner  r.  Hall,  4  Taunt.  725;  d  the  policy.    See  S.  C. 
/tMrtioru  this*  wouki  be  to  where  only  the 


»  Si^e  Ellin?  r.  &vii,  2  John.  137 ;  Dow  ».  Smith,  1  Cainet,  32;  Ch 
^5^h  AuuT.  cd.  >  643,  544,  note. 
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ndaraaged,  and  only  charged  with  a  trifling  sum  as  Adjustment  of 
enses  of  its  recovery,  will  not  entitle  the  underwriter  eflectasan 
fet  back  the  money  he  has  so  paid  ;  for  the  loss  was  ilabii^'' 
the  time  of  the  adjustment,  and  the  money  was  paid  dcrwriter  to  re- 
to  misapprehension  of  the  state  of  the  facts  as  they  then  Da^costaV.^' 
(/):  in  such  case,  however,  the   underwriter,   even  jSe'^^""' 
t  abandonment,  will  be  entitled  to  the  salvage,  after  But  in  such 
ing  the  expenses  of  its  recovery  (w) ;  unless,  indeed,  emTiied  lo'the^ 
8  waived  his  richt  thereto,  as  by  declinine:  an  offer  to  ^a'\a8*?»  unless 

D  »  J  o  he  have  waived 

10  and  inducing  the  assured  to  take  less  than  a  total  his  right  to  u. 
a  condition  of  his  (the  underwriter)  renouncing  all 
of  future  salvage,  {v) 

e  underwriter  have  adjusted  and  paid  a  certain  per-  Sums  naid  as 
i  on  his  subscription,  as  for  a  total  loss,  with  benefit  of  cannot  be  re-  ' 
I  at  a  time  when  the  circumstances  of  the  case  were  becalweso**  ' 
to  amount  to  a  constructive  total  loss,  as  in  case  of  jJioMrty iSuiti- 
and  confiscation  of  goods,  he  will  not  be  allowed  to  maieiy  restored 

g.  .  ,  as  to  exceed. 

back  any  part  of  the  money  so  paid,  because,  ulti-  together  with 
part  of  the  proceeds  of  the  property  are  restored  to  paid,  the  whole 
ired,  under  such  circumstances  of  increased  value,  that  insurance!  ^* 
bunt  so  received,  added  to  the  money  paid  by  the  Tunno  v. 

...  ,  1111      EdwardiJ, 

Titer  on  the  adjustment,  together  exceeds  the  whole  12  East, 488. 

:  of  the  insurance,  {to) 

lerally  speaking,  the  assured  need  not  sue  specially  on       *  1208 

natment  (x),^  although  there  seems  no  doubt  that,  if 

y  stamped,  he  might  do  so.  {y) 

owever,  the  adjustment  be  conditional  in  its  terms,  The  adjustment 

«    •      -rr  1     .  -.Ill  1         n<^«<J  noli  *ren- 

I  pJaintin  seek  to  recover  upon  it,  it  should  seem  that  eraiiy,  be  de- 
ll'declare  upon  it  specially:  thus,  where  an  indorse-  ciaii^ti»>oughiif 
ras  niade  on  the  policy  to  the  following  effect :  —  pta*mp25  it  mav 
•ted  33  per  cent.,  on  account,  on  my  subscription  to  hceo.sembU. 

^au  V.  Firth,  4  Burr.  1966.  (tr)  Tunno  r.  Edwards,  12  East,  488. 

L  Goldsmid  v.  Gillies,  4  Taunt.  803. 

■wpot  V.  Da  Costa,  1  Eden        {x)  Per  Lord  Kenyan  in  Rogers  «. 
okt  V.  BTDonnell,  1  Young  &    Maylor,  Purk  on  Ina.  2G7. 

(y)  Per  Lord  Elleu  borough  in  Herbert 
r.  Champion,  1  Caiup.  136. 


B  ft  statement  of  a  loss  is  made  up  by  a  despacheur,  and  presented  to  the 
BS)  And  they  refuse  to  settle  in  conformity  to  it,  the  assured  ix  not  thereby 
fioni  daimin^  a  greater  amount  than  is  allowed  to  him  in  such  Ktutemenu 
t.  Co.  V.  Qriswold,  14  Wendell,  399. 


Adjunmcnt  of 
elleut  asan 


bail  witlwul 
abovrin^  llw 
cundiliua  ctini 
plinl  with ; 


dwniiu: 


3  &  4  W.  .1. 

0.  4a.M.  LN, 


ADJDSniENT  0) 

thin  policy,  until  the  account  of 
be  maJe  up,  Avhen  a  final  log 
amount  as  by  the  other  undei 
33  per  cent.,  B.  (the  underwritt 
'  H.  (the  assured)  to  pay  the  difl 
this  was  clearly  a  conditional  ai 
the  plainlitF  could  not  recover,  ^ 
that  they  had  made  up  and 
proceeds,  (s)  In  the  same  cat 
indeed,  appears  loo  clear  to  adi 
the  adjustment  of  the  policy  1 
cent.)  by  the  other  underwriten 
ant.  (n) 

Although  an  adjustment  may 
solute,  parol  evidence  is  admiss 
a^rcpmrtif,  it  was  to  be  regardei 
Thus,  where  the  policy  bad 
randum  —  "Selllcd  a  particul 
of  54/.  lOs.  11(^.  per  cent.,"  ll: 
adraiasible,  to  show  that,  by  a  | 
■verbally  agreed,  between  plaint 
other  underwrilerB  paid  a  less 
repaid.  (A) 

At  common  law,  an  adjuatmt 
(as  "adjusted  a  loss  of  —L  per 
•in  a  month  ")  did  not  entitle  thi 
expiration  of  that  time,  (c)  N 
that  interest  would  be  recovera 
such  an  adjustment,  nnder  the 
upon  n  debt  or  siim  certain,  pa] 
instriimcnt  at  a  certain  time  ;  oi 
would  come  within  the  twenlj 
jury  to  give  damages,  in  the  iiatu. 
policies  of  assurance  made  after 

(e)    Oammon  r.  Beverley,    1   Moore, 
073.     !tTuunl.litl.  Ii 

{a)  Ibid- 
(b)  itiuBcll  V.  Duaakey,  G  Moore,  333. 
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♦CHAP.  XL  #1210 

OP  RETURN   OF  PREMIUM. 

118.  Whenever  one  man  receives  a  sum  of  money  from  of  retam  of 
ber  upon  a  consideration  which  from  any  cause,  except  ^'^°"""' 
irtud  of  the  parly  paying  it,  happens  wholly  to  fail,  or  is,  whii^aT^ 
Bt,  never  performed,  he  is  under  a  clear  obligation,  from  o/ijl^^^ 
tries  of  natural  equity,  to  refund  it.  founded. 

^w,  the  premium  is  a  sum  of  money  paid  by  the  assured 
B  underwriter  in  consideration  of  his  taking  upon  himself 
t;  the  risk,  namely,  of  having  to  indemnify  the  assured 
any  loss  that  may  be  sustained  in  the  course  of  a  sea- 


Eift,  therefore,  assumed  by  the  underwriter  on  the  one 

«iid  the  premium  paid  by  the  assured  as  the  price  of 

rifek  on  the  other,  are,  in  the  language  of  Mr.  Marshall, 

Eidadves,  whose  mutual  operation  constitutes  the  essence 

le  ecmtract  of  insurance."  (a) 

hlKei  as  Lord  Mansfield  expresses  it,  ''  There  arc  two  where  the  risk 

M  rules  established  applicable  to  this  question :  the  first  begw^thTpre- 

hd  where  the  risk  has  not  been  begun^  whether  this  be  J^JJJJ^*'  ^ 

^  to  the  fault,  pleasure,  or  will,  of  the  assured,  or  any 

leawe,  the  premium  shall  be  returned ;  because  a  policy 

Inraiice  is  a  contract  of  indenmity :  ihe  underwriter 

fm  a  premium  for  running  ihe  risk  of  indemnifying  ihe 

iti;  (mdj  to  whatever  cause  it  may  be  owingj  if  he  do  not 

M  npt  the  risk,  the  consideration  for  which  the  premium 

fui  itUo  his  hands  fails,  and  therefore  he  ought  to  return 

*)» 

KmhAll  on  Ins.  648.  {b)   Per  Lord  Mansfield  in  Tyrie  v. 

Fletcher,  Cowp.  666. 


»  Gmret  v.  Mar.  Ins.  Co.  2  Gaines,  339 ;  Forbes  v.  Church,  3  John.  159 ; 
«.  Ocean  Ins.  Co.  11  John.  262 ;  Marine  Ins.  Co.  of  Alex,  v.  Tucker,  3 


roL.  n.  41 
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BETUEN  OV  PBimUM 


Of  return  of 
premium. 

1211* 

Bat  where  an 
entire  risk  has 
ooceoom- 
menoed,  no  pro> 
portionable  re- 
turn it  to  be 
made. 


Another  rule  is,  that  if  an  entire  risk  has  once  conmamdi 
there  shall  be  no  apportionment  or  return  of  premiam  aflv» 
^wards ;  for  though  the  premium  is  estimated  and  the  ni 
depends  on  the  nature  and  length  of  the  voyage,  yet,if  iti 
commenced,  though  it  be  only  for  twenty-four  hours,  or  hi 
the  risk  is  run  ;  the  contract  is  for  the  entire  risk,  aodDO|iit| 
of  the  consideration  shall  be  returned.  (6)  ^ 

Upon  these  two  principles  the  solution  of  every  qiMM. 
relating  to  Return  of  Premium  ultimately  depends.  Is  lb; 
application,  however,  of  these  principles  much  nicety  of  i^j 
crimination  has  been  shown  by  the  English  courts, 
in  determining  whether,  in  the  particular  case,  there  h»M] 
an  inception  of  an  entire  risk  under  the  policy,  or 
the  risk  insured,  and,  consequently,  the  premium,  is  aff^j 
tionable. 

With  a  view  to  greater  clearness,  we  will  coosida 
subject  under  the  following  heads :  — 


Sect.    I.  Return  of  premium  where  the  risk  has  never' 

menced. 
Sect.  II.  Return  of  premium  where  the  contract  is  at 

by  illegality  or  fraud. 
Sect.  III.  Return  of  premium  for  want  of  interest,  vi 

cases  of  short  interest  and  over-insurance. 
Sect.  IV.  Return  of  premium  under  express  stipulatioDSi 
Sect.    V.  Deduction  of  one  half  per  cent. 
Sect.  VI.  Practice  as  to  paying  premium  into  court. 


Return  of  pre- 
mium—woere 
risk  haa  never 
commenced. 

Where,  from 
any  cauae,  ex- 
cept the  actual 
fimudofthe  aa- 
•ored,  the  risk 
haa  never  com- 
menced, the 
pramidmahaU 
be  returned. 


Sect.  I.  Return  of  Premium  where  Risk  has  never 

f»419.  It  follows  directly  from  the  principles  already 
down,  that  where  the  risk  has  never  had  an  inception, 
whatever  cause  this  may  arise,  except  from  the  actual 

(6)  Per  Lord  Mansfield,  Cowp.  666. 


*  See  Hendricks  v.  Commercial  Ins.  Co.  8  John.  1;  Mar.  Ins.  Co.w^'y 
Tucker,  3  Cranch,  357;  Sleinback  ».  Col  Ins.  Co.  2  Caines,  1»;  Tiyter" 
3  Mass.  343 ;  Col.  lus.  Co.  v.  Lynch,  11  John.  233 ;  Merchants  Ins.  Co.  r. ' 
Pick.  57. 
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lere 


he  asBured,  the  premium  shall  be  returnec^^  the  rule  being  Return  ofm 

t,  where  no  risk  is  run,  the  premium,  which  is  the  price  of  mk  has  never 

risk,  shall  not  be  retained  ;  ahhough  Ihe  non-inception  of  raubte  remmT 

risk  may  be  owing  to  the  neglect  or  fault  of  the  assured,       #1212 

mle  is  still  the  same ;  nothing  but  his  actual  fraud  can 

wntitle  him  to  a  return  of  premium,  where  no  risk  has,  in 

,  been  run.     The  general  law  maritime  agrees  with  our 

ion  this  point,  and  is  based  on  the  same  principles,  (c) 

II  the  following  cases,  the  inquiry  has  been  whether  the  Apporu'onaUe 

csy  did  or  did  not  comprise  several  distinct  risks,  and  the  mium. 

9Ct  has  been  to  apportion  the  return  of  premium,  with 

reoce  to  such  of  those  risks  as  may  not  have  been  com- 

iGed.> 

"be  first  reported  case  of  the  kind  was  that  of  Stevenson  v.  A  ship,  insured 

I0i  before  Lord  Mansfield,  in  which  it  appeared  that  a  Halifax,  with 

'  was  insured,  "  lost  or  not  lost,  at  and  from  London  to  ^I'^jlS^JSi,. 

ifisuL,  warranted  to  depart  with  convoy  from  Portsmouth  for  m^ouih^on^^*^ 

voyaffeJ*     Before  the  ship  reached  Portsmouth,  the  con-  "ving  at  Ports- 

T^T  .•  t    v^'  1-  .  1        •         .     .1-     mouQifindathe 

was  gone.     Notice  of  this  was  immediately  given  to  the  convoy  gone, 
lerwriters,  who  were  requested  either  to  make  the  long  ^itelS^voy- 
■ance,  or  to  return  part  of  the  premium.     On  their  re-  JpTOrSoned™ 
■I  the  action  was  brought  to  recover  back  a  proportionable  Stevenson  v. 
^  of  the  premium  for  the  voyage  from  Portsmouth  to  Hali-  3  Burr.  1237. 
•   The  jury  at  the  trial  having  found  that  it  was  usual 

He  underwriters  in  such  cases  to  return  part  of  ihe  premium, 
Ugh  the  quantum  was  uncertain,  the  court  held  that  the 


'  See  Emerigon,  chap.  xvL  sect.  1,  liv.  3,  tit.  vi.  des  Assurances,  art.  37. 

ii  p.  186,  ed.  1827,  where,  as  usual.  Code  de  Commerce,  art.  349.    See  also 

m  Umming  that  could  be  collected  on  Boulay-Paty,  Cours  de  Droit  Comm.  torn. 

meet  is  methodically  arranged :  for  iv.  p.  6,  ed.  1834. 
Ptmih  law,  see  Ord.  de  la  Marine, 


tk%  well  established  rule  of  the  law  of  insurance,  that  if  the  vessel  is  unsea- 
ty  at  the  time  the  risk  would  commence,  the  policy  does  not  attach,  and  no  pre> 

is  doe;  and  if  a  premium  note  has  been  ^'ven,  the  con!>ideration  fails,  and  it 
■H  be  recovered.    Commonwealth  Ins.  Co.  r.  Whitney,  1  Metcalf,  21,  23 ;  Rus- 

De  Grand,  IS  Mass.  25;  Taylor  r.  Lowell,  3  Mass.  331 ;  Merchants  Insw  Co. 
lip,  11  Pick.  X ;  Porter  r.  Bussey,  1  Mass.  435;  Penniman  v.  Tucker,  11  Mass. 
^mret  v.  Marine  Ins.  Co.  2  Caines,  339. 

a  policy  divides  a  voyage  into  distinct  risks,  afilxing  a  separate  premium 
and  aAer  the  first  risk  the  vessel  is  destroyed  by  fraud  of  the  assured, 
<iby  the  other  risks  are  not  incurred,  the  assured  may  recover  the  premium  paid 
&li  otlier  riska.    Waters  v.  AUen,  5  Hill,  421. 


[ 
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Return  of  pre-    assiirod  was  entitled  to  a  ratable  return  of  premium  for 

rlskhuneUr    voyage  from  Portsmouth  to  Halifax,  (d) 

^^SSSmi^m.        Lord  Mansfield,  on  referring  to  this  case  on  two  nt 

iZidMi^       quent  occasions,  said  the  decision  depended  on  this,"/ 

SoQrfihMcoe  ^*^^  ^^  ^  contingency  specified   in  the  policy,  upoo  i 

not  happening  of  which  the  insurance  would  cease,"  (e) 

''  the  intention  of  the  parties,"  he  said,  '^  the  nature  oft 

contract,  the  consequences  of  it,  spoke  manifestly  tm  i 

surances,  and  a  division  between  them.     The  first  otged 

the  insurance  was  from  London  to  Halifax  ;  but  if  the  i 

1213  ♦      #dicl  not  depart  from  Portsmouth  with  the  convoy  spedfa 

then  there  >vbs  to  be  no  contract  from  Portsmouth  to  Hatti 

The  parties  then  have  said,  '^  We  make  a  contract  frmlM 

don  to  Halifax  ;  but  on  a  certain  contingency  it  shall  oiif' 

a  contract  from  London  to  Portsmouth : "  that  ccfi^SMpi^ 

:*  hap})eningj  reduces  ity  in  fact^  to  a  contract  from  loiiii 


Portsmouth  only.  The  whole  argument  turned  on  tU  A 
tinction  ;  and  all  the  judges,  in  delivering  their  opiniooiill 
the  stress  upon  the  contract  comprising  two  distinct  eoidiSi^ 
and  considering  the  voyage  as  being,  in  fact,  two  vo!/ag9*\j^ 
His  Lordship  also  said  that,  although  the  evidence  of  v^ 
was  rejected  as  to  the  amount  of  the  return,  (being  udoM 
as  to  that  point,)  yet  it  weighed  with  the  court,  "  as  AM 
the  general  sense  of  merchants  as  to  the  propriety  of  aR^ 
being  made."  (g) 

tf^efl^cTuT      ^"  ^^®  "^^^  ^^^  ^^  ^^^  same  kind  a  ship  was  insored 
proved,  no  pro.  and  from  Jamaica  to  Liverpool,  warranted  to  sail  on  of  i^ 
turn  of  pro-       the  first  of  August,^  Sfc, :  the  ship  did  not  sail  till  the! 
mmmcanbe     ^£  September  ;  and,  by  this  breach  of  warranty,  thaea^" 
^JlJSJJIJ^-  was  an  inception  of  the  risk  by  the  ship*s  sailing)'' 

1 1  3Doagi/402.     Jamaica:  the  assured,  however,  contended  that  the  risk  • 

divisible,  and  had  attached  upon  the  ship  while  she  hf 
f  port  at  Jamaica  before  the  first  of  August :  he,  howevffifi 

no  proof  of  a  usage  of  trade  to  consider  such  risks  divim 
or  to  m>ake  a  ratable  return  of  premium  for  the  rii^^ 
island :  under  these  circumstances,  the  court  held  there  ofll 
be  no  apportionment ;  and  Mr.  J.  Buller  said,  "Inallii* 
ances  from  Jamaica,  the  policy  runs  "  at  and  from;    ■ 

id)  Stevenson  v.  Snow,  3  Burr.  1237.        (/)  Cowp.  660. 
1  W.  H.  318.  (^)  Ibid. 

(•)  Dougl.  789. 
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jgh  in  many  instances  the  voyage  has  not  been  com-  Reiumofpre- 
iced,  yet  there  never  was  an  idea  of  any  part  of  the  pre-  risk  has  Dever 
tm  being  returned,  and  no  mage  to  do  so  has  been  found  bi/  SJSSfe  rrtum" 

Wy."  (A) 

D  a  subsequent  case,  Mr.  J.  Buller  rests  this  decision 
ij  on  the  ground  that  no  usage  was  found  (i) ;  and  it  is 
iiD  that  on  no  other  basis  can  it  be  reconciled  with  the  two      *  1214 
swing  cases. 

L  ship  was  insured  ''at  and  from  any  port  or  ports  in  But  where,  in  a 
nica  to  London,  following  and  commencing  from  her  Evo^a^ntui- 
arrival  there  ;  warranted  to  sail  with  cativoy  for  the  voy-  §^^l*iStJ'a 
from  the  place  of  rendezvous:"  the  ship  did  not  sail  wanramytosafl 

f,  .  -  ,  with  convoy, 

I  convoy  from  the  rendezvous  ;  so  that  the  warranty  was  &c.--then,ifa 

:cn,  and  the  underwriters  were  off  the  risk,  at  all  events  to^osfder  t? 

I  the  time  of  sailing  ;   but  some  evidence  being  given  of  ™^re  wSfbe'a 

wigt  in  such  cases  to  apportion  the  premium,  the  jury  proponionable 

ight  that  one  half  per  cent,  for  the  risk  in  port  at  Jamaica  mium. 

dd  be  retained,  and  the  residue  for  the  risk/rom  Jamaica  Macheii,  Paric 

lOndoQ  be  returned :  Lord  Mansfield  was  of  the  same  Mawh.  cm^ina. 

lion,  remarking,  "  That  wherever  there  is  a  contingency  ^^' 

le  voyage,  the  risk  m^y  be  divided,  and  that  the  reason 

fi  in  such  cases,  there  are  not  two  policies,  is  that  the  risk 

'  IB  capable  of  ex^ct  computation."  (j) 

Pbc  next  case  was  as  follows  :  £[oods  were  insured  "  at "  l^gv,  AUen, 

I  .  °  4  Dougl.  276, 

I  from  Jamaica  to  London,  warranted  to  depart  with  convoy  s.  P. 
Ae  voyage,  and  to  sail  on  or  before  the  first  of  August,  &c. 
I  ship  sailed  before  the  first,  but  without  convoy ;  the  as- 
id  brought  his  action  for  a  proportionable  return  of  pre- 
ki  in  respect  of  the  voyage  from  Jamaica  to  London : 
|ary  found  for  the  plaintiii^  and  oiso  found  specially  *'  that 
li  the  constant  and  invariable  usage  in  insurances  at  and 
I  Jamaica  to  London,  warranted  to  depart  with  convoy, 
^  sail  OQ  or  before  a  certain  day,  to  return  the  premium, 
leting  one  half  per  cent,  if  the  ship  sailed  without  Con- 
or after  the  day  prescribed." 

be  court  determined  that  the  assured  was  entitled  to 
nx  according  to  the  usage  proved ;  and,  with  reference 

Heyer  v.  Gfegson,  3  Dougl.  402.  Marshall  on  Ins.  669.     "  In  Mtytr  v. 

«  Ina.  706,  Sth  ed.    Marshall  on  Gregton  no  usage  waafound,^^ 

Q.  (j)  Gale  v.  Mochell,  Marshall  on  Ins. 

B  Long  V.  AQen,  4  Doagl.  278.  667.    Park  on  Ins.  797, 8th  ed. 

41* 
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I 


Eetura  of  pre- 
mium —  where 
risk  has  never 
commeDced  — 
ratable  retam. 
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Where,  how- 
ever, the  risk  is 
entire  under  the 
policy,  and  has 
once  com- 
menced, no  re* 
turn  of  pre- 
mium can  take 
place,  no  matter 
now  short  a 
time  the  risk 
may  have 
lasted. 


As  in  policies 
**  at  and  from," 
though  ship  lost 
before  loading. 
Moses  V.  Pratt, 
3  Camp.  296. 

Or  though  ship 
maysotf  unsea- 
worthy  for  the 
voyage. 
Annan  v. 
Woodman, 
3  Taunt.  299. 


No  letura  of 
premium  in 
cases  of  dMv- 
twn. 


to  distinct  risks  insured  by  one  pK>Iicyi  Lord  Mansfield 
''  My  opinion  has  been  to  divide  the  risks.  I  am  awan 
there  arc  great  difficulties  in  the  way  of  apportionment! 
therefore  the  court  has  always  leaned  against  tbem. 
♦  where  an  express  usage  is  found  by  the  jury ^  the  d^ 
cured.''  (k) 

§  420.  Where,  however,  upon  the  true  constructioo  a 
policy,  the  risk  must  be  considered  as  entire  and  tndlU 
then,  if  it  has  once  commenced,  there  can  be  no  lelii 
premium. 

The  shortness  of  the  duration  of  the  risk  has  no  bearioj 
the  question  of  return  of  premium :   the  moment  the 
commences  the  whole  premium  Becomes  the  absdote] 
perty  of  the  underwriter. 

It  is,  in  fact,  quite  impossible  to  apportion  the  premium 
reference  to  the  duration  of  the  risk,  which  may  be  gRiiB 
the  first  hour,  than  in  the  whole  of  the  rest  of  the  vojapl 
in  all  cases,  therefore,  where  the  risk  under  the  policy  ii 
tire,  if  the  ship  once  get  under  weigh  and  sail  on  tbevof 
insured,  the  premium  is  acquired,  4hough  she  may  rW 
next  instant  and  wholly  abandon  the  voyage. 

So  where  the  insurance  is  "  at  and  from,"  and  tlie  i 
under  the  policy  entire,  there  can  be  no  return  of  prcBl 
though  the  ship  may  be  lost  while  at  the  port  waiting  to  I 
in  a  cargo,  (m) 

So  where  a  ship  insured  ''  at  and  from  "  a  port  sukU 
it  on  her  voyage  and  was  lost ;  and  it  appeared  thattkfl 
she  was  not  seaworthy  for  the  voyage  when  she  saM 
was  yet  sufficiently  seaworthy  for  lying  "at"  the  port? 
court  held,  that,  as  the  insurance  was  "  at  and  fromi^tkai 
had  commenced,  and  being  entire,  there  could  be  no  i^ 
of  premium,  (n) 

Upon  the  same  principle  it  is  a  familiar  rule,  that,  tf  ^ 
tion  does  not  avoid  the  policy  ab  initio,  but  only  disch 

{/(:)  Long  V.  Allen,  4  Dougl.  276.   Park  (/)  Maxsball  on  Ins.  669;  a'  JH" 

on  Ins.  797,  8th  ed.    Marshall  on  Ins.  thorities  there  died ;  sod  see  >nl 

66S.    Mr.  J.  BuUer  also  entirely  rests  the  on  Ins.  534. 

case  on  the  ground  of  usage.    See  also  {m)  Moses  v.  Pntt,  4  Camp.  9J_ 

S.  P.  Rothwell  r.  Cooke,  1  Bos.  &  PuU.  (»)  Annan  v.  WoodmsB,  3  1* 

172 ;   and  see   Marshall   on    Ins.    666,  299. 
note  (a). 
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underwriter  from  the  time  the  ship  leaves  the  ♦course  of  Return  of  pre- 
▼eyage,  the  assured  is  not  entitled  to  a  return  of  premium  risk  baTnever 
of  deviation,  (o)  SSSte^SSil 


Jhe  only  difficulty,  then,  is  in  ascertaining  when  the  risk      jMoig^ 
U  be  regarded  as  entire  and  indivisible  ;  and  with  regard  wbea  the  risk 
his  an  important  test  is  its  being  insured  for  one  entire  ^ISwaiieniiic. 


¥here  the  policy  is  on  time,  and  the  insurance  for  a  insurance  oo 
sified  term  at  one  entire  premium,  there  can  be  no  doubt :  ^^im  San* 
ndi  cases  if  the  risk  have  once  commenced,  though  an  «°J^  "*^- 
at  may  happen  immediately  afterwards  which  determines  Fletcher, 
contract,  there  shall  be  no  return  of  premium  (p)  :  and  if  if  j^^umbe 
now  sum  be  given  as  premium,  it  makes  no  difference  that  5if^**^bie 
expressed  in  the  poMcy  to  be,  at  so  much  per  cent,  per  at  «o  much  per 
tk;  for  this  shall  be  deemed  only  a  mode  of  computing  month,  risk 
gross  sum,  and  does  not  make  the  contract  a  monthly  f^^r^ 

.  ship  was  insured  "  at  from  Honfleur  to  the  coast  of  2  Dougi.  585.^ 
JcisL ;  during  her  stay  and  trade  there,  and  at  and  from  en^?pi^1iim| 


to  her  port  or  ports  of  discharge  to  St.  Domingo,  and  ^^^1^^' 
Bd  from  St.  Domingo  back  again  to  Honfleur,"  at  a  pre-  of  several  pas- 

f,  sages,  18  an  en- 

li  of  eleven  per  cent.     The  ship,  in  sailing  from  Angola  to  tire  risk. 
Domingo,  was  guilty  of  a  deviation,  which  discharged  the  Wo^^^ 
Wrwriters  from  that  time,  and  was  lost  on  her  passage  home  ^^^'  '^^' 
ft  8t  Domingo  to  Honfleur.     The  question  was  whether 
tMnred  were  entitled  to  a  return  of  premium  in  respect  of 
piflsage  from  St.  Domingo  to  Honfleur ;  which  they  con- 
dad  to  be  a  separate  voyage,  the  risk  on  which  had  never 
inenced  owing  to  the  prior  deviation. 
bord  Mansfield  and  the  whole  Court  of  King's  Bench, 
^vtver,  considering    that   in   this  case  the  premium  was 
iMttetf  at  one  entire  sum  for  the  whole  ;  and,  also,  (which 
lordship  thought  extremely  material  as  distinguishing  the 
i  from  Stevenson  v.  Snow,  &c.,)  that  there  was  nowhere 
'  tBmtmgency  at  any  period,  out  or  home,  mentioned  in  the 

Bofg  9«  Homer,  Park  on  Ins.  782,       (q)  Lorraine  v.  Tbomlinson,  2  Dougl. 
9.  Tail  V,  Levi,  14  East,  481.  585.    Marshall  on  Ins.  675. 

^  lyrie  9.  Fletcher,  Cowp.  666. 


>  See  Lovering  «.  Mercantile  Mar.  Ins.  Co.  12  Pick.  343. 
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KBTC&K  or  PBEl 


Bfiuni  of  pre-  "poHry,  which  happening  or  not  wa 
rak  tikTievn  sunince  —  held  that  the  whole  wa 
^;;S;5^^2li^    therefore,  that,  as  it  had  once  begun, 

SSi^rita*^  H21-  The  general  result  of  all  I 
United  Si«ie».  be  that  ickcre  no  usage  is  proved  t 
premium  cannot  be  divided  and  ap| 
are  divided  in  the  policy  in  such  a 
the  parlic^j  had  distinct  risks  in  contej 
to  this  (loint,  seems  to  be  the  saroe  ii 
LawinPnnce.  ]„  Pniucc  the  law,  as  fixed  by  tl 
dc  Commerce,  is,  that,  on  an  inst 
ruiiud  voyage,  out  and  home,  if  no  I 
loaded  on  board,  the  underwriter  sh 
of  the  premium,  unless  there  be  g 
irary.  (t)  Boulay-Paty,  admitting 
fixed  by  the  Code,  yet  contends,  e 
good  reason,  that  such  a  provision, 
ward  and  homeward  passages  toget 
insured  at  one  entire  premium,  is  op 
and  must  be  regarded  as  an  anon 
general  rules  of  maritime  law  on  tbli 


Sect.  II.  Return  of  Premium  iu  cast 
AsT.  1.  In  cases  of  . 


Brvan  of  pre-  §  422.  Where  the  risk  has  never  c 

^n^giiiiyn^  ">^y  he  recovered  back,  as  money  a 

^'^- sideration  ;  but  if  it  have  been  adv 

hole^fihir''  which  faib,  because  the  conlracl  is  ii 

MMired  thaU  *ciple  comcs  into  play,  and  the  cast 

b^  <^iwB.  pari  delicto  potior  est  conditio  possidc 

fmidiuJi)  the  policy  is  void  for  illegality,  eithe 

^^paui.                (r)  B.Tnion  B.  Woodbrige,  Doiigl,  7S1.  B,  Lyn 

*'*'■                    (.)  t  IXjiibiI.  d.  ha.  Comp,  of  North  10  Mtu 

*  1318       America,  4  DuIIbs,  4C3,  cileU  S  Phillip*,  (1)  ( 

oa  Ins.  S3U,  and  ttx  llie  utber  cstws  ciled  (■) 

ibere  from  pp.  538-541.     ^  Pollock  F.  Mw.  ( 

DDoBldaaii,  3  Didlu,  310.    Col.  Ina.  Co.  1634. 
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;er  policy,  or  as  being  designed  to  cover  the  risk  of  illicit  Return  of  pre- 
vohibited  trading,  the  assured,  unless  he  was  ignorant  of  offliegaljtyor 

fad  of  the  illegality  (for  ignorance   of  the  law  is  no  ^^^^' 

dm)  will  not  be  entitled  to  any  return  of  premium,^  at 

ifentSy  if  he  claims  it  after  the  contract,  is  executed  (u  e. 

r  the  event  has  happened  and  the  risk  is  over) ;  nor,  as 

ktter  opinion  on  the  whole  seems  to  be,  even  though  he 

dd  prefer  his  claim  while  the  contract  is  still  executory, 

•  before  the  happening  of  the  event,  and  during,  or  even 

■8,  the  pending  of  the  risk)  :  this  last  position,  however,    . 

LO  involved  in  so  degree  of  doubt. 

i  one  of  the  first  cases  in  which  the  question  arose,  the  Premium  paid 

ly  was  effected  on  the  amount  of  a  bond  given  by  an  McevSdai a 

;  India  captain  to  secure  his  private  adventure,  valued  at  SmS? i»1^^ 

MM.  "  without  further  proof  of  interest  than  the  bond,  covered  back 

^  ■  afier  the  risk 

of  average  and  without  benefit  of  salvage  : "  after  the  baa  com- 
iin  had   arrived   safe  with    his  adventure,  the  assured  event  been  de- 
led a  return  of  the  premiums  (the  receipt  of  which  was  i^^^\ 
owledged  by  indorsement  on  the  policy,)  on  the  ground  q^^*®^ 
diis  being  a  wager  policy,  the  contract  was  void :  Lord 
■field,  at  the  trial,  being  of  this  opinion,  held  that,  as 
I  parties  were  in  pari  delicto^  the  rule  of  potior  est  con^ 
>  possidentis  applied,   and   that    the  plaintiffs  could  not 
mx  the  premium :  on  motion  for  a  new  trial  the  majority 
he  court  refused  the  rule   (Mr.   J.   Willes  dissenting, 
Im  be  thought  it  not  a  gaming  policy) :  Lord  Mans- 
I  again  rested  his  decision  on  the  broad  ground,  that,  as 
transaction  was  illegal,  '^  the  court  would  assist  neither 
y.M  — «  Not,"  said  his  lordship,  "  thai  the  right  of  the 
hIbiI  is  better  than  that  of  the  plaintiffsy  but  they  must  draw 
^nmedi^from  clear  fountains.^' 

k.  J.  Buller,  agreeing  with  Lord  Mansfield  in  the  appli-  S^^^^y^Mr. 

Met  the  rule  to  the  particular  case,  thus  narrowed  the  J. BuUerbe- 

U  taken  by  his  lordship.     '^  There  is  a  sound  distinction  executed  and 


contracts  executed  and  executory  ;  and  if  an  action  is  ®*^"***^- 
feght  to  rescind  a  contract,  you  must  do  it  while  the  con-         1219 
•tQ]  remains  executory,  and  then  it  can  only  be  done  on 
of  restoring  the  other  party  to  his  original  situa- 


1  See  Juhel  v.  Cbuicb,  2  John.  Caa.  333. 
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BETUBir  OF  FBEBCIUX 


Return  of  pre- 
mium ia  cases 
of  illegaiity  or 
fraud. 


This  dlMinction 
acted  upon  in 
case  of  illcgul 
contract*  hy  the 
Court  of  Com- 
mon Picas. 
Tuppenden  p. 
Randall, 
2  Bos.  &  Pull. 
467. 


And  again  in 
Aubert  v. 
Walsh, 
3  Taunt.  276. 


1220* 


tion.  If  the  plointifTs,  in  the  present  ease,  had  bro 
action  before  the  risk  was  over  and  the  voyage  finu 
might  have  had  a  ground  for  their  demand  ;  but  tfa 
till  the  risk  (such  as  it  was,  not,  indeed,  founded  ii 
resting  in  the  honor  of  the  defendant)  bad  been  o 
run."  (v) 

The  distinction,  thus  pointed  out  by  Mr.  J.  Bullei 
adopted  in  subsequent  cases,  especially  by  the  Coor 
mon  Pleas  (to) :  thus,  in  a  case  where  money  had 
vanced  as  the  consideration  for  a  bond  to  pay  a  fixe 
until  the  hop  duties  should  amount  to  a  certain  si 
before  that  event  took  place^  the  party  who  had'  advi 
money  demanded  it  back  again,  on  the  ground  thai 
tract  was  illegal  —  Lord  Alvanley  and  the  Court  of 
Pleas  held  him  entitled  to  recover,  and  Mr.  J.  Heath ( 
his  approval  of  the  distinction  between  contracts 
and  executory,  if  taken  with  due  modifications,  (x) 

So,  in  a  case  where  the  plaintiff  had  effected 
policy,  whereby  the  defendant  bound  himself  to  pay 
case  preliminaries  of  peace  between  Great  Britain  an 
were  not  signed  before  1st  July,  1810  ;  the  same  o 
presided  over  by  Sir  J.  Mansfield,  held  that  the  phii 
had  brought  his  action  before  the  time  specific  hat 
might  recover  back  the  premiums  he  had  so  paid, 
his  only  reason  for  wishing  to  rescind  the  contract 
to  be,  that  after  it  was  made  the  defendant  had  I 
bankrupt  (^)  ;  referring  to  the  distinction  taken  b 
^Buller,  the  Chief  Justice,  said,  '<  that  although  tl 
some  doubt  of  its  soundness,  unless  accompanied  n 
qualification,  yet,  if  properly  modified,  be  thought  1 
good  sense  in  it :  "  —  "  why  should  not  a  man  say,  J 
have  agreed  so  and  so,  but  the  agreement  is  good  for 
I  cannot  bind  you,  and  you  cannot  bind  me,  and  tb 
desire,  before  the  event  happens,  that  you  will  pay  me 


(v)  Lowry  v.  Bourdieu,  2  Dougl.  468.  wager :  but  the  autboriiy  of 

{w)  It  was  qUo  acted  upon,  or  rather  been  shaken,  if  not  entirdj 

extended,  by  the  Court  of  King's  Bench  by  the    itubsequent  case,  B 

in  the  case  of  Lacaussade  v.  White,  7  T.  court,  of  Howaoo  9,  Haneoci 

Rep.  535,  where  they  held  that  a  sum  575. 

deposited  with  a  stakeholder  upon  the  (jr)  Tappenden  9.  Randill 

event  of  an  illegal   wager,  may  be  re-  Pull.  467. 

covered  back  even  after  the  event  of  the  (y)  Aubert  v.  Walsh,  3  Tti 
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can 


cy  ?  this  is  J  in  factj  a  relieving'  against  the  effects  which  Return  of  pre- 
Uegal  contract^  if  persevered  in,  would  produce.^^  (z)  of  illegality  or 

1  the  last  case  in  which  the  point  arose,  the  soundness         ' 

bis  distinction   was  much  questioned,  as  applied  to  the  n^^of  tUs  di>- 
lof  contracts  void  for  illegality  ;  and  regret  was  expressed  p|"^'*J^  wtm 
Lord  EUenborouffh,  that  the  courts  had  ever  departed  of  premium  on 

.        1    .  1    •        II-    -1  1  II  I  •  Illegal  maur- 

3  the  plain  and  intelligible  rule,  that  where  the  contract  aiice«  has  been 

finded  upon  a  consideration  clearly  illegal,  neither  party  {ronedTjTLoid 

rid  be  allowed  a  locus  standi,  so  as  to  receive  assistance  in  fnd  the  oiurt 

art  of  justice  :  the  facts  of  the  case  were  these :  a  policy  jf  ^'?^'' 

effected  on  goods  by  the  Audaz,  (a  Spanish  ship,)  or  any  where  the  in- 

r  ship  or  ship,  with  the  intention  of  covering  an  illegal  fo™||™*fit7*^ 

ment  of  cottons,  to  be  imported  into  Liverpool  from  New  »*»  thatigAtke 

TtsJc  WCU  fti890f 

■OS,  which  place  belonged  to  the  United  States,  then  at  commenced  un- 

^milh  this  country  :  in  fact,  however,  no  such  shipment  theaasuredcan- 

took  place,  nor  were  any  cottons  ever  loaded  on  board  backlS^pre- 

Ludaz  or  any  other  ship  within  the  scope  of  the  policy  :  miums,  at  all 

•^  *^  r  r        J       events,  without 

lOBored  on  thib  claimed  to  recover  back  his  premium,  on  a  previous  fofu 

{■oand  that  the  contract  was  illegal,  and  had  never  been  uooofthecoo- 

Qted  :  the  court  held  he  could  recover  nothing  (a)  :  with  ^JJioUie^hTS 

^eoce  to  the  argument,  on  which  the  plaintiff  founded  his  p^^*^^^*"*^ 

Dy  Lord  Ellenborough  intimated  that,  giving  the  utmost  Leckie,  6  M. 

nde  to  that  doctrine,  at  all  events,  it  could  only  apply  to 

■e  where  the  assured  had  given  formal  notice  to  the  un- 

•rtter,  that  he  renounced  his  contract  before  action  brought, 

hctfrotn  the  implied  renunciation  involved  in  bringing 

Mk>D ;  and  even  to  this  extent  Mr.  J.  Abbott  (afterwards 

riTenterden,)  was  very  much  disposed  to  doubt  whether 

Hmnred,  after  having  once  paid  the  consideration,  and      *1221 

lai  &r  as  he  was  concerned,  completed  the  contract. 

Id  be  afterwards  at  liberty  to  rescind  it. 

':iMiii8,  therefore,  very  doubtful,  whether  the  distinction 

pBitioii  between  contracts  executed  and  executory  can 

iMuned  when  applied  to  the  case  of  contracts  void  for 

Blity  ;  and  the  better  opinion  appears  to  be,  that  sup- 

1^  both  parties  to  be  in  pari  delicto,  and  no  case  of 

Hnon  or  peculiar  hardship  to  be  made  out,  the  simple 

IBlelligible  rule  of  potior  est  conditio  possidentis  ought  to 

pr  in  all  its  generality. 

Robert  9.  Walsh,  282.  (a)  Palyart  v.  Leckie,  6  Maule  &  Sel.  290. 


Wbnc  Ibe 
hu  beim  rui 
and  Ihc  evti 


Flelchfr.'ST. 

Sep.  nee. 

Or  tnding  wil 

Vamijfk  r. 

1  Ein/OG. 
Tbough  liy  a 

i  noniDrr  I'f 
(be  fiw  is  HO 


IgoannM  or 


HentwB. 

StBDifonh, 
9M.  dcSil. 


Where  the  risk  has  conunenc 
the  npphcalion  of  this  principle 
Thiiii,  where  the  risk  had  coir 
taken  place  under  a  policy  void, 
the  19  G.  2  c.  37,  a.  4.,  the  Coi 
thnt  Ihcre  could  be  no  return  of 
appeared  that  the  policy  had  be 
cover  a  trading  with  Holhind, 
Great  Britain,  and  a  return  of 
the  risk  had  been  run  and  a  lo» 

I  same  conrt  held,  on  the  same  pri 
mado  (r):  on  the  same  ground  ih 
claimed  in  respect  of  a  policy  int 
on  in  contravention  to  our  navij 
the  assured  be  a  foreigner,  for 
ignorance  of  the  trade  laws  ol 

>  effects  insurances  ond  engages  i 
wise,  however,  where  the  polic 
the  fads :  thus,  where  the  age 
insurance  in  this  country  njler 
declared  against  Great  Britain 
which  the  assured  was  a  subjecl 
of  that  circumstance  on  the  p( 
sibilitj/  *of  kiiotcing  it  at  the  tin 
court  held,  thnt  under  these 
should  be  recovered  back,  for 
insurance,  from  which,  without 
selves,  they  could  never  derive  i 
So,  where  a  license,  necessary  i 
without  the  fault  or  knowledge 
to  the  opinion  and  expectation  i 
entertain  —  not  procured  till  a 
was  held  to  fall  within  the  sar 
cited,  and  the  plaintiff  was  allov 
Where,  however,  the  want  c 
saihng  was  a  fact  within  the  '. 


(i)  Ad<Ir«  r.  Flelchrr,  3  T.  Rep.  366. 
(e)  VHiidyi'k  E.  H<.'Wil^  1  Eiuit,  96. 
{d}  MuKk  r.  AM,  3  Uoo.(t  PuU.  3S. 
Lubbock  t.  PolU,  7  Eiul,  449,  S.  P. 
(c)  Oom  V.  Brace,  IS  East,  SSi. 
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leld  that  he  could  claim  no  return  of  premium,  though  Retam  of  pre- 


mium iQ  caaes 


zenae  was  procured  as  soon  as  possible  after  the  ship  ofutegaiityor 

Art.  2.   Where  Contract  is  void  for  Fraud, 
[23.  It  never  has  been  doubted,  and,  indeed,  on  principle,  Premium  must 

'.'  .  1     be  relumed 

lundantly  clear,  that  the  premium   must   be  returned,  wherever  the 
lever  the  policy  is  rendered  void  by  the  fraud  of  the  S^wlvoidby 

MMM#^M>  **>«  fraud  or 

^y^^^^*  positive  mis- 

I,  if  an  insurance  be  made  on  a  certain  voyage  "  lost  or  '^jy°Jj?J?^ 
OBt,"  when  the  underwriter,  at  the  time  he  subscribes  the  writer. 
yi  privately  knows  that  the  ship  has  arrived  safe,  he  will 
Mind  to  restore  the  premium.  (A) 

^  if  the  contract  be  void  by  the  positive  misrepresentation 
le  underwriter,  the  assured  may  recover  back  the  pre- 
D  (i)  ;  though  a  mere  statement  of  the  underwriter's 
for  expectcUion  would  not  entitle  him  to  do  so.  ( j) 
?ar  some  time,  however,  it  was  a  subject  of  very  fluctu-      *1223 
I  decision  in  our  English  courts,  whether  the  assured  was 
as  not  entitled  to  a  return  of  premium  where  the  con- 
was  rendered  void  ab  initio  by  his  own  fraud.  (A) 
be  point,  however,  agreeably  to  truer  notions  of  justice  Where  the  poli- 
good  policy,  is  now  clearly  established  in  our  English  ^  the  ouhoI 
prudence,  that  wherever  the  contract  is  avoided  by  gross  ^^[^^orhiB 
aetual  fraud  on  the  part  of  the  assured,  whether  com-  agent,  there 

•'  »^  '  can  be  no 

Ml  by  himself  or  his  agent j  there  shall  be  no  return  of  return. 
niiuD.  (/)  ^ 


f  Cowie  9.  Barber,  5  Maule  &  Sel.  Chancery,  and  the  last  at  Common  Law 

before   Lord    Mansfield,  are  in  favor  of 

I  Loid  MiMfiftld  in  Carter  v.  Boehm,  allowing  the  return  even  in  cases  of  gross 

fc  Vm.  fraud. 

'  Difiell «.  Wilson,  1  Camp.  401.  (/)  Tyler  r.  Home,  Marshall  on  Ins. 

)  HwBoo  V.  Watson,  Cowp.  787.  661.    Chapman  v.  Fraser,  ibid.    In  Tyler 

>Kf.  FlMoher,  Dougi.  292.  v.  Home  the  fraud  was  very  gross,  for 

1 8w  tlM  caaes  of  Whittinghara  v.  the  assured  had  instructed  his  broker  to 

2  VemoQ,  206.    Da  Costa  effect  the  policy  after  receiving  private 

S  P.  Will.  170.    Wilson  v.  information  of  the  loss  of  the  ship. 

iH,3  Burr.  1361.    The  two  first  at 


Im  Waters  «.  Alien,  5  Hill,  421,  423,  424;   Hoyt  r.  Oilman,  8  Mass.  336 ; 
»utz  V.  U.  States  Ins.  Co.  3  Wash.  C.  C.  170 ;  Himely  v.  &  C.  Ins.  Co.  1  Rep 
ClIM. 

OL.  n.  42 
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1238  KBt0Bjr  or 

itetum  of  pre-        Thcre  niHst,  however,  be  acth 

oi'iii^aliiy  or    assured,  or  his  agents,  ihus  to  [ 

back  the  premiura ;  a  mere  mii 

actual  fraud  (i.  e.  wilful  inleiitio 

title  the  assured  to  a  return  ol 

fmuj.  slated  by  Sir  Vicary  Gibba  :   " 

no  return  of  premium,  but,  upc 

without  fraud,  where  the  risk  ne 

return  of  premium."  (m) 

I'remium  mny        In  the  same  way,  where  the 

whcR  poiitr,     by  the  fault  of  the  assured  (unc 

SS.£rJ.«  ^°  '""P'y  ^''^""^  *'"'«*) '°  '"^''■"g  ' 

'"""r^'m  a    *''*'''"  ^^ft^'  or  implied,  the  assi 

t^pjying  Ti'A  turn  of  premium :  thus,  if  the  eh 

"'    ''  scribed,  or  do  not  depart  with  c 

and  there  be  no  fraud  on  the 

1224  *       recover  back  the  premium.  (») 

Or  by  making         *If  the  policy  is  rendered  voic 

rSS!^"''"''^  making  a  material  alteration  in  i 

out  consent  of  the  underwriters, 

lied  io  a  return  of  premium,  (o) 


Sect.  III.   Return  of  Premium 
cases  of  Short  Interest 


(j  424.  We  have  seen  that,  if  tl 
rfS»t™t*imd   there  can  be  no  return  of  premiu 
less   duration ;  and  the  reason 

(m)  FeJM  V.  P*ri[iii>oa,4Taunl.  639.  ji 

(It)    Mnnhall  oa  lu.   663.      Numcr-  E 

i>u>  cuef  dci-iik  ihia  [<oinl  incidenuNy.  I 

heiip^ioned    Hrnctcl  p  Royal  Eich,  Ai*  Comp,  I  Ve*  r 

tbciisk.  AUeDr.Lung,MBraballonIna.60S,((aMJ  I 
leiik  eonray.)  Annan  f.  WDOdman,  3  E 
Taunl.  299,  {uiutattvnkiMti) ;  anil  CoJby  B 
p.  Huulcr,  3  C,  dc  P.  7,  {mtrrattlil  in  T 
part.)  In  rill  ihew  caret  n-Ium  of  pre- 
mium waa  daimnl  and  allowed.  The  3 
rule  has  been  pipljcilly  recognim]  in  the 
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ee  of  risk  cannot  be  calculated  by  duration  (u  e,  it  may  be  Retom  of  pro- 

reat  in  a  day  as  in  a  month) :  but  it  is  otherwise  with  the  of  mteraat,  and 

mi  of  the  insurable  interest  or  the  vcUue  at  risk,  it  being  StS^Md**^** 

idantly  obvious,  that  upon  two  lots  of  property  of  different  ^^  ingnrance. 

»  exposed  to  the  same  perils  the  degree  of  risk  is  very 

rent :  the  risk,  in  fact,  varies  vnih  the  value, 

ence,  where  the  assured  has  no  interest  covered  by  the  Where  the  as- 

,  ,  g,  sured  has  no 

!y,  either  because  the  interest  in  respect  of  which  he  in-  interest  at  risk 

•  11  ^^*  i^he  wfll  be  en- 

I  IS  only  a  bare  contingency  or  expectation,  and  not  an  uued  to  a  re- 
tble  interest,  or  because  he  effects  an  insurance  on  the  lUSPi^^P*^ 
ig  ship  :  in  either  case  he  is  entitled  to  a  return  of  pre- 

be  mle,  in  fact,  is,  that  if,  through  mistake,  misinforma- 
<Hr  any  other  innocent  cause,  an  insurance  be  made, 
oot  any  interest  whatsoever,  the  insured  is  entitled   to 
ler  beck  the  whole  premium,  (p)  ^ 
liere  a  prize  is  taken  after  declaration  of  war,  the  captors  i^^^«  n«k  has 

,  *^  .  onoe  com- 

the  moment  of  capture  acquire,  under  the  prize  acts,  a  menced  under 

'ngent  insttrable  interest^  liable,  indeed,  to  be  devested  by  bycaptor, to 

squent  sentence  of  restoration,  but  valid  till  then :   ac-  SS^L^riae, 

Logly ,  where  captors  having  thus  taken  a  prize  after  war  ^*^  **w!!*^ 

ana/,  sent  her  home,  and  effected  an  insurance  on  her  on  cannot  claim  a 

own  account,  after  which,  upon  arrival,  she  was,  by  mium.    ^'*' 

nee  of  the  English  Court  of  Admiralty,  restored  to  her  8T.^p.S 

SIB :  it  was  yet  held,  that,  as  the  risk  on  the  ship  had  *  1225 
aenced  under  the  policy,  the  assured  could  not  claim  a 

II  of  premium,  (q)  • 

I  the  other  hand,  where  a  ship  is  taken  as  prize  before  'uf^^''*^ 
ie^aredj  the  captors  had  not  even  a  contingent  insurable  has  been  taken 
lit  in  her,  but  merely  a  bare  expectaiion  depending  on  the  dared. 
•j  of  the  crown,  in  respect  of  which  they  cannot  insure :  TbompJon, 
fcmch  ease,  the  ship  be  lost,  after  they  have  effected  an  iiEai,428. 

>■  fm  afanoat  every  position  in  this       {q)  Boehm  v.  Bell,  8  T.  Rep.  154. 

maeetbe  great  work  of  Emerigon, 

'M.IhiRaioarDe. 


9.  Rhinelander,  and  Steinback  v.  Church,  3  John.  Gas.  269.    A  bot- 

not  being  insured  aa  sueL,  and  goods  being  insured,  but  none  being  on 

to  the  description  in  the  policy,  the  assured  has  a  right  to  repay- 

M  piemiam.    Bobertson  «.  United  Ins.  Ck>.  2  John.  Gas.  250.    See  Wadding- 

Dailed  Ins.  Go.  17  John.  23. 


Retara  o(  pi«- 

uf  toleivUind 

in  oatenof  *hor< 


tbesTuuDdul 
A>rV  ho  in- 
turabie  inlerat 
M'Culloch  r. 
Royil  Elxch. 
Ah.  Camp. 


on  gooJn  hf  lh( 
wrong  chip,  th< 


be  claimed  il 
mninace, 


RBTDBir  or   FRBUDlt 

insurance  on  her  on  iheif  own  account,  and  the  iind 
avail  themselves  of  the  want  of  interest  to  defeat  li 
the  assured  will  be  entitled  to  a  return  of  premium 
be  no  illegality  in  the  voyage,  nor  fraud  in  efiec 
policy,  (r) 

In  this  last  cited  ease  it  is  to  be  observed,  that  a 
occurred,  and  an  action  been  brought  against  lb 
writers,  who  resisted  the  demand,  on  the  ground  tl 
was  no  insurable  interest. 

Where,  however,  there  was  an  insurance  oa  i 
freight,  and  ihe  ship  had  arrived  safely,  and  eanm 
Lord  EUenborough  would  not  allow  the  assured  if 
to  claim  a  return  of  premium,  on  the  ground  that  I 
insurable  itUerest,  on  account  of  a  defect  in  his  till 
ship. 

Lord  EUenborough,  after  adverting  to  the distinctii 
pointed  out  between  the  two  cases,  said,  "  as  the  und 
in  that  case  denied  their  liability  on  the  policy,  tbsj' 
allowed  to  retain  the  premium  ;  but  here  the  vo^agt 
performed,  and  the  ship  has  arrived  in  safety.  Tk 
has  been  earned  and  paid.  It  strikes  me  as  now  toc 
rip  lip  the  matter,  and  say  you  bad  no  insurable 
You  mighl  have  rescinded  the  contract  before  the  ck 
after  that  has  been  determined  in  favor  of  the  nude 
it  does  not  lie  in  your  mouth  to  tell  them  they  we 
*liable,  and  that  the  premium  was  a  payment  wilt 
sideration."  (s)  . 

So  much  for  cases  turning  on  the  mere  want  </ 1 
interest :  of  course,  if,  by  mistake,  an  insurance  it 
on  goods  on  board  the  wrong  ship,  &.C.,  and  it  ttmn 
the  assured  has  no  scintilla  of  interest  at  risk  ni 
policy,  he  will  be  entitled  to  a  return  of  Ihe  whole  p 
less  the  usual  deduction  of  half  per  cent;  (/) 

^  425.  With  regard  to  return  of  premium  for  shot 

■  over  insurance  and  double  insurance,  the  principle  o 

the  cases  depend  is  simply  this  :  that  if  the  vndenW 


(I)  MartJa  P.  SUwiH,  1  St 
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If  time  J  and  under  any  conceivable  circumstances^  have  Return  of  pie- 
ailed  on  to  pay  the  lahole  sum  on  which  he  has  received  of  intercMM^  and 
Ml,  in  such  case  the  wliole  premium  is  earned,  and  there  j^^^^and  ^ 
be  no  return :  if,  on  the  other  hand,  he  could  never,  in  ov«f  iniirmoe. 
€»<,  have  thus  been  called  on  to  pay  the  whole,  but  only 
t  of  the  amount  of  his  subscription  —  say  a  half  or  a 
,— Ae  ought  not  to  retain  a  larger  proportion  than  one 
w  one  fourth  of  the  premium,  and  must  return    the 

\  cases  in  which  he  may  be  so  called  on  to  make  return  Return  of  pre- 

it,  where  in  either  a  valued  or  open  policy  only  part,  of  Sterest '^ 

operty  specified  in,  or  declared  on,  the  policy  is  put  on 

;  as,  for  instance,  if  ^'  100  bales  of  cotton  "  be  insured 

ed  at  1000/.,"  or  "  at  10/.  per  bale  ;  "  or  if  "  100  bales 

ton "  be  specified  in  the  policy  as  the  subject  of  in- 

»,  without  any  valuation,  —  in  such  or  the  like  cases,  if 

be  only  50  bales  on  board,  or  only  half  the  quarUity 

feat  intended,  and  declared  to  be  insured,  a  return  of 

le  premium  must  be  made  for  short  interest,  (v) 

ere  ^^  freight "  is  insured  generally,  in  a  valued  policy, 

poes  sum  on  a  general  or  seeking  ship,  this  must  be      *  1227 

to  meanfreight  on  a  complete  cargo :  if,  therefore,  at  the 

f  loss,  there  is  less  than  a  complete  cargo  on  board,  or 

cCed  for,  and  ready  to  be  shipped,  it  should  seem  that 

nnBt  be  a  proportionate  return  of  premium  for  short 

t(wy :  so,  in  the  case  of  an  insurance  ''  on  proJUs,^^  if 

j6ta  on  a  certain  quantity  of  goods  are  insured,  and 

part   of  the  goods   be  put  at  risk,  it  has  been  held 

VVBM  on  Average,  200,  203,  5th  (v)  Forbes  v.  Aspinall,  13  East,  323. 

■hall  on  las.  649.    See  this  test  The  point  was  not  determined  in  this  case, 

I  Fiik  9.  Masterman,  8  Mees.  &  but  appears  to  follow  from  the  principles 

5;  and  see  also  2  Bfagens,  137,  regulating  return  of  premium.    See  also 

(o.  SSL  as  to  goods,  Riokman  v.  Caistairs,  5  B.  & 

i  on  Average,  204,  5th  ed.  Ad.  651. 


Holmes  v.  United  Ins.  Co.  2  John.  Cas.  329;  Pollock  v.  Donaldson, 
no.  Where  a  partowner  of  a  cargo  ordered  a  policy  intended  to  cover 
bteresC  and  that  of  the  other  pert-owners,  but  had  no  authority  to  insure  for 
%  m  respect  to  whose  interests  the  policy  did  not  attach,  he  was  held  to  be 
0  a  reCiini  of  premium  on  the  excess  insured  over  his  own  interest  Foster 
laa.  Co.  11  Pick.  85;  Finney  v.  Warren  Ins.  Co.  1  MetcaU;  16. 

42* 
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Return  of  (>re-    that  the  assured   is  entitled    to    a  ratable    return  of 

inium  for  want         •  /    \ 

of  interest  and    mium.  (.r) 

lilterS  and**^'*  The  next  case  is,  where  in  an  open  policy  on  goods  or  frei 
over  inaurance.  ^^^  gj,^  insured  (t.  6.  the  aggregate  of  the  different  subw 
Return  of  pre-    tions)  exceeds  the  value  of  the  property  at  risk:  as,  for 

mimn  for  over  '  i       r       j  »^ 

insurance.  Stance,  if  the  amount  underwritten  be  1000/.,  and  the  insn 
ble  value  of  the  goods  on  board  be  only  500/.,  it  is  tni 
that  the  underwriters,  in  case  of  loss,  could  only  have  ix 
called  upon  to  pay  to  the  extent  of  500/.,  or  half  thesoDi 
sured  :  consequently,  by  the  rule  above  stated,  there  maCl 
a  return  of  half  the  amount  of  the  premium.  This  bcaU 
return  for  over  insurance. 

No  return  on  j^  valued  policies,  as  we  have  already  seen,  unless  the  wl 

valued  policies  ^  '  i_ 

for  over insur-  ation  be  fraxidulent^  or  grossly  enormous,  it  will  not  be! 
aside  ;  but  the  assured,  in  case  of  loss,  supposing  the  wkii 
of  the  property  to  which  the  valuation  refers  to  havebeenlfc 
on  board,  will  be  entitled  either  to  the  whole  or  an  aliqootpi 
of  the  whole  sum :  as,  therefore,  the  underwriters,  npoo* 
a  policy,  might,  in  the  event  of  a  total  loss,  have  becnctl 
upon  to  pay  the  whole  sum  insured  :  they  are  entitled  tor 
turn  the  whole  premium,  and  no  return  can  be  madeforot 
insurance^  though  the  sum  in  the  policy  may  be  doohk" 
value  of  the  effects  insured,  (y) 
<  Return  of  pre-        In  cases  where,  after  effecting  one  insurance  on  liF 

to  miums  in  cases   ^  ,  ,  ...  -.  ,l-.- 

Ji-  of  double  insur-  *perly,  the  merchant,  who  is  ignorant  of  its  real  value," 

wishes  to  be  fully  protected,  effects  further  insurances  oal 
same  property,  by  other  policies,  with  a  different  set  of  ^^ 
writers,  the  law  is  clearly  settled  in  this  country,  that,  if' 
total  amount  thus  insured  on  the  different  policies  exceedii 
insurable  value  of  the  property  at  risk,  the  merchant  csa^l 
recover  up  to  the  extent  of  such  value  ;  but  may  dossM 
whichever  set  of  underwriters  he  pleases  (i.  e.  up  to  thj 
tent  of  their  subscriptions,)  leaving  the  different  underfBJ 
to  contribute  ratably  amongst  themselves  to  the  lo»fl 
There  is,  also,  no  doubt  that,  in  such  cases  of  doobfe** 

I  ance,  the  assured  is  entitled  to  a  ratable  return  of  pW^J 

VS  proportioned  to  the   amount  by   which   the  aggregiJ** 

'^-  {x)  Eyre  v.  Glover,  10  East,  2ia  (y)  Stevens  on  Avenge,  afl^*j 

*|  («)   See  anu.  Part  1.   Chap.  X.  of   Marehall  on  Ins.  658;  ciliiy « ■^ 

\\  Double  Insurance.  137.  note. 

n. 


anoe. 
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all  the  policies  exceeds  the  insurable  value  of  the  Return  of  pr©- 

^     .  ,    1  mium  for  wmnt 

t  riSK.^  ofiateretLand 

ns  only  to  consider,  how  the  return  of  premium,  in  jSi^JS^and 

I,  is  apportioned  amongst  the  underwriters  them-  Qv^r  ingaranoe. 

rst  place,  it  is  clear  that,  where  the  over  insurance  is  }^  ^^^  of  over 

»'  '  '     ,  insuranoe  on  a 

I  policy,  all  the  underwriters  contribute  ratably  to  smgUpoUcy^^sx 

of  premium,  without  regard  to  the  date  of  their  ten  thereon 

ns  :  in  this  respect  the  rule  is  accurately  laid  down  ^uWyio the 

arshall :  "all  the  underwriters  upon  a  policy^  in  re^"™- 

effects  are  insured  beyond  their  value,  must  bear 

at  may  happen,  and  repay  a  part  of  the  premium, 

on  to  their  respective  subscriptions,  without  regard 

rity  of  their  dates."  (a) 

so  stated  by  Emerigon,  as  the  rule   of  the  law  ^J^J^^'^'" 

and  is  so  considered  in  this  country,  that  several  date  are  con- 

"icted  on  the  same  date  are  considered  to  form  but  policy,  and  fd. 


low  the  same 
rule. 


(a)  Marshall  on  Ins.  649. 


ras  insured  for  a  certain  premium  against  all  the  usual  risks  from  Bos- 
from  Martinico,  the  nslu  rraulting  from  a  blockade  not  being  included, 
iving  heard  of  the  arrival  of  the  vessel  at  Martinico,  and  supposing  that 
ickaded  by  the  British,  upon  that  belief  applied  to  the  same  underwriters, 
against  the  ridu  of  that  blockade.  The  insurers  acting  on  the  same 
e  risk,  and  indorsed  on  the  policy  the  following  memorandum,  namely. 
;ptember,  1804.  As  the  schooner  Mary  and  Eliza,  [the  vessel  in  ques- 
into  Martinico,  we,  the  subscribers,  in  consideration  of  an  additional 
enty-six  and  one  third  per  cent.,  agree  to  tuke  tlie  ri^k  of  the  same  at 
::e  to  her  port  of  discharge  in  the  United  States,  without  prejudice  to 
Fbe  pobcy  was  in  the  usual  printed  form,  providing  that  any  prior 
t  operate,  and  the  latter  shall  be  void,  when  the  interest  is  fully  covered 
In  fact,  the  supposed  blockade  did  not  exi:$l  at  the  time,  or  while  the 
d  at  Martinico.  Parsons,  Ch.  J.,  said ;  —  "  The  words  of  the  memo- 
neral,  and  by  it  no  property  is  covered,  and  no  risks  are  insured  again«t, 
h  are  contained  in  the  policy.  On  this  view  of  Uie  subject,  without 
)  motives  or  grounds  of  making  the  memorandum,  the  insurance  thereby 
be  considered  as  a  double  insurance,  and  the  premium  cannot  be 
be  learned  judge,  in  giving  a  construction  to  the  memorandum,  said ;  — 
pears,  from  the  representation  on  which  the  memorandum  was  made, 
I  cootemplated  no  other  risks,  but  those  arising  from  an  existing  block- 
be  memorandum  can  be  extended  to  no  other  risks.  If  we  are  right  in 
e  memorandum  does  not  extend  to  any  risks,  except  those  which  might 
9ckade,  which  the  jury  have  found  never  existed.  There  could  not, 
ny  possible  loss  incurred  by  the  underwriters,  in  consequence  of  making 
im.  And  as  the  memorandum  was  made  through  innocent  error,  and, 
rand,  it  it  void,  and  the  premium  stipulated,  as  the  consideration  for 
not  be  recovered."    Taylor  v.  Sumner,  4  Mass.  56. 
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HETUBS  01  FBI 


CaMOl'abo 


Rule  u  Uid 
dawn  bv  Mr 
Mu>haU. 


BeiDinorpre-    one  policy  ;  and  the  rule,  therefori 
It,  UK)   mium  iu  this  case  is  the  same  as  in 
_  '       *Tlie  (lilHcully  is,  as  to  the  ease 

orer  te«nriice.  ggi^  of  policies,  ate  etfected  on  ihc 

1229*      dates. 

What » ibe  As  to  thia,  it  was  long  supposed 

ibera  »n  wet-     tinental  law  diifered  from  our  ov 

d^^t^M.    maritime,  in  such  case,  the  poUcy,  i 

Rukeufihe        date  are  alone  to  be  considered  bii 

^**°  '""       the  value  actually  at  risk ;  and  the 

fined  to  the  underwriters  on  the  oti 

The  rule  of  the  English  law,  as 

from  that  laid  down  by  Lord  Mai 

is  thus  expressed  by  Mr.  Marshall 

made  without  fraud,  the  sum  insun 

effects,  these  several  policies  will, 

insurance,  and  will  be  good  to  th 

the  assured  :  and,  in  case  of  loss,  i 

several  policies  shall  pay  accordin 

scriptions:  and  it  foUows  from  then 

on  t/ie  several  policies  tcou/d  be  equt 

of  premium  for  iite  sum  inswed  abo 

proportion  to  their  respective  subscn 

The  rule  as  thus  stated  has  beei 

this  country  by  subsequent  wrilei 

and  the  able  author  of  the  articlt 

"  M'CuUoch's  Commercial  Dictioi 

practical  inconvenience  end  injtisi 

the  superiority  of  that  which  prevs 

Prnmi  niie  of       Since  then,  the  Court  of  Exchec 

ThaiincsKoT  portant  niodification,  and  assimilat 

"e^uu    tincnial  rule.     Founding  itself  up 

that  those  underwriters  toho  htwe  at 

the  whole  amouTit  of  their  subscripttt 


cinoftlii*  rule- 


by  ■evenl  uu 
oTpolitie*  of 


■raretaraoc 

« 

ii.  p.  IDC,  cd.  Iter.     Sec  sIh)  the  cue  of 

140, 

ter>  on  ibe  tub- 

id 

sKr. 

163,  ID  wliiuh  ibe  null  of  diflerenl  policiCT, 

(•: 

nubia  mum. 

eflccled  an  t/u  lamt  dag  wilh  diffitrent 

P«n 

officea  and  underwriters  were  regarded 

1.   2 
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amount  of  the  premium,  that  court  has  established  the  Return  of  pre- 
ion,  that  where  two  sets  of  insurances  are  effected  at  of  interest,  and 
wit  dates,  and  with  different  sets  of  underwriters,  on  St^I^Md**^^ 
ime  property,  and  the  amount  of  the  first  insurance  is  ovgf  insurance. 
]ual  to  the  value  at  risk,  though  the  aggregate  amount      *1230 
th  insurances  exceeds  it,  in  such  case  the  underwriters, 
3  last  of  the  two  sets  of  insurances  in  point  of  date,  shall 

be  called  on  for  a  ratable  return  of  premium  ;  the 
writers  on  the  prior  set  of  insurances  retaining  the 
« 

5  facts  of  the  case  were  shortly  these :  —  a  merchant  in  ^^^  ••  JJ*^*^ 
Orleans  having  shipped  a  large  consignment  of  cottons  Weis.  165^ 
Averpool  house,  directed  them  to  effect  an  insurance, 

they  immediately  did,  on  the  twelfth  of  April,  by  seve- 
licies  m  London,  to  the  amount  of  14,150/.,  and  on  the 
mUi  of  April,  by  several  other  policies,  both  in  Liverpool 
ilso,  at  London  (the  agents  in  the  one  place  being  un- 
I  of  what  was  being  done  at  the  other,)  to  the  amount  of 
OL  more :  thus  the  total  amount  insured  was  36,450/. 
fiW.  on  the  12lh  of  April,  and  22,300/.  on  the  13th) :  the 
»  of  the  cottons,  as  fixed  by  the  different  policies,  was 
fit,  which  left  6116/.  IO5.  as  the  amount  of  over-insur- 
OQ  the  aggregate  of  all  the  policies.  The  cottons  having 
ri  8afely,  the  court,  after  argument,  decided  that  as,  in 
t  I068  had  occurred  before  the  policies  of  the  13th  of 

were  effected,  the  underwriters  upon  the  policies  of 
Blh  of  April  would  have  been  liable  to  the  full  extent  of 
Mbicriptions,  so  they  were  entitled  to  retain  the  whole 
m  of  their  premiums. 

»  ceurt  directed  accordingly,  1.  That  the  assured  should 
m  return  of  premium  to  the  amount  of  the  over-insur- 
—  such  amount  to  be  ascertained  by  taking  into  account 
e  policies;  2.  That  no  return  of  premium  was  to  be 

in  respect  of  the  policies  effected  on  the  twelftli  of 
;  3.  But  that  all  the  underwriters  who  subscribed  the 
!s  of  the  thirteenth  should  contribute  ratably  to  the 
» in  proportion  to  the  sums  insured  by  them  respectively 
t  day.  (/)  ♦  1231 

the  United  States,  where  the  common  law  rule  is  as  ?"^  a"^  Vff^ 

'  tice  in  the  Uni- 

ted States. 

(/)  Fiflk  V.  Masterman,  8  Mees.  &  Wels.  163. 
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BBTUEN  OF  FBBMinil 


interetl  aod 
over  iosuranoe. 


Retoroofpre.  Stated  by  Mr.  Marshall,  it  has  become  customary  to  ioial 
of  interest^  into  their  policies  an  express  stipulation,  to  the  effect  tH 
mcAfesof  short  «  jf  ^j^^  assured  has  made  any  prior  ^  insurance  on  the  |» 

periy,  the  insurers  shall  be  answerable  only  for  so  mQekil 
the  amount  of  such  prior  insurance  may  be  deficient  towdlj 
covering  the  property,  and  shall  return  the  premium  opoil 
much  of  the  sum  insured  as  they  shall  be  exonerated  froal 
such  prior  insurance,  excepting  half  per  cent.  &c.  (g):"^ 
clause   establishes,  by  express  stipulation,  the  rule 
since  Fisk  v.  Masterman,  may  in  this  country  be  regaidrii 
part  of  our  common  law. 


Batora  of  pre- 
mium under 
expra«  stipula- 

tiOQ. 

General  stipo- 
Imtion  as  to  re> 
turn  of  pre- 
mium. 


Stipolatioo  to 
return  premium 
incase  the 
ship  sails  with 
convoy,  and 


1232  ♦ 


Sect.  IV.  Return  of  Premium  under  express  SUpuUU^ 

§  426.  It  is  frequently  agreed  between  the  partiei)i 
upon  the  happening  of  a  certain  event,  or  the  perfori 
some  stipulation,  the  assured  shall  return  a  part  of  tke 
mium;  and  clauses  to  this  effect  are  accordinglyi  ii 
case,  inserted  in  the  policy. 

Returns  of  premium  are  generally  stipulated  to  be 
"  if  the  ship  sails  with  convoy  and  arriveSj^  or  simfij"^ 
sails  with  convoy  "  — -  if  she  sails  on  or  before  a 
—  or  ends  the  voyage  short  of  its  ultimate  destination; 
in  general,  for  any  thing  that  lessens  the  risk  of  the 
writer,  who,  having  received  a  premium  commensoiitol 
the  extent  of  the  whole  risk  for  the  voyage,  agrees  (i 
ing  to  the  condition)  to  make  a  proportionate  retnni|2^ 
specified  occurrence  take  place  to  decrease  that  ri8k.(i) 

The  clause  which  has  given  rise  to  the  greatest 
discussion  in  our  jurisprudence,  is  that  which  providei 
return  of  part  of  the  premium  in  case  the  ship  *'  nA 
convoy  and  arrives." 

*The  reason  for  this  stipulation,  and  the  meaning 
parties  in  inserting  it,  is  thus  expressed  by  Lord 
**  Dangers  of  the  sea  are  the  same  in  time  of  peace 

ijg)  2  Phillips  on  Ins.  531.  {h)  Stevens  on  Average,  194,^<L 


>  See  Brown  p.  Hartford  Ins.  Co.  3  Day,  58 ;   New  Yoric  Ins.  Co.  r 
3  John.  Cas.  1. 
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but  war  introduces  hazards  of  another  sort,  depending  Retnraofpre- 
variety  of  circumstances,  some  known,  others  not,  for  expie«  stipuia- 
\  an  additional  premium  must  be  paid.     These  hazards  ^^ 


by  the  protection  of  convoy ;  if  the  assured  will  SwlSa/oi' tSS 
imt  a  departure  with  convoy,  there  is  a  diminution  of  stipulation. 
idL ;  but,  if  he  will  not,  he  pays  the  full  premium,  and, 
it<»se,  the  underwriter  says,  ^Hfit  turn  out  that  the  ship 
is  with  convoy^  I  will  return  part  of  the  premium"  — 
t,**  continues  his  lordship, ''  a  ship  may  sail  with  convoy, 
fet,  by  storm  or  other  accident,  may  in  a  day  or  two  lose 
rotection :  to  guard  against  that  risk  the  underwriter 
10  policies  of  the  present  sort, ''  the  ship  must  not  only 
Ttlk  convoy,  but  she  must  arrive  in  order  to  entitle  you 
return." 
e  words  "  and  arrives,"  do  not  mean  that  the  ship  shall  Cooatnictioii  of 

too  WOPQB 

I  in  company  of  the  convoy  ;  but  only,  that  she  herself  "  afuiarnve$y 

arrive.     If  she  does,  that  shows  either  that  she  had 

ff  for  the  whole  voyage,  or  did  not  want  it.  (i) 

a  construction  thus  put  by  his  lordship  on  this  clause, 

Per  since  been  followed,  and  the  arrival  of  the  ship  is 

plablisbed  to  be  the  sole  point  on  which  the  return  of 

Dm  depends,  even  in  policies  on  other  interests,  as 

to,"  "  freight,"  &c. 

M^  in  the  case  of  Simond  v.  Boydell  itself.  Lord  Mans-  ?2?^nlJ!;i^' 

ipon  the  principles  just  laid  down,  decided,  that  though 

liey  was  on  goods,  upon  which  the  underwriters  had  paid 

mge  loss  in  respect  of  sea-damage  incurred  before  the 

■nival,  yet,  as  the  ship  herself  had  sailed  with  convoy, 

knnately  arrived  safe  at  her  port  of  destination,  the 

dy  under  a  stipulation  to  return  8  per  cent,  if  the  ship 

mrUh  convoy  and  arrives,"  was  entitled  to  a  full  return 

m  cent,  on  the  whole  amount  of  the  insurance,  includ- 

Mrein  the  sum  which  the  underwriters  had  paid  as  a      *  1233 

I  the  damaged  goods,  {j) 

pL  the  authority  of  this  case,  Lord  Kenyon  decided,  Aguiiar  v. 

I  m  policy  on  freight,  with  a  stipulation  to  return  10  per  ttmSJ.  421. 

••if  the  ship  sailed  with  convoy  and  arrived,"  —  the 


9.  Boydeti,  Dougi.  270, 271.  the  underwriter  makes  no  return  of  pro* 

9.  Boydell,  Dongl.  263.  mium  on  the  amount  he  haa  paid  for  a 

kftiveiM  oo  Average,  196,  dih  ed.  particular  average  Iom, 
&•  ilaSea  the  practice  to  be  that 
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RETURN  OF  PRBKHUX 


Return  of  pre- 
mium under 
expresB  stipula- 
tioa. 


The  arrival 
oootemplatcd 
by  thi8claiL>eu* 
an'arrival  of  the 
■hip  at  her  det- 
HfUdport  in 
tkeeouneof 
tMs  voyage. 


If  ship  sails 
with  convoy, 
and  arrives : 
but  the  goods 
insured  are 
afterwards  lost, 
the  assured  is 
entitled  both  to 
a  return  of  pre- 
mium and  a 
total  loss. 
Homcai«tle  r. 
Hawoith, 
Bfarah.  on  Ins. 

esi. 
1234* 

In  all  tliese 
cases  the  arri- 
val of  the  ship 
is  the  sole  test 
of  the  right  to 
claim  a  return 
of  premium. 


The  wordd 
"and  arrive" 
mean  arrival  at 
theuUimau 


assured  was  entitled  to  the  whole  return  calcuM 
whole  amount  of  the  insurance^  because  the  ship,  tl 
bad  been  captured  and  recaptured  on  her  voyage, 
nnately  brought  into  her  port  of  destination,  subjecti 
to  a  charge  of  9/.  145.  for  salvage,  which  the  uiu 
paid  into  court,  {k) 

In  this  case  Lord  Kenyon  said,  that  in  order  to  i 
nncaning  of  the  clause,  the  arrival  of  the  ship  shouli 
arrival  at  the  destined  port  in  the  course  of  the  vofya^ 
he  intimated,  that  if  a  ship  arrived  at  her  neutral  pi 
tination,  in  the  possession  of  the  enemy,  or  at  her  [ 
country,  as  the  property  of  other  persons,  after  a  ca 
would  not  be  such  an  arrival  as  to  entitle  the  aaso 
this  clause,  to  a  return  of  premium.  (/) 

If  goods  are  insured  with  a  stipulation  to  retan 
rate  of  premium  "  if  ship  sails  with  convoy  and  ai 
the  ship  does  sail  with  convoy  and  arrive  at  her  p 
charge,  though  she  be  there  captured  before  she 
pleted  the  unloading  of  her  cargo,  and  thus  total!; 
the  residue  of  the  goods  on  board,  the  assured  will 
to  the  stipulated  return  of  premium,  in  addition  to 
of  the  whole  sum  insured  as  for  a  total  loss,  (m) 

In  fact,  in  all  these  cases,  the  arrival  of  the  shif 
♦test  of  the  return  of  premium,  and  no  regard  is 
parties  to  the  condition  of  the  goods,  on  the  shi 
The  total  or  partial  loss  of  the  goods  is  the  subject 
detnniti/j  and  must  be  paid  by  the  underwriters, 
to  the  return  of  the  additional  premium,  whethei 
arrive  safe  or  not  makes  no  part  of  the  question ; 
principle  which  governs  is,  that  in  the  events  whic 
pened,  the  war  risk  has  been  rated  too  high."  (») 

The  words  "  and  arrive  "  mean  arrival  at  the 
mate  port  of  destination  ;   hence,  if  it  be  agreed  ii 


(l)  Aguilar  r.  Rodgers,  7  T.  Rep.  421. 
The  practice  agrees  with  this  decision,  it 
being  the  custom  for  the  underwriters,  in 
case  of  capture  and  recapture,  to  return 
the  whole  stipulated  amount  of  premium 
on  the  whole  sum  insured,  without  retain- 
ing any  thing  in  respect  of  salvage  char- 
ges ;  and  the  rule  is  the  same  as  to  gen- 
eral average  charges :  a  distinction  being 


made  between  ekargm  as 
ens  on  Average,  19^  Sth  < 

(0  7  T.  Rep.  422. 

(m)  Homcastle  v.  H 
Sir  J.  Man;(field  in  Ccmo 
Feb.  1806.    ManbaDool 

(n)  Per  Lord  liaoefiel 
BoydeU,  Dougl  271. 
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!turn  different  portions  of  the  premium  in  case  the  ship  Returaofpre- 

^       ^.m  'ft  1  mium  under 

mth  c5onvoy  for  different  portions  of  the  voyage  and  ar-  express  sUpuia- 

no  return  of  any  portion  of  the  premium  can  be  claimed  ^^ 

e  ship  never,  in  fact,  arrives  at  her  port  of  ultimate  des-  Hon:  heace!^ 

2^  although  it  be 

■*"*•  stipulated  to 

ship  was  insured  "  at  and  from  Lisbon  to  Cadiz,  and  at  ^e^"™  diflerent 

*  .  -  portions  of  pre- 

firom  thence  to  Flushing,  at  a  premium  of  twenty  guineas  mium  on  siup's 
Dent,  to  return  8  per  cent,  if  the  ship  sail  with  convoy  convoy  for  dif- 
i  Cadiz  to  England,  and  2  per  cent,  more  for  convoy  SrvojSgl!!^ 
t  England  to  Flushing :  or  10  per  cent,  ifttnlh  convoy  for  ^^^"^"g^ 

engage  and  arrives."  claimed  unless 

Ihe  ship,  after  reaching  England  from  Cadiz  with  convoy,  her  final  port. 
\  lost  by  British  capture  before  she  could  complete  her  iJ'Mwuner 
ige  by  arrival  at  Flushing.  ^  ^^^  396. 

■md  Ellenborough  held,  that  no  return  could  be  claimed 
IJD  tlie  meaning  of  this  policy,  as  the  ship  had  never 
ied  at  Flushing,  her  ultimate  port  of  destination ;  the 
rii  ^  and  arrives,^^  his  lordship  said,  annexed  a  condition 
ril  overrode  equally  all  the  stipulations  in  the  policy,  as 
fftanm  of  premium  ;  and  the  true  meaning  of  the  clause 
fbm :  —  to  return  10  per  cent,  if  the  ship  sail  with  convoy 
ike  voyage  and  arrives  ;  if  from  Cadiz  with  convoy  for 
hod,  8  per  cent. ;  and  2  per  cent,  more  for  convoy  from 
bod  to  Flushing,  (o)  In  this  case,  the  arrival  at  Flushing  Leevin  v. 
beld,  on  the  true  construction  of  the  policy,  to  be  a  con-  4  Taunt!  48a. 
i  affecting  all  the  preceding  stipulations :  where,  however, 
lipalation  was  ^'  to  return  5  per  cent,  if  the  ship  sails 
I  convoy  for  Gottenburgh,  and  arrives,  and  5  per  cent.  *  1235 
if  she  sails  for  her  port  of  delivery  and  arrives  ;  "  the 
I  of  Common  Pleas  thought  it  questionable  whether  a 
a  of  premium  might  not  be  due  for  her  arrival  at  Got- 
■gfay  though  she  never  arrived  at  her  ultimate  port  of 

minst  the  disturbed  state  of  our  commerce  in  the  last  supuiationto 

— *  I  <•  r  ■m.r  t  •        rclum  S  pOT- 

JSuropean  war,  owing  to  the  enforcement  of  Napoleon's  Uon  ofthe  pre- 

lental  system,  a  practice  sprung  up,  which  ceased  with  Jii^»»  M^ 
Ma  of  things  that  called  it  forth,  of  stipulating  to  return 
lion  of  the  premium  "/or  arrival.^^  (^) 


V,  Le  Mesorier,  4  East,       (p)  Leevin  v.  Cormac,  4  Taunt  483. 

note. 
{q)  Stevens  on  Average,  198,  5th  ed. 
^OL.  n.  43 


1250 


RETURN  OF  PREMITTM 


..  •♦ 


Return  of  pre- 
mium under 
expreai  itipula- 
tion. 

Under  this  stip- 
ulation, if  tlie 
ship  arrives  in 
ber  port  (^di»- 
chaqs^  though 
the  goods  be 
there  seised  on 
board  of  her 
before  they  can 
be  unloaded, 
the  assured  is 
entitled  to  the 
stipulated  re> 
turn  of  pre- 
mium. 
Dalgleish  v. 
Brooke, 
15£ast,29& 


Remarks  of 
Mr.  J.  Baylej. 
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That  loss  was 
by  an  excepted 
risk  is  no  ob- 
jection to  the 
assured's  claim- 
ing a  return  of 
prranium. 


Where  the 
woidt  "  and  ar- 
lires"  are  not 
inserted,  the 
ooostruction  is 
di&rent. 


I 


In  the  only  case  of  this  kind  which  came  before  theo 
it  appeared  that  goods  were  insured  on  a  Baltic  risk,  wil 
usual  latitude  as  to  touching  and  staying,  sailing  backi 
and  forwards,  &c.  ^^  until  the  captain  could  find  a  part^^ 
risk  on  the  goods  to  continue  till  the  same  should  tk 
discharged  and  safely  landed,  tailh  a  warranty  to  be  Jm^ 
capture  or  seizure  in  the  ship^s  port  or  ports  of  disckari 
a  premium  of  fourteen  guineas,  to  return  1  per  cad, 

ARRIVAL. 

The  goods  were,  in  fact,  seized  on  board  the  shipafia 
had  moored  in  Pillau  roads  for  the  purpose  of  discbui 
them,  and  were,  therefore,  considered  by  the  court  to  I 
been  seized  in  the  ship^ sport  of  discharge  within  the  wum 
the  iindcrwriters  consequently  were  discharged  from  ik  i 
but  the  court,  nevertheless,  held  that  there  had  beenfloci 
arrival  of  the  ship  as  to  entitle  the  assured  to  the  MifMii 
return  of  premium,  (r) 

As  to  this,  Mr.  J.  Bayley  says,  '^  both  the  ship  and  go 
arrived  safely  for  the  purpose  of  exonerating  the  wdofn 
from  all  risks  of  the  voyage,  to  answer  which  theyhadrti^ 
a  large  premium,  part  of  which  tlvey  etigaged  to  rdf^ 
arrival.  An  arrival  has  taken  place,  and  they  have  U 
benefit  of  it ;  but  they  say,  that  because  some  persooi  I 
♦taken  from  the  assured  the  goods  after  arrival,  thougk'l 
the  underwriters,  are  not  to  bear  the  loss,  yet  they  are  lol 
the  whole  premium.  This  does  not  seem  to  me  the 
meaning  of  the  contract."  (5) 

It  is  clear  from  this  case  that  it  is  no  objection  to  the d 
for  a  return  of  premium  that  the  loss  was  one  not  ifli 
against,  provided  the  ship  have  arrived,  (f) 

§  427.  Hitherto  we  have  been  considering  the  «• 
which  the  stipulation  is  for  a  return  if  the  ship  Bxk' 
convoy  and  arrives. 

Where  the  words  "  and  arrives  "  are  not  inserted,  W 
stipulation  is  simply  for  a  return,  "if  the  ship  saib' 
convoy,"  the  construction  is  different,  and  the  rule  of  S 
v.  Boydell  will  not  apply. 

(r)  Dalgleish  v.  Brooke,  15  East,  295.    PhiUips  on  Ins.  543, 544.    { B/^ 
(#)  15  East,  30S.  Col.  Ins.  Co.  8  John.  491.  0^ 

(0  Same  rule  in  the  United  States.    2    Fireman's  Ins.  Co.  12  Jolm.  lU } 


•■I 
0 
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[ence,  where,  in  an  insurance  on  goods,  with  a  stipulation  Retain  of  pre- 

stom  80  much  per  cent. ''  for  convoy,"  the  assured  claimed  tx^nm  stipo- 

DOOYer  the  stipulated  return  (on  the  ground  that  the  ship  '^^^' 

sailed  with  convoy)  in  addition  to  a  total  loss,  the  jury  i^ota^M?oo.''^ 

Bed  to  give  it,  saying,  that  the  assured  had  a  right,  in  case  ^^  ^  JJ^ 

I  total  loss,  to  add  the  whole  amount  of  premium  to  his  ^«} .^  ciaiin,  m 

.  _  -  addiuon  there> 

■ce,  and  so  could  recover  it  in  that  shape  included  in  the  to,  a  retam  of 
i  loss.     Sir  James  Mansfield,  before  whom  the  case  was  ElTi^h^  v. 
t,  did  not  object  to  this  ;  nor  was  the  court  moved  upon  4  xaum.  510. 
f)    Mr.  Stevens,'indeed,  say^  that  it  has  been  long  the 
tke  at  Lloyd^s  never  to  make  return  upon  the  amount 

by  the  underwriter  for  losses,  whether  particular  average 
ital  (v) :  and  in  cases  where  the  rule  of  Simon  v.  Boydell 

not  apply,  this  may  perhaps  be  taken  to  be  the  law  as 
M  the  practice. 

m  return  of  premium  be  stipulated,  in  case  the  ship  sails  Where  under- 
oonvoy,  and  before  she  can  do  so,  the  underwriters  are  ^cy"cootidn* 
larged  by  a  breach  of  warranty,  the  assured  will,  it  SftfOT^Sih" 
IB,  be  nevertheless  entitled  to  the  stipulated  return,  (w)  ^^o(^ 
What  constitutes  a  sailing  with  convoy  so  as  to  entitle  the  ramvbefore  it 
isd  to  claim  a  stipulated  return  of  premium  within  the  pUed  with,  the 
flODg  of  these  clauses,  may  be  seen  by  the  following  case :  Stheieas  odS' 

diip,  insured  "  at  and  from  Oporto  to  Leghorn  at  12  {J^***  ^  ^ 
per  cent.,  to  return  6/.  if  she  sailed  with  convoy  from      «  1237 


toasi  of  Portugal  and  arrived,"  sailed  under  convoy  from  Whatconsu- 

X  •  1  «  1  -I  1  tutessailuig 

rto  to  Lisbon,  the  general  rendezvous,  in  order  to  pro-  with  convoy 
thence  with  the  whole  fleet.     The  Oporto  fleet,  however,  SfatSa.    '^^ 
I  dispersed  on  its  way  to  Lisbon,  lost  the  convoy,  on  2^JiTnu!* 
h,  the  ship  in  question,  then  judging  it  for  the  best,  ran  i^^- 
ingland,  and  arrived.     Lord  Eldon  held  that,  upon  the 
construction   of    this   clause,    which   only   required    a 
g  with  convoy  from  some  part  of  the  coast  of  Portugal, 
SBured  was  entitled  to  the  stipulated  return  of  premium 
le  ship's  having  sailed  with  convoy  from  Oporto  and 

)d  in  England,  {x) 

the  last  case  in  the  English  reports  on  the  subject  of  ^»«Jraction  of 
lection,  it  was  held  that,  under  a  stipulation  in  a  time  time  policy  fat 

a  retam  oif  pus* 
p.  AUnutt,  4  Taunt  510.        (v)   Meyer  v.  Gregson,  BianhaU  on  Sdwlaid  up. 


li  €a  Ids.  676.  Ins.  682.  Hunter «. 

Ia  Avenge,  196»  5ih  ed.  (:r)  Audley  9.  Duff,  2  Bos.  dc  PuU.  111.   ^"ffht,  10  E 

dt  Cr.  714* 
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Keium  of  pie-    policy  on  a  ship  "  for  a  return  ■ 
MlpnaMipu-     for  every  uncomraenced  raoni 

'^""^ titled  to  a  return,  by  reeaon  of 

for  several  months  out  of  the 
in  force,  as  it  appeared  that  s 
the  year  :  for  the  words  laid  vj 
word  sold,  must  be  taken  to  i 
up  as  would  take  place  if  the  e 
put  a  final  end  to  the  policy.  (i 


Sect.  V.  Deduction  o^ 
Dedudino  of         §  423.  lu  all  those  cases  wb 

one  LkJfptr  ■,■,-, 

ceni.  either  in  whole  or  in  part,  it 

Ciutum  iu  III-     derwriler  one  half  per  cent.,  i 

low  dnluoliun  .-       i    .■  .i_  ■■ 

of  one  iiulf  per  press  Stipulation  in  the  policy  aj 
"  'it  is  said  that  the  whole  pre 

understood  with  this  exceptioi 
as  may  be  seen  from  the  for 
collected  by  Emerigon  {s) ;  ■■ 
writers. 

ReatoD  tor  iiua  As  to  the  reasons  of  the  all< 
Emerigon  following  the  aiithi 
sideriug  it  as  given  to  the  un 
trouble  in  signing  the  policy  (< 
Polhier  (It),  who  in  this  resp 
Paly  ((■)  and  the  majority  of  i 
indemnity  to  the  underwriter  f 
n  on  •performance  of  the  contra< 
The  best  reason  is  that  give 
that,  "  as  the  insurer  can  never 
self  from  the  contract,  it  seema 
assured  thinks  proper,  to  put 
prevent  the  risk  from  ever  c 


1238* 


(«)  Clinii.  I 
111.  isii7.    ail* 

aw,  Sill  ed. 


I.  Wrighl,  10  B.  &  Cr. 


PATHSNT  or  PBEIOUM  INTO  COURT.  1253 

e  compensation  to  the  insurer  for  his  trouble  and  dis-  Deduction  of 
Motmentk"  {d)  ^St.     ^' 

ot,  whatever  the  reason  may  be,  the  rule  is  in  practice  Always  acted 
ijB  acted  upon  at  Lloyd's,  where  no  stipulation  is  made  ^"'P™*'***- 
le  contrary,  (e) 

p  indeed,  the  underwriter,  at  the  time  of  subscription,  Except  where 
I  in  fact  informed,  or  must  have  known  of  some  radical  ul^  SSder!^  ^'^ 
Dt  avoiding  the  contract  —  as  if  he  were  to  insure  goods  SaaduieS.**^ 
a  he  knew  of  their  safe  arrival,  or  seamen's  wages,  or 
raband  goods,  knowing  them  to  be  such  —  in  such  and 
like  cases  equity  dictates,  and  the  rule  is,  that  he  can 
(  no  claim  to  this  allowance.  (/)  in.  \239 

Jthier,  supposing  the  claim  to  be  founded  on  the  avoid-  Apart  fram  this 
m  of  the  contract  by  the  act  of  the  assured,  considers  that  Se^SducSott' 
■iderwriter  could  not  deduct  a  half  per  cent,  if  the  incep-  j^J^^^hiuier 
of  the  risk  was  prevented  by  the  act  of  God,  as  by  the  i*»«  avoidance 
^  or  goods  being  destroyed  by  lightning,  fire,  or  other  or  non-ioceptp 
ident,  after  the  policy  was  subscribed,  but  before  it  had  becauaedThy 
•bed  (g)  :  but  Emerigon  and  Boulay-Paty  consider  this  iSsiued  w^iSe 
inement,  and  the  latter  points  out  that  the  modern  law  act  of  God. 
IMly  gives  the  underwriter  the  right  to  make  this  de- 
lioQ  on  the  ground  of  indemnity  (a  iitre  dindemniU,)  from 
ie?er  cause  the  avoidance  of  the  risk  may  arise.  (A) 
V>  provide  against  this  deduction,  stipulations  are  fre- 
Mly  introduced  into  policies,  that,  under  certain  circum- 
oeSi  the  whole  premium  shall  be  returned. 


».  Vn.  Practice  as  to  Paying  the  Premium  into  Court. 

129.  In  all  cases  where  there  is  reason  to  suppose  that  Practice  at  to 

J  ,  -111-  r  '.  p*y»nff  **»  pw- 

Mored  may  be  entitled  to  claim  a  return  of  premium,  it  mium  into 

be  advisable  for  the  underwriter  in  defending  an  action  ^^ 

le  policy,  to  pay  the  premium  into  court  under  a  plea  of  Bhouid  be  paid 
aent  in  the  common  form.  wtoSSJSi  it  ia 


likely  the 

ed  will  be  enti- 

683.     Steveua  on  Ave-    182.    Valin,  Comment,  on  Old.  Ut.  dea  tied  to  a  retum. 

08^  dlh  ed.  Asaaraacea,  art.  16, 17,  38^  41. 

fcteTcni  on  Average,  206.  (^)  Traits  d'Asaurance,  No.  182. 

EmerigOQ,   chap.    zvi.    aect.  6,        (A)    Emerigon,  quA  tupra,      Boolay- 

^othier,  Traits  d' Assurance,  No.    Paly,  Conference  aur  Emerigon,  torn.  ii. 

p.  203,  ed.  1827. 

43  ♦ 


Fi«eticeuto 
pHyipg  ihe 
prenuum  ulo 


CoodmI  for 
pluntiff  need 
nul  mealiOD  in 


RETURS   01  PW 

If  this  be  not  done,  and  the  na 
lished  be  such  as  to  show  that  the 
tion,  and,  consequently,  that  a  retu 
if  the  declaration  contains  a  count  f 
as  well  as  a  special  count  on  the  [ 
covered  on  the  first  or  special  cot 
count  the  plaintiff  will  be  entitled  1 
much  of  the  costs  of  the  trial  as  wi 
him  in  support  of  the  common  cou 

Lord  Eldon,  while  Chief  J.  of  1 
opinion  that  if  ihe  nature  of  the  del 
plaiiiiiff  must  necessarilg  recover 
failed  in  his  demand  for  a  loss,  t( 
*necd  not  state  a  single  word  tc 
premium :  where,  on  the  other 
greater  demand  did  not  necessari. 
upon  the  less,  his  lordship  inclined 
plaiulitT's  counsel  should,  in  fairm 
go  for  a  return  of  premium:  find 
of  the  courts  to  be  against  him  i 
gnve  way  ;  and  the  practice  is  not 
oonnscl  for  the  plaintiff  need  not 
opening  an  intention  to  claim  a 
the  defendant's  case  shows  he  is  i 
and  recover  it  under  the  count  foi 
at  any  time  before  verdict :  ^  the  re 
being  thai  by  setting  up  a  demand 
the  first  instance  he  might  dispare 
fessing  a  doubt,  at  least,  of  being  t 
claim.  {J) 


(i)  Tbe  praclice  was  bo  Killed  in  Pen- 
toa  I.  Lee,  2  Bus.  &  Pull.  330. 

O)  AUnhall  on  lu.  063.    Per  Chun- 


ee  FeDnimnn  v.  Tuclcer,  11  Man.  S6  ;  Fi 
.Vaddinglon  r,  UiiileJ  [na.  Co.  17  John.  33 
alona  return  of  premium,  see  WailJiugtoi 
lul  Ihe  court  will  pol,  *ner  verdict,  gram  a 
id  for  Ibe  relum  of  premium,  no  notice,  al 
lolbejury.     Peaaipmii  v.  Tucker,  11  Hi 


(1255) 


♦CHAP.  XII.  ♦  1241 


COVraiY    BACK    OF    LOSSES    IMPROPERLY   PAID — CLAIMS  FOR 
SALVAGE  IMPROPERLY  WITHHELD. 

§  430.  It  sometimes  happens  that  after  a  loss  has  been  Recovwj;  bw* 
ad,  the  underwriter  discovers  that  there  was  fraud,  or  mis-  properly  paid 
pmentation,  or  concealment  in  the  original  contract,  or  that  'Z\^^^^ 
tte  were  other  circumstances  attending  the  loss,  which,  if  f^|®'*^»^^ 
lown  at  the  time  the  loss  was. claimed,  would  have  justified  ifqpderwritCT 
•  resisting  the  demand.     In  such  case  he  may  maintain  an  afterpayment 

.  ^  ,  -  of  l068)  dUh 

tiOQ  for  money  had  and  received  against  the  assured,  or  coveiv  fraud  or 
B  broker  who  has  effected  the  policy,  to  recover  back  the  rtancMfliv^ 
n  which  has  been  so  paid ;  and  which  is  familiarly  termed  {J^}*i^5ch  jje 
insorance  law  a  fovl  loss :  where  the  action  in  such  case  is  "^f^J^^/PV^ 

•'  ,  .  ^  ed  of  before,  bo 

Digfat  against  the  broker,  it  cannot  be  sustained,  if  the  may  recover 
ler  have  actually  paid  over  the  loss  to  the  assured,  on  the  improperly 
EDciple  that  one  man  is  not  to  be  a  loser  by  the  mistake  of  ^' , 

•  111"         ^Vich  losses  are 

Other :  in  such  case  the  action  should  be  brought  against  called /^u/ 

fetflsured  himself:  if,  however,  the  broker  has  merely  passed  ^j^  ^^^^  g^. 

>  loss  in  account  with  his  principal,  but  not  actually  paid  it  {^L^araiMt 

ar  to  him,  this  will  be  no  answer  to  the  action  brought  by  ^>roker  who  has 

%  r  V  o  ./    actually  paid 

'  Doderwriter  for  its  recovery,  (a)  over  the  loss : 

Ifi  however,  the  underwriter  at  the  time   he   paid   the  oniy*paased  it 
■ley,  knew,  or  might,  upon  inquiry,  have  been  informed  of  ®^  «cco«Mit. 
grounds  upon  which  he  could  have  resisted  the  claim,  he  writer  knew,  or 
txiot  afterwards  bring  an  action  to  recover  it  back  :  ^  for  in  Eiown,*he 
li  case  the  general  convenience  requires  that  the  party  fJnce  at^'unwof 
•ing  it  should  be  estopped  from  further  contesting  his  payment,  action 
tility,  as  otherwise  the  door  would  be  opened  to  infinite     #  1 042 
i^aSion  (6)  :  and  the  same  principle  would  apply  a  fortiori 

I   BuUer  «.   Harrison,  Cowp.  565 ;  (b)  Bilbie  v.  Lumley,  2  East,  469,  and 

i«e  the  principle  of  law  well  devel-  note  to  Shepherd  v.  Chewter,  4  Camp. 

in  the  case  of  Cox  v.  Prentice,  3  274. 
L^  &  Set.  344. 


>  See  Barlow  v.  Ocean  Ins.  Co.  4  BletcaU;  270. 
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BeocKKiy  back  to  cases  in  which  the  underwriu 

prcneilr  pud  under  compalsion  of  legal  pro 
"^^^i^  exception  to  this  rule  be  admitte 
pnMrir  wtib-  in  cases  where,  after  the  aBsured 
ifMhwwiM  iC  P™**""*  ^^^  underwriter  receive 
Trill,  ttao^'     he  could  not,  by  any  possibility 

loninidnDdn  ,  ,.  ,  « 

kgifooapui-     was  depending,  (a) 

AA^irp-TiDtnt  ^U  after  payment  of  a  toti 
sfauMiM,    proceeds  of  its  sale,  be  withbel 

maasTilndand  '^         ,    .  .       ' 

■Mcifed,  ita      may  bring  an  action  for  money 

i<MdL^B>'"*^  assured  (e)  ;  and  will  recover  i 

""'*^-  done  any  act  at  the  time  of  se 

less  than  the  whole  amount  ol 

.  mandfl,)  whereby  he  waives  his 

<c)  HairiM  E.  tUmpton,  T  T.  Bep.    e 


Burr.  lOOS,  ud  LiveMf  v.  Rider,  cited  7 

T.  Bep.  sea.  9 

<4  Sec  u  to  thii,  ibe  obMrratioDi  ol 
Hanhall  on  In*.  T41 ;  and  kc  Knerigoa,    g 


>  Homer  V.  Fab,  1  Pick.  433.    3( 


PART  IV. 

S  OP  PROCEDURE  BY   WHICH  THE   RIGHTS   AND    DUTIES 
THE  PARTIES  TO   THE  POLICY   MAY   BE  ENFORCED, 


.(1259) 


♦CHAP.  I.  ♦1245 


JURISDICTION  OF   COURTS. 

\  431.  Whatever  might  hare  been  the  case  in  fonner  JurMdictkxi  of 

les,  it  is  now  quite  certain,  and,  indeed,  matter  of  every : 

y  practice,  that  the  proper  tribunals  in  this  country  for  couriaofiaw 
"iig  the  rights  and  duties  of  parties  to  policies  of  marine  tSSbanaiisSf^ 
Korance  are  the  superior  courts  of  law  at  Westminster :  ^  SmpoL^sT" 

^  Their  jurisdio- 

tioo  cannot  be 

Xi  De  liovio  9.  Boit,  2  Gallison,  308,  which  was  a  h'bel  brought  in  the  district  agreement  in 
ttnpoo  a  policy  of  insurance,  Mr.  Justice  Story  decided,  that  a  poHcy  of  insur-  the  policy  to 
*■  a  maritime  contract,  and  therefore  within  the  cognizance  of  courts  of  admi-  ^'^  ^  arbitrsp 
^  nd  maritime  jurisdiction.  The  jurisdiction  of  the  admiralty  over  policies  of  ^^' 
■iBoe  was  again  asserted  and  sustained  in  the  case  of  Andrews  v.  Essex  F.  &  M. 
Co.  3  Mason,  6,  and  in  the  case  of  Peele  v.  Merchants  Ins.  Co.  3  Mason,  27. 
Mi  last  case,  Mr.  Justice  Putnam,  in  Deblois  v.  Ocean  Ins.  Co.  16  Pick.  310,  in 
19  the  jodgment  of  the  court  said  ;  —  it  *'  was  the  case  of  the  ship  Argonaut, 
A  was  litigated  for  years  under  circumstances  of  considerable  excitement.  It 
«t  fint  brought  before  this  court.  Afterwards  it  was  sustained  under  the  admi- 
juriidiction  of  the  court  of  the  United  States  for  this  circuit,  and  a  decree  waa 
ft  for  the  plaintitf,  accompanied  with  a  most  elaborate  and  learned  argument  in 
of  tbe  decree.  An  appeal  was  taken  to  the  Supreme  Court  of  the  United  States, 
ii  ii  believed  that  the  admiralty  jurisdiction  was  not  sustained.  At  any  rate  the 
^fipeaied  again  in  our  court.  See  also  American  Ins.  Co.  v.  Ogden,  20  Wen- 
K98.  But  in  Hale  r.  Washington  Insurance  Company,  2  Story,  C.  C.  176)  which 
ft  I3>el  in  Admiralty  on  a  policy  of  insurance,  fiir.  Justice  Story  reasserted  and 
tmd  the  doctrine  of  De  Lovio  v.  Boit,  respecting  the  jurisdiction  of  the  district 
•  df  tbe  United  States,  as  courts  of  admiralty,  over  policies  of  insurance.  In  tins 
.Ike  learned  judge  said  ;  —  "  Nearly  twenty-seven  years  have  elapsed,  since,  in 
ia»  of  De  Lovio  v.  Boit,  2  Gallison,  398, 1  had  occasion  to  consider  and  to  affirm 
MUaetioa  of  tbe  district  courts  of  the  United  States,  as  courts  of  admiralty,  over 
lit  of  insurance.  I  have  not  unfrequently  been  called  upon^  in  the  intermediate 
ii,  to  re&ujnine  the  same  subject,  and  I  wish  now  only  to  state,  that  I  deUbe- 
If  adhere  to  the  doctrine  therein  stated.  Indeed,  in  the  various  discussions,  which 
<illwe  taken  place,  here  and  elsewhere,  I  have  found  nothing  to  retract,  and 
h||  to  qualify,  in  that  opmion,  in  respect  to  the  true  nature  and  extent  of  that 
ilNioa,  and  its  importance  to  the  commercial  and  maritime  worid.  To  no  nation 
^tf  Bore  importance  and  value  to  have  it  preserved  in  iu  full  vigor  and  activity, 
i  to  America,  as  one  of  the  best  protections  of  its  maritime  interests  and  enter- 
Vk  It  waa  my  hope  and  expectation,  many  years  ago,  that  the  jurisdiction  of  the 
Mty  over  policies  of  insurance,  would  have  been  finally  settled  in  the  Supreme 
H  of  the  United  States,  in  a  cause  from  this  circuit  then  pending  before  it  But 
mmt  went  off  without  any  decision.    But  I  have  reason  to  believe  that,  at  that 


i 


1S60  jTBisDiciiON  or 

JuriadicijoD  of    and  SO  clearly  is  their  jurisdiclioa 

""^ kind,  that  it  cannot  be  ousted  eve 

•ntwud  hu     ecrled  in  the  policy,  to  the  effect  tl 

^^J^"    between  the  parties,  the  matter  si 

rerneuce  peDd-  tjo,,  {„j  ji  although,  if  an  oward  h 

will  be  a  bar  to  an  action ;  and  t 

the  same,  where  the  parties  have 

to  arbitration,  and  the  reference  is 

CoacuoTeqai-       Courls  of  Equity,  as  8  general  n 
tr,  genenllr  . .  ■'        ,    °    ,    .      . 

■pMtkmj,  liHve   qucsliotis  of  insurance  (r) :  their  ri 

SToHHc^in-     lionaunly  arises  in  cases  where  the  < 

*"'"'°°"  to  deal  with  them  Baiisfactorily,  ai 

equitable  Jurisdiction  becomes  necf 

Bwkicueiar  of  justice.     Thus,  OS  we  have  aire 

ofeqnitrwili     manifest  mistake,  the  Court  of  C 

evidence,  appears  to  have  been 

1246  *      parties  (</) :    they  will,  on  applies 

i,u(Mto^    compel  a  trustee  to  permit  his  nar 

lioD  on  policy,    tercstcd  (c) :  they  will,  also,  comp 

SS^of     *^^  production  of  documents  by 

f""-  pending  at  law ;  and  before  the  1 

commissions  to  lake  depositions  ab 

(«)  Kill  r.  Hullbur,  1  V/Ot.  139.     See        (c) 

the  priiid|ilc  rcicf  iiized  in  Tbumpeon  v.  dun  i 
Cboruook,  »  T.  Iti-p.   139.     Glailaluuc  b.        {d, 

OilHuni',  SC.ItF.  SSI.  Atk. 

{i)  See  the  juJgmEnl  of  Ibc  court  in  Com 

Kill  p.  Hollisli-r;  bul  Die  Itm  pujnt  ■evini  Ibe  I 

doubiriil:  B»)otlwBMiap  re^jjin^  on  llie  ^  Du 

egret-iiiunl  uiid  BWurd,  wbero  Iba  cevvial  343. 

unilerwrilen  on  one  policy  have  ogre«l  Wnjl 

lu  n-tiT,  MS  GocdMm  p.  Furbe*,  6  T«uul.  Co,  li 

171.     1  MarehnU'i  Rep.  SS5.  Iiu.  ( 


lime,  my  Icntnod  brolhen,  Mr.  Chief  Jivlice  M 
weru  prtpuniil  to  inainlaia  Ibe  jurudietion.  \ 
ibea  uim,  I  do  not  know ;  but  1  hare  no  reasoi 
were  oppoaeJ  lo  Ibe  jurisdiction."  See  Rftin«y 
'  See  Hiillliide  v.  Penning,  2  Bro.  C.  C.  (Per 
cited  :  1  Duer,  Ing.  90,  Ql,  4  3S  i  AUt^re  r.  Mar] 
Bobioion  D.  Geutsei  Ini.  Co.  IT  Uoine,  131. 
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to  stay  proceedings  in  the  meantime  (/)  :*  in  the  United  Jurisdiction  of 

es,  they  have  decreed  the  specific  performance  of  an  ■ 

ement  to  make  or  renew  a  policy,  (ir)      So,  where  a  Or  order  policy 
Vf  has  been  obtained  by  f rated,  a  court  of  equity  is  the  deredandcmn- 
ler  tribunal  to  which  to  apply,  to  compel  the  assured  to  ^fraui*^**** 
mder  it  to  be  cancelled.  (A)     In  one  case,  the  Court  of  When  ibcy  win 

.  ,  ,  ^   ^  -  ...  ,       grant  injuno- 

ncery  are  said  to   have   granted  an  injunction,  on  the  Uon  on  captain. 

kation  of  the  owner  of  the  cargo,  to  restrain  the  master 

I  selling  the  cargo  to  pay  debts  for  which  the  owner  was 

answerable  (t)  ;  but  that  court  dismissed  a  bill  for  an 

iction  to  restrain  the  captain  from  delivering  the  cargo  to 

MHisignees  until  a  contribution  in  general  average  could 

djusted.  (j) 

aeems  at  one  time  to  have  been  considered  that  courts  of  Courts  of  equi- 

ty  have  no  pe- 

y  had  a  peculiar  jurisdiction  in  cases  of  general  average  cuHarjuriadio- 

ribation  {k)  ;  but  ;t  is  now  clearly  settled  that,  though  general  ayer- 

t  may  probably  still  be  had  to  the  Court  of  Chancery  in  JiS.^^^^**" 

[dieated  cases  of  contribution,  yet,  generally  speaking, 

node  of  proceeding  is  by  action  at  law,  whether  the  claim 

lide  by  the  shipowner  against  the  owners  of  the  cargo  (Z), 

y  one  shipper  of  goods  against  another  (m),  or  by  either 

ost  the  underwriter,  (n)  ♦  1247 

there  may,  indeed,  be  cases  in  which  the  policy  is  so  Where  the  pol- 

>.  J   .1     .  1  -11  I-  .  ,    .      icy  is 8o  framed 

M  that  an  action  at  law  will  not  he  upon  it;  and  m  that  an  action  at 

I  'II        «    I' 

I  cases  the  proper  mode  of  proceeding  is  by  bill   in  u^n^i,th« 
•eery.     Thus,  where  three  of  the  directors  of  a  fire  in-  JJ^^'Ji'^^*^ 
•cc  company  executed  a  policy  to  indemnify  the  plaintiff  ^y  bui  in  Chan- 
mt  loss  by  fire,  whereby  they  directed,  ordered,  and  ap-  Aichomer. 
ied  the  directors  for  the  time  being  to  pay  any  loss  which  e  Moore,  202. 
I^intiff  might  sustain  by  fire,  Lord  Tenterden  and  the 
ttof  King's  Bench  held,  that  no  action  at  law  could  be 
Mtined  on  this  policy  either  against  the  three  directors 

Gfaitty  V.  Selw)m,  2  Atk.  359.   The  (t)  Morrison  p.  Noorman,  Beneck6,  Pr. 

^  e.  42,  has  vested  in  the  courts  of  of  Indem.  259. 

>V  law  the  same  powers  as  to  jshu-  {j)  Hallett  p.  Bousfieid,  18  Yes.  187. 

lliiiMiiiiii,  &c.  which  was  formerly  {k)  Sheppard  p  Wright,  Show  P.  C. 

Nad  by  coons  of  equity.  18. 

^Fnidiwv.  Washington  Ins.  Comp.  (/)  Birkley  v.  Presgrave,  1  East,  220. 

Ha,  545.    2  PhilUps  on  Ins.  563.  Price  p.  Noble,  4  Taunt  123. 

^Hottingham  v,  Thomborough,  2  (m)  Dobson  p.  Wilson,  3  Camp.  480. 

SM.    Wilaon  v.  Duckett,  3  Burr.  (n)  MUward  p.  Hibbert,  3  Qu.  B.  120. 
»i  Coita  V.  Scanderet,  2  P.  Wms. 
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who  hsd  executed  it,  or  agaiast 
-  being  :  for,  as  to  the  former,  it  wi 
to  third  parties  to  pay  the  losa  ; 
never  having  executed  the  policj 
■  Where,  however,  an  action  of  co' 
three  of  the  directors  of  a  similar  c 
a  pohcy  under  seal,  vrhereby  it  i 
that,  on  certain  conditions  (which 
complied  with,)  plaiatiS* should  tx 
out  of  the  society's  funds  in  case  ' 
C.  Pleas  held  that  the  action  wi 
being  manifestly  distinguishable  f 
here  the  defendants  had  Ihenudves 
tkey  were  not  parlies  to  it.  (  p) 

(e)  Alchome  t.  Seville,  S  Moore,  202         ( 
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FORM  OF  ACTION. 


)  432.  On  policies  by  private  underwriters,  being  instru-  Fonn  of  action. 
ptB  not  under  seal,  the  proper  form  of  action  is  assumpsit,  Where  policy 
1  the  declaration  must  be  specially  framed:  against  the  the  proper  foim 
o  old  incorporated  companies,  the  Royal  Exchange  and  the  "  •■~™P""- 
ondon  Assurance,  debt  or  covenant  is  the  proper  form  (a) ; 
A  the  same  observation  applies  to  such  of  the  various  in-  J^^SiT 
iporated  or  joint  stock  companies,  formed  since  the  5  G.  gel^>^onw>d 
e.  114.  (a.  d.  1824,)  as  employ  policies  under  seal.  (6)  change  Anur- 
Ticre,  however,  these  companies,  as  is  very  frequently  the  paniea. 
le,  use  policies  not  under  seal,  the  form  of  action  on  such  A^^nat  the 

'r  »  newcompa- 

mesj  as  in  the  case  of  those  effected  with  private  under-  DiefldepeDdaon 
iters,  will  be  assumpsit,  (c)  icy.  whettar* 

The  new  pleading  rules  allow,  and  it  is  usual  in  practice  nJ^*' 
add  to  the  special  count  on  the  policy,  counts  for  money 
i  and  received,  and  for  an  account  stated,  under  the  former 
which  the  plaintiff,  if  he  is  entitled  thereto,  may  enforce 
daim  to  a  return  of  premium,  (rf)  ^ 

0  See,  howerer,  Chitt.  PI.  vol.  ii.  p.  (b)  Such  "as  The  Neptune,  Benson  v. 

M  ed.    Where  debt  lies,  it  may  be  Chapman,  6  M.  &  G^.  792,  &c.  (cove- 

MBlly  the  preferable  form,  because  a  nant.)    The  Indemnity  Mutual  Marine, 

fet  may  be  joined  for  money  had  and  Mil  ward  r.  Hibbert,  3  Qu.  B.  120,  (debt.) 

Iwd  imder  which  the  premium  may  (e)  See  ace.  assumpsit  brought  on  poli- 

Veovered  back ;  see  a  form  against  cies  of  tlie  General  Maritime  Ass.  Comp. 

^^DBdoB  Ins.  Comp.  in  Debt,  ibid.    By  Sutherland  v.  Pratt,  12  Mees.  &  Wels.  16. 

U  G.  1,  c.  90,  s.  43,  these  two  com-  Ashley  v.  Pratt,  16  Mees.  &  Wels.  471. 

■v  are  empowered  to  plead  the  gen-  Of  the  Alliance  Marine  Ins.  Comp.  Man- 

iane,  and   give   under  it   special  ning  r.  Irving,   1  Comm.  B.  168,  and 

^i  ID  defence.    By  Reg.  Gen.  Trin.  many  others. 

^  1  Vict  the  words  "  by  statute  '»  (rf)  Reg.  Gen.  Hil.  7,  4  W.  4,  reg.  5. 
be  inserted  in  margin  of  such 


Pemiman  v.  Tucker,  11  Masa.  66 ;  Foster  r.  U.  States  Ins.  Co.  11  Pick.  85; 
UogtOQ  V,  United  Ins.  Co.  17  John.  23. 
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PARTIES  TO  THE  ACTIOK. 

Pwiiet  to  the        ^  433.  As,  generally  speaking,  policies  in  this  ct 

■CIlOu* 


^,       . effected  by  brokers  in  their  own  name,  for  the  ben 

Tb6  actioD  may 

smeraiiy  be      of  a  named  principal,  or  of  whom  it  may  concern 

£*i2o  nimae*^of  cral  rule  is,  that  the  action  on  the  policy  so  effeele 

£^^^;'J[{;^  brought  either  in  the  name  of  the  principal  for  who 

of^^P""*^*-   it  was  really  made  (a),  or  of  the  broker  who  was  im 

mteretted.        concerned  in  effecting  it  (6)  ^ :  it  is  treatedi  in  i 

contract  of  the  principal  as  well  as  of  the  agent 

same  ground,  the  action  for  a  return  of  premioD 

brought  either  in  the  name  of  the  broker,  ot  of  the 

on  whose  behalf  the  policy  was  made,  (c) 

Bat  no  one  not      It  must  be  Understood,  however,  that  in  order 

cu  fue  on  Uie    pcrson  not  named  in  the  policy  the  right  of  suing  t 

Eo  hi  an*^-     ^^^^  ^^  proved  that  he  has  an  interest  not  only  in  tl 

*««^  insured,  but  in  the  policy  (d)  * :  and  if,  after  the 

(a)  Woolff  V,  Horncastle,   1  Bo«.  &  (B)  Usparicha  v,  NoUb^  I 

Pull.  323.    Routh  p.  Thompson,  13  East,  Sargent  v.  Moms,  3  B.  ^  i 

274.     Lucena  v.   Crawfurd,  2  BO0.  6c  see  Story  on  Agency,  19L 

Pull.   N.  R.  279,  and  numerous  other  (c)  Martin  9.  Sitwell,  1 9 

cases.  (<0  Crawfurd  9.  HonMit' 


>  Davis  9.  Boardman,  12  Mass.  80 ;  Ward  v.  Wood,  13  Mas.  59; 
Rhinelander,  3  John.  Cas.  369  ;  Pacific  Ins.  Co.  v.  Catlett,  4  WeodeB, 
r.  Commonwealth  Ins.  Co.  !)  Pick.  76 ;  Copeland  v.  Mercantile  lot* 
198 ;  Farrow  r.  Commonwealth  Ins.  Co.  18  Pick.  53 ;  Jefferson  bi.  0 
7  Wendell,  82 ;  Cranston  r.  Phil.  Ins.  Co.  5  Binney,  538 ;  MarylaBdIii 
ham,  3  Harr.  &  John.  62;  Spring  v.  South  Car.  Ins.  Co.  8  Wbeatot,  2 
who  procures  insurance  to  be  made,  in  his  own  name,  for  anocher  | 
whomsoever  it  may  concern,  cannot  maintain  an  action  on  the  p<v 
name,  if  his  authority  ia  disavowed  or  revoked,  before  action  broogfcli  ■ 
some  express  provision  in  the  policy,  such  as  "  payable  to  him  in  ciMC 
has  a  lien  or  other  interest,  which  the  party  whose  property  is  insared  a 
Reed  9.  Pacific  Ins.  Co.  1  Melcalf,  166;  Copeland  v.  Mactatii 
Pick.  198. 

*  Newson  9.  Douglas,  7  Hair.  &  John.  456;  Paoifio  Ins.  Oa «.  Oil 
deU,  75. 
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!ted,  but  before  the  loss,  he  assign  away  his  interest  in  the  Parties  to  the 
g  insured,  he  cannot  sue  on  the  policy,  except  as  trustee 


the  assignee,  and  that  only  in  cases  where  the  policy  is  thing  insmed, 
ded  over  to  him  on  the  assignment,  or  there  is  an  agree-  ^^g^ed  his*" 


m- 


rt,  that  it  shall  be  kept  alive  for  his  benefit,  {e)  ^    Where,  j^'^^^^y 
rever,  the  assiffnment  is  not  made  till  after  the  loss,  he  sue  oa  the 

DOlicV  Bit 

r,  in  all  cases,  sue  thereon  as  trustee  for  the  assignee.  (/)  tnuitee. 
here  the  policy  contains  the  usual  clause  "  lost  or  not  lost,"       *  1250 
party  for  whose  benefit  it  was  made  may  sue  thereon  in  (ASiio8t,»* 
«ct  of  average  losses  that  had,  without  his  knowledge,  ^plJ^^^ 
ned  to  the  thing  insured  before  he  became  its  owner,  and  1°?  *^««  ^ 

°  '  interest  oom- 


the  policy  was  efiected.  (g)  menced. 

There  the  consignee  of  goods  pledges  the  bill  of  lading  Pledgee  of 

I  another  person  as  security  for  advances  made  by  him,  fuode^situy 

tan  agreement  that  he  (the  consignee)  shall  effect  an  in-  gij^J^J- 

Doe  on  goods  for  the  benefit  of  the  pledgee,  and  deposit  the  jjf^^**  ^ 
tj  with  him,  the  pledgee  may  sue  in  his  own  name  on  the 
tj  80  effected  for  his  benefit,  (h) 

m  policy  is  made  in  the  names  of  A.  and  B.,  for  the  ben-  Though  policy 

^..  ,,  11..  ••*       made  by  two, 

>i  whom  It  may  concern,  and  the  whole  mterest  is  m  A.,  one  may  sue,  if 
lone  may  sue  on  the  policy,  (i) «  ^n.^**" 

134.  As  to  the  defendants  in  policies  of  insurance,  the  On  policies  by 

^      .  t  1        •.  T   .  1  private  under- 

Twnters  who  subscribe  policies  are,  as  we  have  seen,  wniere,  acUon 
severally,  and  not  jointly,  liable  ;   each  separate  sub-  j^^h^pa- 

rately. 
Bowles  p.  Innes,  11  Mees.  &  Wela.        (/)  Sparkes  v.  Marshall,  2  Bingh.  N. 
Carroll  v.  Boston  Marine  Ins.    C.  761. 


515.    Gordon  v,  Mass.  F.  (ar)  Sutherland  v.  Pratt,  11  Mees.  & 

Ui.  Co.  2  Pick.  249,  258.  y    The  Wels.  296. 

'  the  United  States  seems  to  allow  (A)  Sutherland  v.  Pratt,  12  Mees.  & 

NgDor  to  sue  in  ail  cases  as  trustee  Wels.  16. 

*  tiagnee.    See  cases  cited,  2  Phil-  (t)  Marsh  v.  Robinson,  4  £sp.  9a 


V.  Williamsburg  Ins.  Co.  3  Hill,  88. 
^^  V.  Ocean  Ins.  Co.  20  Pick.  265.  So,  where  by  a  policy  of  insurance  on  a 
VA.  was  insared  for  whom  it  concerned,  and  it  was  stated  on  the  back  of  the 
%  tkst  it  was  understood  that  the  inMirance  attached  for  A.,  B.,  and  C. 
^■s  third,  payable  to  A.,  it  was  held,  that  A.,  B.,  and  C,  might  join  in 
on  the  policy.  Williams  v.  Ocean  Ins.  Co.  2  Metcalf,  303.  But 
persons,  joint  owners  of  a  vessel,  jointly  procure  insurance  to  be  made 
>*,  s&d,  afterwards,  while  the  ownership  remained  the  same,  a  loss  happens,  an 
sgaiost  the  insurers,  to  recover  for  such  loss,  must  be  in  the  name  of  all  the 
Owners.  One  of  the  owners  cannot  alone  maintain  an  action  to  recover  either 
liole  or  his  particular  share  of  the  lo«.    Blanchard  v.  Dyer,  21  Maine,  111. 

44* 
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Wbotobented   . 


Wbotobemed 


scription  being,  in  fact,  a  distinct 
-  fore,  against  private  underwriters 
is  generally  made  defendant,  the 
the  result  of  the  suit:  in  actio 
old  compaaiea,  the  defendants  ar< 
Governor  and  Company  of  the 
"  The  Governor  and  Company  o 
sarance."  (_;) 

When  the  action  is  against  an; 

I  rated  or  associated  since  5  G.  4, 

against  those  parties  who,  either 

the  deed  of  settlement,  or  the  ac 

sued  as  thetr  legal  representative! 

with  the  Alliance  Marine  Insura 

brought  against  the  chairtnan,  ue 

*of  parliament,  making  the  comp 

and  the  case  is  the  same  with  tl 

pany  {/) :  in  actions  against  the 

General  Maritime  Insurance  (n), 

•       Insurance  (o)  Companies,  the  aci 

directors  who  have,  in  fact,  signe 

la  Kiioni  Where  the  action  is  brought  b; 

bert  oTmDiD&i    surance  association  to  recover  his  { 

SSumT**""^  the  action  is  against  some  othei 

association :  the  members  of  sm 

rally,  and  not  jointly,  liable,  (p) 

Ij)  See  form,  Chilty  Pt.  vol.  ii.  p.  278,  I 

eibed.  Hi 

[i)  Humiof  f.  Irving,  I  C.  B.  168.  | 

(0  Beaton  v.  Ctupnuui,  B  Mao.  k  Or.  | 

70!.  U 

(m)  Phillip*  p.  Niina  isd  oUien,  IS  Hi 
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anoe. 


*CHAP.  IV.  ♦1252 

DBCLARATION   ON  A  POLICY   OP  MARINE  INSURANCE. 

IE  New  Rules  of  Pleading,  Hilary  Term,  4  W.  4.  reg.  5.,  Drojaraikmoo 

r  as  they  relate  to  declarations  on  policies  of  insurance,  mfmne  iosur- 

8  follows :  —  ^^^ 

Pwo  counts  on  the  same  policy  of  insurance  are  not  to  ofpiewiing  re- 
towed,  laiingtodedj. 

ratioosoa  poi- 

3at  a  count  upon  a  policy  of  insurance,  and  a  count  for  !fj^<>^"^«'- 
ty  had  and  received  to  recover  back  the  premium  upon  a 
act  implied  by  law,  are  to  be  allowed. 
the  account  stated  may  be  joined,  and  there  may  be 
al  breaches  of  the  same  contract." 
n  actions  on  policies  of  insurance  the  interest  of  the 
ed  may  be  averred  thus  —  *  That  A.,  B.,  C,  and  D.,  or 
TToneofthem,  were  or  was  interested,'  &c.    And  it  may 
ie  averred  that  the  insurance  was  made  for  the  use  and 
it,  and  on  the  account,  of  the  person  or  persons  so  in- 
ed." 
0tat.  3  &  4  W.  4.  c.  42.  s.  29.  interest  is  recoverable. 


I.   General  Outline  of  Declaration^  and  Reference  to 

Precedents, 

I  following  are  the  principal  heads  of  the  declaration  on  GweralootiiiM 
2y  of  marme  insurance :  —  and  refemnoe 

The  declaration  commences  with  a  statement  that  the  ^P'^°°^^^'*- 
d,  either  in  person,  or,  as  is  generally  the  case,  through  Jho^JS^f  ^ 
edium  of  an  agent,  (and  this  must  be  truly  averred 
ling  to  the  fact,)  made,  or  caused  to  be  made,  a  certain 
of  insinrance. 


1268 


THE  DECLARATIOir. 


General  outline 
of  declaration, 
and  reference 
to  precedents. 

1253* 

-. 

2.  Tbe  policy 
set  forth. 

1 

3.  Subscription 
and  mutual 

•j>i 

promiseA. 

1 

I 

4.  Comnienoc- 
ment  of  the  ri»k. 

•r 
I- 

i) 


I 

I 

,i 


I  ■ 


*» 


t 
■J 


1 


9.  Avennent  of 
iBteraat 


6.  Ship^s  sail- 
ing on  her  voy- 
age—  com- 
pTiance  with 
warranties. 


7.  Averment 
of  the  loss. 


8.  Notioe  and 
demand  of  loss, 
and  general 

1254  • 


♦2.  The  policy  is  then  set  forth  in  terms,  with  every  expn 
warranty,  and  material  memorandnm,  condition,  and  stipd 
tion  stated  in  full,  whether  such  stipulation,  &c.,  be  coDtaiK 
on  the  face  or  written  on  the  back  of  the  instrument,  (a) 

3.  The  subscription  of  the  contract  by  the  defendant,! 
consideration  of  the  premium,  and  the  mutual  promises,  bod 
of  the  assured  and  the  defendant,  are  next  alleged. 

4.  The  declaration  then  states  the  commencement  of  tk 
risk,  either  by  the  loading  of  the  goods  on  board,  (jftheyBBi 
be  0)1  g-oodSf)  or  by  the  ship's  being  in  good  safety  intkepdt 
of  departure,  (where  the  policy  is  on  ship,')  or  by  the  gooA 
being  loaded  on  board,  or  being  contracted  for  andreadrti 
be  shipped  on  board,  (if  on/mg-A/,)  according  to  the  hcisid 
to  the  subject  of  insurance. 

5.  It  is  then  averred  that  the  assured,  from  the  coniW* 
menl  of  the  risk  to  the  time  of  loss,  was  interested  in  the s* 
ject  of  insurance,  —  to  the  amount,  either  of  the  value  ink 
.policy,  where  the  policy  is  valued,  or  of  the  suras  suhcrihi 
where  it  is  open. 

C.  It  then  proceeds  to  state  that  the  ship  sailed  (■  *• 
voyage  on  a  certain  day  (except  in  cases  where  thelo**^ 
in  port)  ;  and  here,  if  there  be  any  express  warrantje8«*f 
nlations  contained  in  the  policy,  the  declaration  sboaHi*! 
an  exact  compliance  with  them  ;  as,  e.  §•.,  that  the  ship*''] 
within  the  time  mentioned  in  the  policy,  {if  there  be  • 
ranty  for  her  sailing,)  and  with  convoy  {ifiherebeawtff^^ 
for  her  so  doing.) 

7.  Then  follows  the  description  of  the  loss,  thetiDie«*| 
occurrence,  its  cause,  and  its  extent ;  as  to  which  ilisesseflWj 
that  in  point  of  time,  it  must  be  shown  to  have  taken  p* 
within  the  duration  of  the  risk  ;  in  regard  to  cttttf^i^"*] 
appear  to  be  within  the  perils  insured  against ;  and  •* 
extent  to  be  either  average  or  total.  1 

8.  Notice  to  defendant  of  such  loss ;   a  demand  w  fj 
sum  subscribed  by  him  ;  and  his  refusal  to  pay,  compW* 
outline  of  the  declaration.  ^ji 

♦For  the  form  of  the  declaration,  the  reader  muslbei***! 


(a)  See  as  to  thl-*,  Strong  r.  Rule,  3  Bingh.  315.    Graham  9.  Bii*^ 
Ad.  1011. 


8ftt 


Iv:.'' 
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ly  to  the  professed  works  on  Pleading  (b)  ^ ;  but  the  Gtenerd  omUiie 
ig  reference  to  a  few  of  the  precedents  contained  in  and  raferenoe 
arts  may  probably  be  of  practical  utility :  —     '  toprecedentt. 

yrma  of  declarations  against  companies,  members  of 
insurance  associations,  &c. 

^t  against  directors  of  Indemnity  Mutual  Marine  In- 
rance,  on  a  time  policy.     (^Milward  v.  Hibberty  3  Qu. 
120.) 

(5)  See,  especially,  Pearson's   Precedents,  141  - 144. 


snowing  fonns  of  counts  upon  marine  policies  of  insurance,  established  in 
letts,  will  commend  themselves,  for  convenience  and  brevity,  to  practical 
ooaits  of  any  of  the  [Jnited  States. 


I.    ON  A  SHIP,  FOB  A  TOTAL  LOSS. 

!A  of  the  case,  for  that  on  the  first  day  of  March,  in  the  year  one  thousand 
fed  and  thirty-five,  the  plaintifi' was  the  owner  of  the  ship  John,  then  lying 
or  of  Boston  aforesaid  ;  and  the  said  Boston  Marine  Insurance  Company, 
mlioQ  of  a  premium  therefor  paid  to  them  by  the  plaintifi*,  made  a  policy  of 
npon  the  said  ship  for  a  voyage  from  said  Boston  to  Cadiz  in  Spain,  and  at 
aid  Cadiz  to  her  port  of  discharge  in  the  United  States ;  and  thereby  prom- 
ire  for  the  plaintifi*  ten  thousand  dollars  upon  the  said  ship  for  the  said  voy- 
it  the  perils  of  the  seas  and  other  perils  in  the  said  policy  mentioned ; 
}  plaintiff*  avers  that  the  said  ship  did  on  the  second  day  of  said  March,  sail 
)oaton  on  the  voyage  described  in  said  policy,  and  whilst  proceeding  therein 
e  perils  of  the  seas,  wrecked  and  totally  lost ;  of  which  the  said  Insurance 
oo  the  tenth  day  of  June  last,  had  notice,  and  were  bound  to  pay  the  same 
1;  (or  in  sixty  days) ;  yet  they  have  never  paid  the  said  sum  often  thousand 
agfa  icqoested,  (or  though  sixty  days  have  elapsed.)    To  the  damage,  &c. 

r  VOR  ▲  FAXTIAL   LOBS,  AND  FOH  CONTRIBUTION  TO  A  OENBRAL 

AVEBAOE. 

plaintiff*t  interest,  the  voyage,  and  the  insurance,  as  in  the  last  precedent, 
to  (a)  and  proceed  as  follows.] 

nd  the  aaid  Company  did,  in  and  by  the  same  policy,  further  promise  that 
my  loM  or  misfortune  to  the  said  ship,  it  should  be  lawful  for  the  plaintifif 
flits  to  labor  for  and  in  the  defence  and  recovery  of  the  said  ship,  and  that 
mpany  would  contribute  to  the  charges  thereof  in  proportion  as  the  said 
id  by  them  should  be  to  the  whole  sum  at  risk :  and  the  plaintifi!*  avers,  that 
ip  did,  on  the  second  day  of  said  March,  sail  from  said  Boston  on  the  voy- 
lid ;  and  whilst  proceeding  therein  was,  by  the  perils  of  the  seas,  dismasted, 
rite  damaged  in  her  hull,  rigging,  and  appurtenances ;  insomuch  that  it  was 
§ot  the  preservation  of  the  said  ship  and  her  cargo,  to  throw  over  a  part  of 
rgo;  and  the  tame  was  accordingly  thrown  over  for  that  purpose;  by 
ill  which,  the  plaintifi*  was  obliged  to  expend  two  thousand  dollars  in 
M  said  ahip  at  said  Cadiz,  and  also  {or^  and  is  also  liable  to  pay)  the  sum  of 
9d  dollars  as  a  contribution  to  and  for  the  k)6S  occasioned  by  the  said 
fer  of  a  part  of  the  said  cargo;  and  the  said  ship  also  sufl'ered  much  dam* 
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2.  jlM7rtnpst*  against  three  of  th 
Maritimt  Assurance  Compan\ 
11  Mees.  Sf  WeU.  296.) 

3.  Assumpsit  by  one  member  of 
elation  against  another,  setting 
on  ihc  policy.     (Sfrong"  v.  Hi 

II.  Forms  of  declaration) 

1.  Assumpsit  by  party  itUercHed 


Bp.'  Iliut  WU.1  nul  irpaired  in  raid  Cadiz;  —  of  al 
luunli  il^ivofSi'pIeiiibcrlB^,  bod  nolicF,  — and  I 
wxlj-iluyB;  j-ol,  ihougli  Mid  aiily  days  liave  di 
aiiin  III  K'li  llioueand  dollunt,  nor  any  part  Uiereo 
ant  r.  Com,  lor.  Co.  6  Pic-k.  131.] 


wan  lyiii(j  at  said  BcsI'Hi,  and  Ibe  pluiniilT  was  th 
guiid«,)  llieii  luden  or  ubuut  1o  be  ladfO  »a  buanl 
Dt  in  ui>n»dL-nilion  of  a  certain  piviaium  ttteivl 
a  (vniiin  pulicy  orintunmcc  in  wriling  upon  Ibe 
said  Do<[un  lu  Ilumbuij;,  or  any  oilier  port  or  poi 
from  iheiK'c  lui-iiid  Buflon,  orlicr  port  of  dix-har 
Mid  C.  D,  by  siiid  policy  promised  to  inaUK  fuc  tl 
cargo  (nr,  goods)  lor  lh«  voyage  aforrsaid,  Bgaim 
inlliuHiid  jniliL'y  apccified;^ — and  ihc  plaintiff  nvi 

ourgo  {or,  g""*!*)  ""  board,  did  on rail  frc 

■aid ;  and  jiDcrwanlt,  during  the  said  voyHge, 
cargo  on  lioord  wuh  lying  al  the  port  orAllona  in 
(or  goods)  was  liumt,  and  wholly  dntroyed  by  j 

Imd  notice,  and  become  buund  to  pay  1 

paidtbc  aaid  aunt  of dollais,  nor  any  pan 


for  that  on tbo  plaintiff  was  inlei 

the  George,  liien  bound  on  a  voyage  bereinafter 
Conipnny,  ill  considoniliod  of  a  premium  therefoi 
«  policy  of  insurance  upon  llie  raid  frright  forthi 
more  pun*  beyond  tbv  Cape  of  Good  Hope,  one  i 
posing  of  )u:r  outwunl  and  procuring  a  retom  car 
York,  in  the  State  of  New  York,  and  theraby  proi 
thousand  dollan  upon  the  said  fisight,  for  Ihe  i 
enemies,  pirates,  assailing  Ihmveii,  resirsiDla  and  < 
people,  of  what  nuiion  or  ijualuy  aoever,  and 
menlimcd  ;  and  the  plsintill'  avers,  that  the  aai 
BoFlon  on  the  voyage  aforesaid,  and  aflerwanla,  d 
on  Ifae  high  was  (or,  n1  the  Island  of  Sumatra,  i. 
sons  10  Umi  plain  lid' unknown,  and  deuined  and  ] 
voyage,  and  tlicreby  the  said  freight  was  wholly 
the  said  Insurance  Compuny,  dec 
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behalf  by  brokers.     {Sutherland -v.  Pratty  11  Mees.  Sr  General 
Wels.  296.)  2!,a^ 

2.  Same,  another  form,  on  a  time  policy  (policy  fully  set  »<>  precedent. 
out)     (^Redmond  v.  Smith,  7  Man.  4*  Gr.  457.) 

3w  Assumpsit,  by  the  surviving  partners  of  a  firm  of  in- 
surance brokers  on  a  policy  effected  by  them  for  a  prin- 
cipal resident  abroad.  QBell  v.  Jafison,  1  Maule  8f  SeL 
201.) 

4.  Assumpsit  by  brokers  on  policy  effected  by  them  as 
agents.     {Powles  v.  Innes,  1  Mees.  8f  Wels.  10.) 

L  Forms  of  declarations  on  policies  on  different  subjects 

of  insurance. 

1.  On  freight  due  under  a  charter-party,  setting  out  the 
charter-party.     {Horncastle  v.  Suart,  7  East,  400.) 

2.  On  freight  and  passage  money  due  under  an  agreement 

'    •fcetting  it  forth.    ( Truscott  v.  Christie,  2  Brod.  8f  Singh.      #  1255 
j*  820.) 

^tk  On  freight  of  a  seeking  ship,  for  loss  sustained  after 
eargo  contracted  for,  but  before  it  was  put  on  board. 
P  {De  Vaux  v.  J'Ansen,  5  Bingh.  N.  C.  519.) 
T*  On  valued  policy  on  profits.     (^Stockdale  v.  Dunlop,  6 
J  JUkes.  8f  Wels.  224.) 
!Bi  On  bounty  to  be  allowed  by  the  French  government  on 

t  French  whaler.     (De  Vaux  v.  Steele,  6  Singh.  N.  C. 

858.) 

On  policy  on  a  bottomry  bond,  setting  it  out.     {Si- 

wmds  V.  Hodgson,  Z  B.  8f  Ad.  50.) 

Fonns  of  declaration  as  regards  the  allegation  of  losses. 

Allegation  of  an  average  loss  on  ship,  by  being  blown 

t,  JWwr  in  a  graving  dock.     (^Phillips  v.  Barber,  5  B.  8f 

[t^  161.) 
c3Ulegation  of  total  loss  on  freight,  by  ship's  being  lost 

'^  leaving  dock,  owing  to  the  breaking  of  tackle,  before 
|nj^*y  of  the  goods  were  loaded  on  board.     (De  Vaux  v. 
^  ^Amm,  5  Bingh.  N.  C.  519.) 
^   Allegation  of  total  loss  on  ship,  by  being  first  wrecked 

•*HJ  subsequently  plundered.    ( Young  v.  Turing,  2  Man. 

4r  Or.  693.) 
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4.  Allegation  of  total  loss  on  a 
diicing  innavigabilily,  and  foil' 
Thompson,  13  Meet.  ^  Web.  J 

5.  Same,  by  unseaworthiness, 
loading  of  goods  on  board. 
Mecs.  if-  Weh.  476.) 

6.  Averoge  loss,  by  expense  of 
lively  to  a  total  loss.  (^Steaat 
927.) 

7.  Allegation  of  loss  sustained  b 
having  to  pay  general  averag 
jettisoned.     (MUward  v.  Hibh 


•Sect.  II.  Paris  of  Ou 

The  parts  of  the  declaration  of 
portance  are  the  following  :  1.  Tht 
in  which  the  policy  was  efTected,  af 
mode  of  setting  forth  the  policy,  es 
the  statement  of  express  warrantie 
tions,  and  the  correct  description  ol 
The  averment  of  the  commencem 
averment  of  interest.  5.  The  alleg 
We  will  consider  these  in  their  ordi 


Art, 


Description  of  the  mode 
effected.    AlUgcUion  < 


Fonn  of  tie-  '^  ■^^-  As  we  have  already  sei 

«o'k^^tI^hi    country  are  effected  by  brokers,  e 
"  "^  '  action  may  be  brought  in  the  name 

is  then  called  the  nominal  assured] 
pari!/  interested)  ;  when  brought  in 
the  allegation  generally  is,  "  thai  i, 
"  In/  certain  persons  caUed  or  know 
firm  of  E.  F.  and  Co.,  the  plaintiff 
caused  the  policy  to  be  made ;  the  < 


inlbem. 
gatioD  of 


>  Se«  MarrlDnil  Int.  Co.  t'.  Grahair 
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a  further  averment  of  the  character  and  capacity  in  Ailegaikm  of 

I  nominal  assured  effected  ihe  policy  ;  as,  for  instance, 

;  said  policy  was  so  made  by  ihe  said  E.  F.  and  Co. 
aid,  as  agents  for  ihe  plainiiff^  and  on  his  beha/f; 
ihe  said  E,  F.  and  Co.  did  receive  ihe  order  for  and 
said  policy,  as  such  agents  as  aforesaid :  "  or  "  were 
lis  who  gave  ihe  order  and  direction  to  the  person 
ely  employed  to  effect  the  policy  ;  "  the  object  of  these 
•iplive  averments  is  to  show  that  the  parlies  effecting 
J  as  agents,  come  within  the  provisions  of  the  28  G. 

(^)  •  1257 

1  ihe  action  is  brought  in  the  name  of  the  broker,  the  ^^^^^  ^^^^ 

1  is,  that  the  policy  was  made  by  the  plaintiff* as  agent  brought  mtbe 
irties  interested,  and  in  their  behalf;  ^  and  that  plain-  agents  by  whom 
received  the  order  for  and  effected  the  policy  as  eflfected. 
at,  or  else  that  he  gave  the  order  and  direction  to  the 
omediately  employed  in  effecting  it.  (d) 

Uegation  of  agency,  and  of  the  capacity  in  which  the  Allegation  of 
IS  effected,  is  material,  and  must  be  proved  as  laid  (e) :  hai,  aod  must 
>mpletely  does  the  denial  of  it  go  to  the  gist  of  the  uiif.'^^****** 
lat  pleas  formally  traversing  it  have,  since  the  New 
^en  held  bad,  on  special  demurrer,  as  amounting  to 
ral  issue.  (/) 

e  proof  sufficient  to  support  these  allegations,  refer- 
>t  be  had  to  the  Chapter  on  Evidence. 

be  declaration  in  Redmond  &  Sel.  204.    Redmond  v.   Smith,  guA 

Mann,  dc  Gr.  457,  and  in  supra. 

r.  Pratt,  11  Mee«.  &  Wels.  {d)  Powles  v.  Innes,  11  Mees.  &  Wela. 

ieacriptive  avermenta  are  not  10. 

cceMary;  i.  e.  the  declara-  («)  Palmer  r  Marshall,  8  Bingh.  79. 

t  tbero,  would  be  good  aHer  (/)  Redmond  v.  S:>mith,  7   Mann.  & 

,  if  iocerted,  they  must  be  Gr.  457.     Sutherland  r.  Pratt.  11  Mees. 

ikL    Bell  V.  Jaoaon,  1  Maule  &  Wels.  296. 


«.  Ocean  Ins.  Co.  20  Pick.  265,  Mr.  Justice  Putnam,  in  a  ease  of  an 
lolicf,  remarked, —  "  If  brought  in  the  name  of  the  agunt,  the  declaration 
who  were  the  real  parties  in  interest  at  the  time  when  the  policy  was 
i  the  time  of  the  loss:  for  no  other  persons  would  be  entitled  to  recover 
Icy.  The  underwriters  are  entitled  to  have  it  truly  stated  on  the  record, 
Mt  tbe  policy  was  intended  to  protect,  although  the  action  be  brought  in 
the  peiaon  who  affected  the  policy,  and  although  he  be  not  himself  inter- 
parties  really  interested  are  to  be  considered  so  far  parties  to  tbe  suit  as 
Bdaratioiis,  (while  their  interest  continues,)  shall  be  evidence  fur  the 

45 
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Art.  2.  3Tode  of  setting'  forth  the  Policy*  Descripti 
subject  of  Insurance.  Express  Warranties^  Condiim 
Exceptions. 


r 


Policy  must  be 
■et  forth  verba- 
tim^ together 
with  all  mate- 
rial elaiwes  or 
^pulatioos, 
whether  wril- 
on  face  or  in- 
donedoaback 

of  it. 


Mode  of  de- 
daring  where 
the  word*  **  on 
skip."  "  on 
'ooii,*'  "  on 


goom 
frmg^ 


•re  written  on 
foot  or  margin 
of  policy. 

1258  ♦ 


Where  Ribject 
of  inirtirance  \* 
specified  in  the 
vaiuatioa 
ciaoae. 


§  436.  The  policy  should  be  set  out  verbatim,  k 
blanks  in  the  declaration,  whenever  they  occur  in  the 
men  printed  form,  and  taking  especial  care  to  set  out  i 
every  clause,  memorandum,  or  stipulation,  which  mab 
affects  the  purport  of  the  instrument,  whether  written  c 
face  or  the  back  of  the  policy,  at  its  foot  or  margio 
whether  expressed  in  a  grammatical  sentence,  or  roerel] 
form  of  words,  to  which  usage  alone  has  given  a  meaoi 

Thus,  as  we  have  already  seen,  our  common  priotedl 
of  policy  being  adapted  solely  to  the  case  of  an  insunuM 
on  ship  and  goods  conjointly  :  in  all  other  cases  the  poi 
rendered  applicable  to  the  particular  subject  of  ^iosanae 
writing  (generally  at  the  foot  of  the  instrument)  the  i 
"  on  shipj^^  "  on  goods^^^  "  onfreighty^  "  on  proJUs^  "• 
tomri/j^^  &c.,  as  the  case  may  be. 

The  effect  of  the  insertion  of  these  words  is  to  nanH 
general  terms  of  the  policy,  in  point  of  constructioo,lo 
single  subject  of  insurance  thus  specified  ;  and  the  AMI 
of  the  memorandum  is,  '^  we  mean  to  insure  the  solje 
named,  and  adopt  the  general  language  of  the pt^icf/^of 
it  may  serve  to  effectuate  this  object,  but  no  further,"  (j) 

Accordingly,  in  declaring  on  a  policy  with  these* 
like  words  at  the  foot  or  in  the  margin,  it  is  alleged, di 
a  certain  memorandum  thereupon  (or  thereunder)  wii* 
was  declared  that  the  said  insurance  was  "  on  ship,^^ 
goods,^^  or  "  on  freight, ^^  as  may  be. 

Instead  of  the  words  thus  inserted  at  the  foot  or  ni 
the  particular  subject  of  insurance  is  not  unfrequentljapfl 
in  the  valuation  clause :  in  such  case  the  aUegatiooi  I 
declaration  must  follow  exactly  the  words  of  the  clause: 
in  the  case  of  Simonds  v.  Hodgson  (A),  where  the  sobji 
insurance  was  declared  in  the  valuation  clause  to  beoi 
tomry.  Sec. :  the  declaration,   after  setting  out  the  f 


iff)  Per  Lord  Ellenborough  in  Robert-        (A)  3  B.  &  Ad.  50. 
son  r.  French,  4  East,  141. 
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^ed,  **  that  it  was  thereby  declared  that  the  said  ship,  &c.,  Mode  of  Mttisg 

ds  and  merchandise,  &c.,  for  so  much  as  concerned  the : ^ 

ired  by  agreement  between  the  assured  and  assurers  in  fromjMUcyde- 
.  policy,  were  and  should  be  vahied  at  /.  {leaving  this  tion  ciau»e*to*" 
li  05  111  the  policy)  on  bottomry,  free  from  average  and  ^<»6ottowr|r. 
bout  benefit  of  salvage." 

b  we  have  seen,  it  is  very  frequent,  especially  on  ship-  Where  ^loodt 
Qts  of  produce,  or  bale  goods,  to  specify  in  the  policy  the  marks  and  nom* 
else  goods  on  which  the  insurance  is   effected   by  their  mSsiindinim- 
rb  and  numbers.  ^/l S^SSk! 

set  oot  in  toe 

D  such  c^ses  the   declaration  must  set   out  in  full  the  declaration. 

yiption  of  the  goods  ;  as,  e.  g*.,  where  such  description  is 

le  margin  of  the  policy,  the  allegation  would  be,  '^  and 

I  certain  memorandum  on  the  said  policy  written,  it  was 

iaredj  thai  the  said  insurance  was  on  fifteen  hogsheads  of      *  1259 

ttO|  marked  B,  S,  No.  51.  to  65.,"  or  as  the  case  may  be. 

ol  although  the  declaration,  in  that  part  of  it  which  pro-  JJ^u«teJJ*dte. 

li  to  set  out  the  policy,  must  be  thus  literally  accurate  scribed  the 

^  .  .  subject  of  m- 

BBcribing  the  specific  subject  of  insurance  as  therein  con-  surence,  the 

,         .     ,  .  ,  •      1  •      .1  1      declaration 

kI,  yet  the  same  strictness  is  not  required  m  those  subr  may  aOerwai^ 
ent  allegations  in  which  it  avers  the  loading  of  the  goods  Jhe^worf*'^  ^ 
loardy  their  subsequent  loss,  &c. :  in  these  parts  of  the  "P^^^wet.** 
iratioD,  the  word  "  premises  "  being  an  apt  description  of 
mbject-matter  actually  insured,  whatever  that  may  be, 
e  most  safe,  and,  therefore,  the  most  proper  word  of 
reoce  to  employ,  (i) 

Q  a  policy  "  on  indigo  a7id  bale  goods,*^  after  setting  forth  And  may  aver 
policy,  it  was  alleged  in  the  declaration  that  ^^  divers  setting  out  the 
il,  wareSj  and  merchandises  were  loaded  on  board,"  &c.  SmT^'thatdi- 
ithat  the  said  policy  was  made  "  on  the  said  goods  and  ^^[JJ°^ 
tdttodises,"  and  that  the  ship,  "  with  the  said  goods  and  merchandise, 

were  loaded  on 

idttDdises  on  board,  was,  by  the  force  of  the  winds,  &c.  boaid." 
"  It  was  objected,  on  special  demurrer,  that  it  did  not  • 
fU  by  the  declaration  that  the  interest  which  the  assured 
.OD  board  was  of  the  description  of  goods  insured  in  the 
qr  f  &Qd  that  the  plaintiff  had  not  averred  that  the  goods 
Murd  were  ''  indigo  and  bale  goods,^^  But  the  court  said, 
the  averment,  that  the  policy  was  made  on  the  goods  put 
oord,  completely  answered  the  objection,  since  that  could 

(ft)  Haaghton  v,  Ewbank,  4  Camp.  SB. 


When  ihrni- 
Tabu,  1  Sliuk. 


Tb«  wfM  rale 


Implied  condi- 
iKHuaaduPHSi-* 
of  trade  nivd 
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not  be  true  unless  the  indigo  and 
board,  which  it  would  be  nccessa 
on  the  Irinl.  {j) 

If  fi  poliey  be  made  on  ship  or  si 
or  on  ^(inrh  fo  be  tlifrenJUr  liecfan 
tioM  should  lillfge,  if  ihe  fact  wei 
declared  to  be  on  board  Buch  a  s^ 
duly  declared  and  valued  by  a  m 
be/ore  Ihe  losx."  (fr) 

•If  ihe  policy  has  been  altered 
lion,  llic  Bafcr  mode  appears  to  t 
originnlly  stood,  and  then  set  fo 
leriiig  its  terms,  and  the  alten 
thereof.  {/) 

In  one  ense,  however,  where  1 
while  the  policy  was  in  fieri,  ((.  e, 
were  filled  np,)  it  was  held  suffi 
ill  the  dcclamtion  according  to  it 
in  ihis  case  had  been  originally 
goods  valued  at  500/."  to  whi< 
subscribed.  In  the  margin  of  tf 
afterward!',  —  "on  his  share  of  the 
at  lOOO/, ;  "  and  nnder  these  word 
initints:  ihc  declaration,  in  eettioj 
it  to  have  been  effected  "  on  Ihe  pi 
say  one  fifili,  valued  at  1000/. : "  o 
the  above  ground,  held  il  to  be  go 

As  a  general  practical  rule  it  n 
safest  plan  is  to  set  forth  the  polii 
as  pos»il>le  in  its  own  langnnge,  t 
requisite  to  make  its  meaning  intel 
pnfit  for  the  present  tense. 

Kvery  policy,  as  we  havealread 
besides  its  express  terms,  embraci 
several  implied  warranties,  and  in 
ench  usages  of  trade  as  are  well 
the  course  of  navigation  and  corr 


ij)  De  Syniondi  r.  Johnson,  2  Bm.  t 
Pull,  N.  B.-7. 

(k)  IIuruiHu  r.  KiDgMon,  3  Camp.  130. 
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er  the  terms  of  these  implied  warranties,  or  incorporated  Modcofjetting 

M,  nor  compliance  therewith,  need  be  alleged  in  the 

ration  ;  the  one  being  inferred  by  the  court  from  the 

!  of  the  policy  as  set  forth,  and  the  other  being  presumed 

16  contrary  appears. 

18  different  with  express  warranties^  which,  being  con-  Exprew  war- 


ns precedent  on  the  face  of  the  policy,  must  not  only  be  conditions  pre- 

npl 
ith 


out  in  terms  in  the  declaration,  but  compliance  therewith  and*TOmpU«iioe 
tally  alleged.     "  Every  positive  averment  or  allegation  J^^^^rS. 


he  face  of  the  instrument,  and  making  a  part  of  the  *1261 
en  contract,  whether  inserted  in  the  body  of  it,  or  written 
le  margi7i  in  a  line  with  the  body  of  the  instrument^  or 
werselyj  amounts  to  a  warranty  or  condition  :  and  if 
allegation  or  condition  be  not  strictly  true,  the  assured 
iot  recover  on  the  policy  to  whatever  cause  the  loss  be 
(f,  whether  the  loss  be  connected  with  the  subject  of 
warranty,  or  wholly  independent  of  it  :  for  it  is  a 
Uion  on  which  the  contract  is  to  take  effect j  lohich  failing, 
mUract  fails.'*'*  {n) 

rery  such   warranty,   or   condition,   therefore,   whether  Whether  wich 
etsed  in  the  policy  in  a  grammatical  clause,  or  by  mere  nnty  is  inserted 
b  at  the   foot,  or   on   the   margin,  as   "  an  American  hTfoTOJuiaSe 
d,"  "  warranted   a   Dane,"  "  in   port,"  "  to  sail  on   or  ^'J^uc^f  ^ 
re  the  11th  June,"  &c.  must  be  set  forth  in  the  declara- 
88  part  of  the  policy,  and  a  compliance  with  its  terms 
'ally  averred.     This  averment  of  compliance  is  frequent- 
Berted  in  that  part  of  the  declaration  which  immediately 
ITS  the  allegation  of  the  ship's  sailing  on  the  voyage  in- 
I :  but  provided  it  be  averred  somewhere,  it  is  immate- 
rhere.  (o) 
id  it  makes  no  difference  in  this  respect,  whether  the  Or  indorsed  on 

^       '  the  back  of  il. 

e  or  words,  that  constitute  a  condition  precedent,  are 
eo  on  the  face  or  indorsed  on  the  back  of  the  policy :  thus, 
e  the  regulations  of  an  association  of  shipowners  were 
laed  on  the  back,  and  declared  to  form  part  of  the  policy, 
id  of  which  regulations  materially  altered  the  situation 
ft  contracting  parties,  but  none  of  them  were  set  out  in  the 
'nation  :  the   plaintiff  was  nonsuited   for  this   variance 

*<er  Lawrence,  J.  in  Lothian  v.  with  express  warranty,  see  2  Chitty,  PI. 
iBoii,  3  Bos.  9l  Pali.  515.  110.  6th  ed. 

^Qr  mode  ol  averring  compliance 

45* 


eicvttni  oo  the 
htx  of  ihe  pd^ 
cy,  ittbuuld  be 
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betwprn  ihc  contrnct  as  alleged  i 
proved  at  the  Irial.  (p) 

■Nor  only  must  nil  express  wai 
the  nnliire  of  conditions  precede 
coinjiliance  therewith  averred,  but 
losnes  must  also  be  set  forth  ;  and 
face  of  the  declaration,  that  the  \ot 
excepted  risks  or  under  the  except 

Thus,  on  a  policy  on  goods  "  fre 
in  the  sliip's  port  of  discharge,"  Ih 
out  the  policy,  alleged  the  loss  ' 
while  the  ship,  with  the  said  good 
the  course  of  the  said  voyage,  aii 
end  thereof,  and  not  in  Ike  port  oft 
goods  were,  &c,"  averring  a  loss  I 

The  omission  of  snch  averment  i 
demurrer,  but  will  be  good  after  v 
preswmed  ihiil  it  appeared,  by  the 
not  come  within  the  exception,  (r) 


Art.  3.  Averment  of  the  Comi 

s  ^  437.  Immediately  after  settii 
D  policy,  ni)d  averring  the  payment  o 
promises  of  the  assured  and  the 
scripiion  by  Ihe  latter  of  Ihe  poll 
ceeding  with  the  narrative  in  order 
of  the  risk. 

In  policies  on  goods  the  risk,  a: 
commences  from  Ihe  moment  of  tl 
ship  cither  at  the  port  of  departui 
which,  by  ihe  terms  of  the  polic 
declared  to  commence :  hence,  in 
the  commencement  of  the  risk  i 
"  That  heretofore,  to  wit,  {on  sor 
loading,)  diverx  gwx/a  of  great 
shipped  and  loaded  on  board  the  st 


(^1  Sironf  r.Bu1e,3Bm6h.313.    See  Siev 

(tanhpr  as  io  what  in  such  poJides  shall  II, 

tie   (MHinilcivtl   as   funiJitiong  precrdent,  (g 

H«rri«xi  V.  Dougtn.,  3  Ad.  Jc  EU.  396.  (r] 
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Df  the  voyage  insured,  or  other  port  where,  by  the  policy,  Avemient  o£ 
9K  on  the  goods  is  made  to  commence  (5)]  aforesaid^  in  of  rwk. 
It  board  the  said  ship  or  vessel  in  the  said  policy  ofinsur-      *1263 
neniioned  to  be  carried  and  conveyed  therein  on  the  said 

is  allegation,  it  will  be  observed,  involves  two  proposi-  This  allegation 
:    1.  That  the  goods  were  shipped  on  board  the  vessel  points. 
d  in  the  policy,  at  the  port,  where,  by  the  policy,  the  risk 
o  commence  ;   2.  That  they  were  so  shipped  in  order  to 
rried  to  the  port  of  destination,  or  terminus  ad  quern  of 
>yage  insured. 

cordingly  we  shall  find  that  since  the  New  Rules  of 
ling  each  of  these  two  allegations  may  be  made  the  sub- 
if  a  separate  traverse. 

policies  on  ship  which  are  generally  "a/  and  from^^  Mode  of  stating 
r  the  home,  or  some  out,  port  of  departure,  the  usual  of^Tk  0^^*^ 
itidn  of  the  commencement  of  the  risk  is,  "  that  hereto-  cies  upon  «**>. 
io  wit  J  on  J  Sfc,  the  said  ship  or  vessel  in  the  said  policy  of 
once  mentioned  was  in  good  safety  at  [the  port  at  and 
which  she  is  insured  by  the  policy]  aforesaid.^* 
policies  on  freight,  supposing  the  loss  to  have  taken  Mode  of  atat©- 
i  after  the  whole  cargo  from  which  the  freight  is  to  accrue  on  freigk^ 
>een  shipped  on  board,  the  averment  is  the  same  as  in  a  1%7:T 
non  policy  on   goods;    except  that,  instead  of  merely  j»dni  at  time  of 
ing  that  the  goods  were  shipped  and  loaded  on  board  the 
it  should  be  added  that  they  were  so  shipped  and  loaded 
ie  carried  and  conveyed  on  freight  in  and  on  board  the  said 
or  vessel  on  the  said  voyage.^^  (t) 

the  loss  occurred  before  the  whole  of  the  goods  were  where  it  it 
led  on  board,  but  after  they  were  contracted  for  and  for/buinot 
f  to  be  so  shipped,  the  averment  should  be  "  that  the  "bfpp^at  tims 
whip  was  in  good  safety  at  [the  port  of  shipment],  and  ofum. 


the  ship  was  at  [the  port  of  shipment]  aforesaid, 
iefore  and  at  the  time  of  Ihe  loss  hereinafter  mentioned, 
M  goods  and  merchandises  amounting  to  a  full  cargo  of  the 
*  skip  which  had  been  bought ^  procured,  and  contracted  for,  *1264 
tsud  on  account  of  the  said  person  so  interested  in  the 
cl  matter  of  insurance  as  aforesaid,  were  there,  to  wit,  at 

^is  allegation  must  be  very  care-       (0  2  Chitt.  PI.  105,  6th  ed. 
tended  to.    De  Symoods  0.  Shed- 
«L  PvU.  1S3. 
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Averment  of 
commeaceiDeiit 
of  risk. 


The  New  Rules 
of  Pleading 
allow  interest  to 
be  averred 
aUmnativelf. 


This  mode  of 
averment 
should  always 
be  adopted 
where  there  is 
a  doubt  as  to 
the  parties 
interested. 

Declaratioa 
must  always 
cootuin  some 
averment 
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[the  port  of  shipment]  aforesaid^  for  Ike  purpose  of 
shipped  and  loaded,  and  which,  if  it  luid  not  been  for  \ 
hereinafter  mentioned,  would  have  been  shipped  and  lot 
and  on  board  the  said  ship  to  be  conveyed  therein  on  U 
voyage  in  the  said  policy  of  insurance  mentioned,  to  wi 

to ."  (tt) 

Art.  4.   Averment  of  Interest. 

§  438.  Formerly  the  greatest  care  was  required  in  a? 
the  interest  to  be  in  the  persons  really  interested  in  th 
ject  of  insurance  :  and  to  avoid  the  danger  of  a  vam 
this  respect  between  the  declaration  and  the  proof,  tl 
terest,  in  all  cases  of  doubt,  was  variously  stated  iadil 
counts. 

When  the  New  Rules  of  Pleading  prohibited  moretba 
count  on  the  policy,  they,  in  order  to  meet  the  diffico 
to  the  statement  of  the  interest,  provided  that,  "in« 
on  policies  of  insurance  the  interest  of  the  assured  m 
averred  thus :  that  A.,  B.,  C,  and  D.,  or  some,  or  oi 
them,  were,  or  was,  interested,  &c.  And  it  may  A 
averred,  *  that  the  insurance  was  made  for  the  wc 
benefit,  and  on  the  account,  of  the  person  or  persons i 
terested.'  " 

Wherever,  therefore,  there  is  a  doubt  as  to  the  peisoi 
whom  the  insurable  interest  is  vested,  this  alternative  mo 
allegation  ought  to  be  adopted. 

In  all  cases  it  is  necessary  that  the  declaration  should 
tain  some  averment  of  interest :  this  point  was  for  some 
considered  doubtful  (v)  ^ :  and  the  Court  of  King's  Bencfc< 
decided  that,  if  the  declaration  showed  that  the  ship  isM 
*was,  from  the  commencement  of  the  risk  to  the  time  of 
a  foreign  ship,  and,  therefore,  not  within  the  prohibiw 
the  statute  against  wager  policies  (19  G.  2.  c.  37.),  this 
pensed  with  any  averment  of  interest  (i^) ;  but  this  (te> 

(fi)  See  this  averment  in  De  Yaux  ».    13.    KelUier  ».  Le  Mewrier,  4  M 
J'Ansen,  3  Bingh.  N.  C.  519.  (»)  Nantes  r.  Couaiiw,  2Btf,* 

(r)  Crawfurd  r.   Hunter,  8  T.   Rep. 


»  See  Buchanan  v.   Ocean  Ins.   Co.  6  Cowen,  318;  CkBdioniiV 
2  Gaines,  144. 


f.0" 
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overruled  in  the  Court  of  Exchequer  Chamber,  and  the  Averment  of 
established  to  be,  that,  in  declaring  on  all  policies  in  the  '. 


non  formj  (i.  e.  not  purporting  on  the  face  of  them  to  be 

tr$j^   whether  effected  on  British  or  foreign  ships,  the 

aration  must  aver  in  whom  the  interest. is  vested,  {x) 

Tiih  regard,  indeed,  to  wap^er  policies  on  foreisrn  ships,  Except  on  wm- 

o'  \  or  JO  r  1   gg^  policies  on 

.  to  policies  containing  clauses  on  the  face  of  them  de-  foreign  ships. 

og  proof  of  interest  to  be  unnecessary,  as  **  interest  or 

Qterest,"  or  "  without  further  proof  of  interest  than  the 

By,")  the  declaration  need  not  aver  interest,  but  must 

V  that,  from  the  commencement  of  the  risk  to  the  time  of 

lo»,  the  ship  insured  was  not  British,  (y) 

?he  averment  of  interest  in  the  declaration  follows  imme-  General  mode 

of  averring  tiio 

dy  after  the  allegation  of  the  commencement  of  the  riskj  inieresu 
I  is  generally  as  follows  :  "  that  the  said  E.  F.  {or  "  the 
intiff,"  or  "  that  A.,  B.,  C,  and  D.,  or  some,  or  one,  of 
n")  was  then,  (/.  e.  at  the  commencement  of  the  risk,) 
^'from  thence  continiLaVy  aftenoards  until,  and  at,  the 
5  of  the  loss,  hereinafter  mentioned,  interested  in  [the  sub- 
of  insurance,  whatever  it  may  be,]  to  a  large  value  and 
*im/,  to  tcit,  to  the  value  and  amount  of  all  the  moneys  by 
ever  insured  ar  caused  to  be  insured  thereon  [or  in  a  valued 
cj^^  to  the  value  in  the  said  policy  mentioned.] 

*be  two  important  points  in  this  allegation  are,  the  time  at  The  tim$  ^nd 
sn  the  interest  is  averred  to  have  vested,  and  the  parties  the  important 

,1  .^  .  ^    J,  points  m  the 

'^DOm  It  is  vested.  kllegalion. 

With  regard  to  the  time  :   in  the  form  above  given,  the  As  to;ii»«,  the 

"  °  '  material  aver- 

'est  is  averred  to  continue  from  the  commencement  of  the  mem  is,  that 
nntil   the  loss.      The  material   part,  however,  of   the  ve^te<l  "rfMni^ 

^tion  is,  that  the  interest  was  vested  during  the  risk  and  '^^  tinuof  ^ 

c  time  of  loss.  '^•" 

one  case,  indeed,  where  the  interest  was  averred  to  be  fYhemMn  of 

•  and  B.  until,  and  at,  the  time  of  loss,  and  it  appeared  thspoiiepiBmn 

A       ^»  -  .  _     _  ,.         ,  1     r  11  r^     I  he  time  to 

^jler  the  making  of  the  policy,  but  before  the  loss,  u.  which  iheaver. 
^Iso  become  interested  as  a  part  owner,  Mr.  J.  Buller  ^["Jljat^.**^ 
^  to  nonsuit  on  this  evidence,  saying,  that  the  making 
-  policy  was  the  time  to  which  the  averment  of  interest 
-d.  (z)     But  this  doctrine  is  now  exploded  (a) ;  and  it 

Nonsuit  V.  Nantes,  3  Taunt.  513.        {z)  Perchard  r.  Whitmore,  note  of  N. 
;^1L)  P.  Caww,  cited  2  Bos.  &  Pull.  155.  note. 

(a)  Powles  V.  Innef,  11  Mees.  dc  Wels. 
10.    Sutherland  v.  Pratt,  ibid.  296. 
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Averment  of 
interest. 


AllegatioD  that 
inteml  wu 
■ubsttiting  at 
tMM  o//af«  is 
material,  and 
must  be  proved 
as  laid :  aliega- 
tioo  that  three 
part  owners  of 
ahipvrere  in- 
terested  during 
nsJt  and  m  time 
of  lots:  proof 
mat  one  of 
three  had,  be- 
fore loss,  as- 
signed away 
his  interest : 
judgment  for 
defendant 
Fbwles  9. 
Innes,  11  M.  dt 
Wela.  10. 


1267* 


But  on  policies 
**  lost  or  not 
los^"  it  ia 
enough  to  aver 
that  Uie  plain- 
tiff was  inter- 
ested during' 
tkt  vof age  :^ud 
it  need  not  be 
alleged  or 
proved  that 
policy  was 
made,  or  that 
his  interest  had 
vested  before 
loss. 

Sutherland  v. 
Pratt,  11  M.  & 
Wels.  296. 
Mode  of  aver- 
ment in  such 
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is  clearly  settled  that  in  no  case  is  it  requisite  to  all< 
the  party  was  interested  at  the  time  of  making  the  poi 
that  it  is  sufficient  to  aver  that  he  was  interested  at  tl 
mencement  of  the  risk  {b)j  or,  which  seems  quite  ( 
during'  the  risk  and  at  the  time  of  loss,  (c) 

The  allegation  that  the  interest  continued  until  the 
loss  is  material,  that  is  to  say,  a  party  who,  having  b 
terested  in  the  subject  of  insurance  at  the  time  of  roak 
policy,  has  assigned  away  his  share  of  the  interest 
before  the  loss,  cannot  sue  on  the  policy,  except,  indee 
trustee  for  the  party  to  whom  he  has  so  assigned  his  ii 
in  cases  where  the  policy  is  handed  over  to  him  c 
assignment,  or  there  is  an  agreement  that  it  shall  t 
alive  for  his  benefit. 

In  the  case  that  establishes  this  position,  the  dedi 
stated  that  the  plaintiffs  made  the  policy  as  agents  foi 
and  Chamberlain  ;  that  Page,  Chamberlain,  and  one 
were,  during  the  risky  and  untilj  and  aij  the  time  of  k 
terested  in  the  ship  to  the  amount  of  the  money  iofl 
and  that  the  ship  was  totally  lost.  By  his  fourth  pk 
defendant  traversed  the  allegation  that  Chamberlain, 
and  Banks  were  interested,  during  the  risk,  mode  etfof 

The  proof  was  that,  at  the  time  of  effecting  the  inffn 
Chamberlain,  Page,  and  Banks  were  each  interested  i 
♦third  of  the  ship  ;  but  that,  before  the  losSy  Page,  by  t 
sale,  had  conveyed  his  share  to  Banks. 

The  court,  on  this  evidence,  gave  judgment  for  tk 
fendant.  (d) 

In  some  cases  even  the  averment  of  interest  fl/ /fe  ^ 
loss  may  become  immaterial. 

Thus,  where,  under  a  policy  on  goods  ^^lostornot* 
the  plaintiff  seeks  to  recover  for  an  average  loss  onlhti 
it  is  no  answer  to  an  action  on  such  a  policy^  that  thep 
damage  in  respect  of  which  he  sues  had  been  susiain« 
the  goods  before  he  acquired  any  interest  in  them. 

The  declaration  in  the  case  now  referred  to,  after  «rt 
out  the  pohcy,  and  alleging  the  shipment  of  the  goods* 
certain  day,  averred  the  interest  thus :  "  that  the  pW 
was,  during  the  said  voyage,  to  wit,  on  the  same  day  and  J 

(b)  Rhind  p.  Wilkinson,  2  Taunt.  237.        (d)  Powles  p.  Inii«»  H  ^*^*  * 
(e)  Powles  p.  InneSf  11  Mee«.  &  Wels.     10. 
10.    Sutherland  p.  Pratt,  ibid.  296. 
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resaid,  interested  in  the  said  goods  to  the  annount  in-  Averment  of 
"  and  then  stated  a  partial  loss  on  the  goods  by  sea  ^ 


eighth  plea,  after  admitting  that  the  plaintiff  had  ac- 
an  interest  in  the  goods  in  the  course  of  the  voyage^ 
eless  averred  that  the  goods  were  damaged,  as  in  the 
tion  mentioned,  "  before  the  plaintiff  acquired  or  had 
•rest  therein." 

eneral  demurrer  this  plea  was  held  bad,  on  the  ground 

9  no  answer  to  an  action  on  a  policy  on  goods  lost  or 

t,  that  the  interest  in  them  was  not  acquired  till  after 

:  such  a  policy  being  clearly  a  contract  of  indemnity 

all  past  as  well  as  all  future  losses  sustained  by  the 

in  respect  to  the  interest  insured,  (e) 

).  With  regard  to  the  parties  in  whom  the  interest  is  Where  the  aJ- 
I,  the  case  of  Powles  r.  Innes,  just  cited,  will  show  Ifon  mVen  b^' 
recision  is  required  on  this  point,  even  since  the  New  jg noiado^iwSr 
where  the  alternative  form  of  allec^ation,  given  by  the  interest  must 

°  '  °  •'  be  accurately 

}  not  adopted.  averred  and 

5  following  points,  therefore,  are  still  of  importance  ^"^iiofig 

be  interest  is  not  alternatively  alleged. 

18  once  considered  that  an  averment  in  the  declaration,  Formeriyit 


le  or  more  parties  were  interested  in  the  subject  in-  Secweary  to*^ 

lid  not  imply  that  they  were  exclusively  interested ;  aiHo/iuownew- 

nsequently,  though  it  came  out  in  proof  that  other  ^^^  now  the 

also  were  jointly  interested  with  them,  this  was  no  where  the  in- 

^  /.v  terest  u  averred 

^*  \J  )  in  the  altema- 

«quently,  the  courts  were  of  opinion  that  the  under-  {j^Uniyin^-" 
ought  to  be  truly  informed  by  the  record  for  whose  tereated  can 

1  1  1     1     ir    1  1.  11  1       only  recover  on 

;  and  on  whose  behalf  the  policy  was  really  made,  acountaver^ 
parties  interested,"  said  Lord  EUenborough,  "  are  so  "uf  * 
led  upon  as  parties  to  the  suit,  that  the  declarations  of  Rja««ofthe 
them  are  admissible  as  evidence  against  the  plaintiff; 
mt  would  be  a  defence  against  them  is  in  many  in- 
i a  defence  against  the  plaintiff;"  nay,  as  Sir  Vicary 
puts  it  in  the  case  of  Cohen  t;..Hannam,  *'  a  party  in- 
i  might  even  be  on  the  jury  without  the  defendants 

bcfkod  V.  Pratt,  11  Mees.  &    S.  G.  3  Esp.  185.    See  to  the  same  efiect, 
L  the  N.  P.  case  of  Hiscox  v.  Barrett,  be- 

ige  9.  Fry,  2  Bos.  &  Pull.  240.    fore  C.  J.  Lee,  cited  16  East,  145. 


tbough  policy 


to  vll  parlHM 
intcKMul  ia 
tbe  thing  in- 

UoMofeflW:!- 
lag  tbe  policjT, 
■od  wboM  in- 

■ra  of  OpiDHHI 


Ctiralben* 
BheddcD, 
a  Taaiit.  14. 
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having  on  opportunity  of  challen 
formed  by  itie  record  of  ihe  parlie 

U|ion  tlici^e  considerations  the  I 
overruled,  and  the  iaw  cle^y  est 
jointly  interested  in  properly  insu 
on  llieir  joint  accoiinl,  cannot  rec 
policy  averring  the  inlereat  to  be  ij 

It  is  not  necessary,  however,  be 
in  the  names  of  sei-eral,  ihat  all  si 
action,  or  lliat  tbe  declaration  sho 
the  action  may  be  in  the  name  o 
averred  in  him  alone,  and  if  he  p 
self,  llicre  will  be  no  objection  to  1 

*It  should  be  observed,  thai  the 
whom  it  may  concern,"  or  "  in  tl 
and  every  other  person  or  personi 
may,  or  shall  appertain,"  is  not 
strnction,  to  the  party  giving  the 
canning  it  to  be  effected,  but  extenc 
had  an  in/cnsl  in  the  thing  insured 
policy,  and  down  to  (lie  time  of  t 
snck  policy,  in  the  opinion  of  theji 
to  protect.^  A  policy  was  effectetj 
in  the  usual  form,  "  by  order  and 
Co.,"  and  the  declaration  averre 
Way ;  the  proof  was,  that  ihoug 
the  sole  members  of  the  firm  of 
that  firm  were  jointly   interested 


(j-)  Bell   F.   Aanaky,  16   East,  141,  prefl! 

wtiere  Lunl  l^lenlwruu|;h  labured  Id  >hoir  Mar. 

Ihat  lie  wns  not  owmjliiie  Puge  v.  Fry.  v.  P 

Bal  See  Culieu  v.  Hunnuni,  5  Taunt.  101,  audi 

whidi  eipmuily  memilM  Fuge  r.  Fry,  lima 

6u.  DUd  cunliruu  Udl  v.  Annsley  aa  the  [A; 


I  Sue  Rider  v.  Ocean  Iiu.  Co.  SO  Pick,  2B3 

*  Si-c  niuncliard  r.  Dyer,  21  Maine,  111,  cited 
eflecled  by  R.  Tor  whom  it  may  ooncem,  bdn) 
id  tbaiof  twootltera,  and,  after  a  las!,  tbe  othe 
iliuD  on  tiie  policy,  be  sbciuid,  in  Katiag  tbe  inl 
e  action  i»  brought  for  tiii  own  benefil.  Kider 
'  Ante,  169,  in  note. 
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8,  which  were  the  subject  of  the  insurance  ;   it  being  Averment  of 
lied  that  plaintiff  could  only  recover  to  the  extent   of     '- 


Dterest  of  Dowick  and  Waj/,  the  court  overruled  the 
tion,  and  told  the  jury  to  Misider  whether,  under  the 

"  Dowick  and  Co.,*^  the  policy  had  been  intended  to 
urehend  all  the  parties  interested  in  the  goods,  or  only 
kk  and  Way  :  the  jury  being  of  opinion  that  the  fornier 
the  true  construction,  the  plaintiff  had  a  verdict  for  the 
imount,  which  the  court,  on  a  motion  for  a  new  trial, 
ed  to  disturb,  holding  that  the  interest  of  the  different 
es  need  not  appear  on  the  policy,  and  observing  also, 

at  all  events,  Dowick  and  Way,  as  consignees  of  the  / 
le  cargo,  had  an  insurable  interest  thereon  to  the  full 
Dot  (i) 

D  the  saroe  principle,  where  two  valued  policies  had  been  o^JJIl^ 
led  with  different  sets  of  underwriters  by  the  mortgagee  2B.  &  Ad.193. 

ship.  Lord  Tenlerden  told  the  jury  to  take  into  their 
{deration,  whether,  at  the  time  of  ejecting  such  policy, 
iBBored  had  intended  thereby  to  protect  only  his  own  in- 
lin  the  ship,  or  that  of  the  mortgagor  also:  the  jury, 
( the  evidence,  being  of  opinion  that  the  former  was  the 
ii  the  court  would  not  allow  him  to  retain  the  amount  *1270 
h  he  bad  received  on  both  policies,  such  amount  exceed- 
!ie  sum  at  which  the  ship  was  valued  on  each,  and  also 
Merest  as  mortgagee.  Q) 

c  same  doctrine  prevails  in  the  United  States,  and  has 
llliistrated  there  by  various  cases  collected  by  Mr.  Phil- 
'Jc)  In  all  cases  of  this  kind  the  safe  practical  rule  for 
eader  will  be  to  adopt  the  alternative  mode  of  allegation 
itted  by  the  New  Rules. 

iioold  be  observed,  that  though  the  names  of  the  parties  The  wamrdof 
Med  (except  where  stated  in  the  alternative)  must  be  of  consignee,     ' 
itly  set  forth,  yet  it  never  was  held  necessary  to  state  g^^™^J2d 
Hurt  of  the  interest  on  the  face  of  the  declaration,  by  ^^^  **  ^^ 
Og  specially  either  the  title  in  respect  of  which  the  action 
Hgbt  (as  that  of  mortgagor,  vendee,  consignee,  &c.)  or 
ode  in  which  the  interest  was  acquired.     Thus,  in  the 


I 


«.  Sbedden,  1  Marsh.        {k)  1  Phillips  on  Ins.  152  - 166.  4^  Anu^ 
^     6  Taont.  14.  169,  in  note.  )> 

V.  Bicbaidson,  2  B.  &  Ad. 
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case  or  Carnithers  v.  Shedden,  i 
nitfl  Wni/  htid  a  clcnr  insurable 
flixleonths  of  the  goods,  and  als( 
rctiilue,  as  consignees,  having  a  I 
on  thif  ground,  held  that  the  ave 
iho  whole  amount  insured,  ivas' 
their  separate  /cinda  of  interests  ■■ 
signees  of  the  residue,  need  not  I 


leiwlin  frrigh 
witeteeoods 

oflOM. 

1271  • 
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profia. 


ATcnnealof 

iotareu  in  Un 


§  4  to.  With  respect  to  the  moi 
ferciit  subjects  of  insurance,  it  ma 
on  frrighf,  the  declaration,  after 
of  the  risk  by  the  loading  of  the  f 
be  carried  and  conveyed  on  frei] 
'■  ship  or  vessel  in  the  snid  voyag 
that  the  plnintifT,  "then  and  fn 
wards,  until  and  at  the  time  of  ti 
was  inlirestcd  in  the  said  freight 
*and  conveyance  of  the  said  goo 
ship  on  the  said  voyage  to  a  lar' 
case  of  goods)  ;  or  if  no  goods  w 
then  slate  the  commencement  ■ 
already  given  from  Devaux  v.  J 
the  freight  during  the  risk  and  at 

With  regard  to  policies  on  % 
either,  that  "  during  the  risk  an 
assured  "  was  interested  in  the  pi 
the  said  goods,  &c.  to  a  large 
"  that  whilst  the  said  ship  was  j 
divers  large  quanlHies,  to  wit,  t^c 
shijjped  on  board  the  said  vessei, 
board  thereof  from  thence  until  fk 
and  that  the  plaintiffs  were  interes 
be  made  from  the  sale  and  dis])osa 

As  to  bottomry,  the  averment 
"  was  interested  in  the  said  be 
insured."  (o) 
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le  reader  who  wishes  to  see  more  at  large  the  technical  Averment  of 

»  of  stating  various  kinds  of  interest  in  different  subjects  ^ '■ 

isurance,  will  find  them  in  Chilly  on  Pleading.  ( p) 

Art.  5.  Allegation  of  Loss. 

441.  This  allegation  is  important,  and  care  must  be  taken  Modeof  aiieg- 
It  IS  correct,  both  as  to  the  time  and  as  to  the  caitse  of 


B  to  the  ii7n€  of  loss  :  in  voyage  policies,  where  the  loss  in  voyage  poii- 
taken  place  after  the  ship's  sailing,  the  policy,  after  alle-  ^^^' 

the  ship's  departure  from  the  terminus  a  quo,  and  her 
iog  on  her  voyage,  proceeds  thus: — ^^ and  that  after-       *1272 
hand  whilst  the  said  ship  or  vessel  was  proceeding  on  her 
voyage^  and  before  her  arrival  at  [the  terminus  ad  quemj]  • 

itf  on  [stating  about  the  day  on  which  the  loss  took  place,] 
lid  ship  with  the  said  goods,  &c."  was  lost. 

time  policies  the  loss  is  generally  averred  to  have  taken  intimepoiicica. 
»i  "  during  the  said  time  [or  during  the  said  twelve  ca- 
ir  months,"  or  as  may  be,]  and  whilst  the  said  ship  was 
pting  to  prosecute  a  voyage  which  was  protected  by  the 
wlicyj  &c."  to  wit  on,  &c.  {q) 

le  material  point  is,  that  the  declaration  should  show  The  material 
be  loss  took  place  during  the  risk,  (r)  tS?t^ioM^*^ 

e  time  at  which  the  loss  took  place  should  not  be  falsely  dui^*^  risk. 
Ii  so  as  to  mislead  the  defendant  in  the  conduct  of  his 
oe. 

nee,  where  the  declaration  averred  that  the  loss  took  Time  of  low 
afler  the  vessel  was  loaded  and  had  sailed  on  her  voyage  ;  falsely  8tated,to 
ias  it  appeared  that  it  had  really  taken  place  in  port  defendant  in  the 
i  the  ship  had  sailed,  and  when  she  was  only  partly  del^m*^*** 
1 :  this  was  held  to  be  a  fatal  variance,  although  the  Abitboi  v, 

was  "  at  and  from,"  and  so  the  loss  was  within  the  6  Taunt.  464. 
Qcy  of  the  risk. 

^be  C.  J.  said,  '*  this  policy  (which  was  on  goods  '  ai 
torn  Mogadore  to  London ')  embraces,  as  well  losses 
ning  at  Mogadore,  as  losses  occurring  while  the  ship 

be  on  her  voyage  home  :  but  the  two  cases  demand 

c4.ii.  pp.  109-110,  6tb  ed.  (r)  Sutherland  v.   Pratt,   11  Mees.  & 

«  HuUingswortb  v.  Brodrick,  7  WeU.  296.  Hughes  on  Ina.  469.  See 
U.  40.  alao  Peppin  v.  Solomons,  5  T.  Rep.  496- 


nruegU. 
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very  different  considerations.     W 

-  age  home  she  mnst  be  fully  rigge' 

equipped  ;  while  at  Mogadore  she 

on  board  than  such  as  are  neeessar 

eccidenls.     The  averment,  iherefo 

would  lead  ihe  underwriter  to  inqu 

time  of  loss  was  adapted  to  such  v( 

boih  losses  are  within  the  policy,  ei 

Btate  of  facts,  and  a  different  decls 

'       *§  442.  With  regard  to  the  caui 

^  be  taken  in  stating  the  cause  of  1 

g  either  from  some  of  the  perils  en 

to  slate  the  circumstanees  of  the 

court  may  be  able  to  judge  from  \\ 

as  alleged  in  the  declaration,  cor 

sweeping  clause,  at  ihe  end  of  the 

policy  of  the  disasters  for  which  th 

liable,  —  viz.  "all  other  perils,  tos. 

It  must  also  be  carefully  borne  ii 

on   this  subject,  that  when  the  1 

alleged  lo  have  been  caused  by  so 

perils,  such  peril  must  appear  oi 

proximate  cause  of  the  loss,  otherv 

be  supported,  ^ 

Whenever  the  loss,  though  ra. 
other  cau^e,  has  been  immediately  i 
the  violent  action  of  the  winds  an 
the  allegation  of  a  loss  by  \heperi^ 
I  Thus,  where  sugars  were  lost  bj 
were  being  carried  from  the  shore 
ashore,  and  broken  to  pieces  in  th 
who  had  the  care  of  her,  all  going  1 

C) 


bf  Ihep- 

policy  is 
kni  by  ill 


llond,  9  Dhiih,  143.  Ifirhi 
I  masODHble  period,  she  a  pi 
usuiil  riika,  ll»e  prAuinpliun 


'  See  ante,  764  lo  787,  and  in  nola. 
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I  to  a  quay  by  a  rope,  with  which  the  mate  had  fastened  Allegation  of 
ell  over  on  her  side  when  the  tide  left  her,  and  was  — '. 


in,  owing  to  the  insufficiency  of  the  rope  (r) :  where  a 
?as  driven  on  her  beam  ends  by  a  squall  of  wind,  and 
owing  to  the  wilful  (but  not  barratrous)  misconduct  of 
taster  in  heaving  overboard  too  much  ballast  (w) :  where 
ber-laden  ship  became  leaky,  and  was  obliged  to  be  run 
lore  to  prevent  her  from  sinking,  and  was  so  much 
ged,  as  to  be  obliged  to  be  sold,  owing  to  the  unskilful- 
)f  native  Africans  in  loading  her  (x)  :  —  in  all  these  cases, 
le  loss,  though  remotely  occasioned  by  the  unskilfulness  1274 
gligence  of  the  agents  of  the  assured,  was  proximately 
id  by  ^  dcHon  of  the  winds  and  waves j  it  was  held  to  be 
ly  alleged  in  the  declaration  as  a  loss  by  the  perils  of  the 

ren  though  the  remote  occasion  of  the  loss  has  been  the  Tins  is  so  evea 
(try  of  the  master  and  mariners,  yet,  if  the  immediately  been  remotely 
Being  cause  of  the  loss  has  been  the  agency  of  the  winds  barrain^^ite 
waves,  (as,  e.  sr.  if  the  captain  were  barratrously  to  cut  master  and 

'  \     f       o  r  J  manoera. 

bip's  cables,  and  thereby  let  her  drift  on  a  lee  shore,  and 

lie  wrecked,)  this  loss,  though  it  might  never  have  hap- 

d  but  for  the  barratry  of  the  captain,  yet,  having  been 

mnediate  result  of  the  action  of  the  sea,  may  be  alleged 

used  by  the  perils  of  the  seas,  (y) 

loe  the  New  Rules,  which  strictly  prohibit  more  than  since  the  New 

ount  on  policies  of  insurance,  and  therefore  preclude  the  counts  cannot 

bility  of  varying  the  statement  of  the  cause  of  loss,  the  one  allying  tSe 

S  would,  no  doubt,  be  far  more  disposed  to^xtend  than  |^n  by  Wra- 

rrow  the  principle  established  by  the  cases  just  referred  ^»  ana  the 

r  T^        other  by  perila 

In  one  case,  since  the  New  Rules,  the  Court  of  Ex-  oftheaeaa. 
ler  refused  to  allow  two  counts,  one  alleging  the  loss  by 
try,  and  another  by  perils  of  the  seas:  although  the 
ivit  stated,  that  the  alleged  ground  for  resisting  the  pay- 
of  the  loss  was,  that  the  ship  had  been  wilfully  lost 
id  (off  Borneo)  by  arrangement  and  conspiracy  between 
laster  and  super-cargo,  and  that,  owing  to  the  absence 
nesses  abroad,  plaintifls  were  unable  to  ascertain  whether 

Ikhopo.Pentland,?  B.  &  Cr.  219.        («)   Redman  v.  W^son^.U  Mees.  & 

3tzoQ  V,  Sadler,  5  Mees.  &  WeU.    Wels.  476. 

.  C.  in  error,  S  Mee?.  6c  WeU.        (y)  Heyman  v.  Parish,  2  Camp.  140. 

46* 
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Aitegation  of     8uch  was  the  case,  or  not.     The  court  directed,  that 

— '■ the  counts  should  be  struck  out,  observing,  at  the  saroi 

that  this  was  no  hardship  on  the  plaintifT,  as  he  might  r 
on  the  count,  alleging  loss  by  the  perils  of  the  seas,  m 
standing  the  previous  barratry,  (ar) 
Where  low  Of  course,  this  rule  only  applies  to  cases  in  which  tl 

^e^td  by  Sir-    was  thc  direct  effect  of  the  action  of  sea  perils  ;  e.  g.  to  a 
beailei^*""   barratrous  running  ashore,  or  sinking  by  boring  holes 
!SS«r  where^*  *^^^^P*^  bottom,  &c. :  it  would  not  apply  to  cases  of  fram 
ody  owuiontd  gale,  or  barratrously  contrived  capture.     In  this  latter 
1275*      capture  being  one  of  the  enumerated  perils,  an  allegat 
•        a  loss  by  capture  is  sustained  by  proof  of  the  ship's 
taken  by  the  enemy,  in  consequence  of  a  plan  preconc 
with  the  master,  (a) 

Instead  of  repealing  here  the  cases  which  we  have  air 
referred  to  at  some  length  elsewhere  (A),  it  will  be  belt< 
direct  the  reader's  attention  to  that  portion  of  the  work  l 
more  extended  illustration  of  the  principles  which  regi 
the  mode  in  which  the  cause  of  loss  ought  to  be  ailege 
the  declaration. 

i  ^he*^*"lf'  Practically,  it  will  be  found,  especially  since  the  open 

1  dearijr  a  loss      of  the  New  Rules  of  Pleading,  that  the  most  advisable  ffl 

J  ,<iM,  it  should     of  alleging  the  cause  of  loss  (except  in  cases  where  it 

\i  pteSiDgT^ "*  manifestly  been  the  immediate  result  of  other  perils, sad 

tt  capture,  embargo,  fire,  barratrous  sale,  general  average  c 

l^  tribution,  &c.)  is  to  state  it  to  have  been  hy  perils  of  Af 

;••  Thus,  where  a  total  loss  took  place,  owing  tothesli 

having  been  driven  by  storms  and  sea-damage,  into  a  [ 
;■  of  distress  for  repairs,  and  sold  there,  from  the  irapossibi 

of  repairing  her,  except  for  more  than  her  worth  when 

paired :  —  Chief  Baron  Pollock  said,  "  it  was  to  be  regret 

that  the  declaration  (which  set  out  the  whole  circumstaD 

j;  of  the  loss  according  to  the  facts)  had  departed  frotD 

\^  simplicity  of  the  old  form  of  pleading,  and  that  it  would  la 

been  quite  enough,  in  such  case,  to  have  alleged  a  totall 
by  perils  of  the  seas."(c) 

In  order  to  meet  the  case,  in  which  it  may  be  held  ti 


1. 


♦ 


(«)  Blythr.Shephenl,9Mee8.&Wel«.  (6)    See  ante,  Part  HI.  ^ 

763.  Losses  by  Ihe  Perils  insured  ag>»* 

(a)  Arcangelo  v.  Thompson,  2  Camp.  (c)  Parfill  r.  Thompson,  I3  M«* 

®20.  WeU.  392. 
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OSS,  as  it  appears  in  proof,  is  not  a  loss  by  perils  of  the  AiiegatkHi  d 
»  but  is  included  within  the  general  words,  at  the  end  of 


.        /*  <i  •/*  •I    •  t        •    .   •^  •    Where  doubt- 

enumeration  of  the  specme  penis  insured  against,  it  is  fui,  whether  it 

^able  —  and  since  the  New  Rules  of  Pleading  seems  ad-  ^mprJed^un- 
3^6,  in  cases  of  doubt  —  to  state  the  special  circumstances  ^l^  i?3i^^ 
ibe  loss,  according  to  the  fact,  and  then  add,  ''and  the  other  perils, 
ship  afterwards,  to  wit,  on  &c.,  was,  by  perils    and  fortune,"  tiw 
;ers  of  the  seas,  and  by  other  perils,  losses,  and  mis-  ^ou?d  be  spe- 
ines  insured  against  in  the  said  policy,  wholly  lost,  and  ^|^^'iJL*{S\ije 

sr  did  arrive  at aforesaid,  (d)  ^  facts. 

♦1276 

Redmaa  o.  Wilson,  14  Mees.  &  5  Bingb.  N.  C.  519.  Dixon  p.  Sadler,  5 
.  476.  See  also  Phillips  r.  Barber,  Mees.  &  Wels.  405.  Yoang  r.  Turing, 
k  Aid.  161.    De  Vaux  9.  J'Ansen,    2  Mann.  9l  Gr.  593. 


>  See  Barnes  v,  Maryland  Ins.  Co.  5  Harr.  &  John.  139. 
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§  443.  As  ihe  iinderwriiers  on  c< 
-  ihemsL'lves  scverallt/,  i.  e.  each  for  th 
scripiion — as,  in  fact,  each  subsc 
conlmct,  —  it  is  obvious  that,  at  coi 
enily  of  tiny  mode  of  procedure  intri 
the  practice,  the  assured  would  h 
separate  action  again.i't  all  the  sepa 
same  policy,  however  numerous,  in 
and  the  same  risk. 

As  however,  in  every  policy,  n 
indemnity,  there  are  substantially 
the  assured  on  one  side,  and  the  k. 
on  the  other  ;  and  as  the  claim  to  t 
generally  rest  on  the  same  groundi 
one  of  the  underwriters,  as  when  p 
it  is  obviously  desirable,  that  in  act 
other  cases,  a  single  trial  should  d& 
single  question. 

Accordingly,  in  order  to  secure  t 
introduced  the  practice  of  consolide 
insurance. 

The  practice  is  this :  where  s 
brought  by  the  same  plaintiff,  upoi 
same  loss,  and  on  the  same  risk,  aga 
(or  upon  several  policies,  (a)  the 
application  of  the  defendants,  will, 
grant  a  rule  or  order  to  stay  proce 
but  one,  the  defendants  in  the  oth 


(o)  M-Grpt 
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bound   by  the  verdict  in  such  action,  and  to  pay  the  Ofthecontoii- 

int  of  their  several  subscriptions  and  costs,  if  plaintiff '■ — 

Id  recover,  and  the  verdict  be  satisfactory  to  the  court  *  1278 
ihe  judge  before  vt^hoin  the  trial  took  place :  and  the 
idant,  in  the  action  tried,  also  undertaking,  in  such  case, 

0  file  a  bill  in  equity,  or  bring  a  \vrit  of  error. 

jside  these,  the  court,  upon  proper  ground  shown  by  Temw  upon 

laintifT,  will  impose  any  other  terms  on  the  defendants  soiidaUonruiei 

rbom  the  rule  is  considered  as  an  indulgence)  that  may  «™°^®^- 

sasonable  under  the  circumstances :  as  that  they  shall 

t  (and  thus  save  the  plaintiff  the  expense  of  proving) 

act  upon  which  the  question  to  be  tried  does  not  turn, 

not  meant  to  be  seriously  disputed :  that  they  shall  per- 

lepositions  of  witnesses  to  be  read  as  evidence :  that  if 

\y  is  paid  into  court  in  the  action  tried,  it  shall  also  be 

into  court  by  the  other  defendants,  &c.  {b) :  the  court, 

jver,  will  not  impose  on  the  defendant  any  terms  out  of 

rdinary  course  without  his  consent ;  but  mere  admissions 

3ts,  which  are  not  intended  to  be  disputed,  he  may  in  all 

1  fairly  be  called  on  to  make,  as  a  condition  of  obtaining 
ale. 

le  terms  on  which  the  parties  ultimately  agree  should  be 

porated  into  the  rule  on  drawing  it  up.  (c) 

le  leading  principle  which  regulates  all  the  decisions  on  MiMibebjr 

natter  is,  that  ihe  order  for  consolidation  is  a  favor  asked  plaintiff. 

he  defendants  (rf)  :    the   courts,  therefore,   as  a   gene- 

ile,  will  not  grant  the  order,  except  bi/  consent  of  plain- 

ins,  where  eleven  actions,  originally  brought   on  the  Doyiev. 
i  policy,  had  been  consolidated  on  the  usual  terms,  that  fAcT.'&^feii. 
en  should  be  stayed  to  abide  the  result  of  the  eleventh,  ^^• 
h,  being  tried,  the  defendant  obtained  a  verdict,  and  the 
itiff  then  proceeded  on  the  tenth,  and  obtained  a  verdict, 
was  then  proceeding  in  the  other  nine,  when  defendant      ^  1279 
oed  a  rule,  calling  on  plaintiff  to  show  cause  why  the 
eediogs  in  the  second  of  these  nine  should  not  be  stayed, 

Colieii  V.  Balkley,  5  Taunt.  164.    Ad.  5c  EI.  649,  note,  and  also  in  Chitty's 
gor  V.  Horsfall,  4  Mees.  &  WeU.    Forms,  p.  556. 

(</)  Per    Parke,  B.   in  M'Gregor   v. 
See  a  form  of  rule  drawn  up  by    Hornfall,  4  Meea.  &>  Weis.  321. 
K  in  Hollingswortb  r.  Brodrick,  4 


HoIIianwo 

B.Brodnck 
4  Ad.  «i  £ 


Ohriip, 
0  Ad.  ^  EU. 


ITOnaorc. 

HoMiiS, 
4H.dcWel«. 


CONSOLIDATION 

upon  the  submission  of  the  plaint. 
action  to  be  bound  by  the  result  of 
to  grant  the  rule  as  prayed,  on  the  { 
com/Kl  llic  plaintiff  to  consent  to  tite 
his  consent,  (c) 

In  a  subsequent  case,  where  forty 
brought  by  Ihc  same  plaiutifT  on  o 
dcfi:udant^,  an  application  was  mt 
the  plaintiff  resisted,  the  same  courl 
they  thought  the  consolidation  ough 
was  accordingly  drawn  up  by  consi 

In  a  later  case  in  the  same  court 
been  brought  by  the  same  plaiutifT 
an  order  for  consolidation  was  diav 
sion  of  the  plaintiff  and  the  dcfendai 
taken  to  the  form  of  the  order,  and  I 
point.  (^') 

In  the  latest  case  on  the  subject  t 
reviewed,  and  the  Court  of  Excheq 
of  refusing  to  consolidate,  at  the  in 
without  the  consent  of  the  plaintiffs. 

In  this  case  the  order  was  drawn 
plain/iff  and  defendants,  to  eonsoli 
by  the  plainlifF  on  two  different  p< 
The  plaiutilf's  counsel  objected  the 
made  williout  consent  of  the  plaii 
case  of  HoUingsworlh  v.  Brodrick 
upon  OS  having  shaken  the  former 
*really  no  such  efTecl,  the  decision 
amounting  to  no  more  than  a  recoi 
solidalion  should  be  made. 

B:iron  Parke,  in  the  course  of  I 
"  Tfic  orthrfor  consolidation  is  a  _ 
ants.  Have  you  any  prec&kidfor  bi 
his  consent?"  and  the  court  nitime 

(c)  Duylu  c.  ADdenion,  1    Ad,  &  EU.    questi 

633.  sii>;b 

(/)  llulIIng^wortEi  p.  Drudiiok-,  4  Ad.    joiued 


miaioH  of  the  plaintiff;"  'Al.lhepr 
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ascinding  the  order  as  made,  unless  the  defendants,  OftbecoiuoU- 

,  agreed  to  the  terms  offered  by  the  plaintiff.  (A)         1 — 

rder  be  drawn  up  "  on  the  submission  of  the  plaintiff 
dants/'  the  courts,  on  application,  will  rescind  it, 
iendants  consent  to  reasonable  terms,  (t) 
ect  of  the  rule,  as  far  as  concerns  the  defendants  in  Efiectofthe 
actions,  is,  that  they  are  bound  by  the  verdict  in  the  ^^^  dtftnd- 
d  ;   that  is,  supposing  the  verdict  to  be  such  a  one  flw<*,  if  venUct 
opinion  of  the  judge,  before  whom  the  action  was 
f  the  Court  in  Banc,  ought  to  stand  as  a  final  deter- 
\f  the  cause. 

3rdict  be  not  a  satisfactory  one,  the  courts  will  grant  -4//^,  if  verdict 
1,  and,  in  order  not  to  conclude  the  other  defend-  tory. 
:ly,  they  will  be  disposed  to  grant  new  trials  in  ac- 
olicies,  when  thus  consolidated,  upon  less  decisive 
lan  in  other  cases,  (y) 
however,  a  special  jury  had  twice  found  a  verdict  But  court  win 

.     .«•./.  I  .  1       not  grant  a 

aintiff  on  a  question  of  unseaworthmess,   on   the  oecood  new 
lence,  the  court  refused  to  grant  a  second  new  theconSSir' 
nor  would  they  open  the  consolidation  rule,  and  I^iJ^^JjlJiS*^ 
i  same  question  to  be  retried,  in  another  action,  quefiiontobe 

;  retried  agaiut 

nother  underwriter  on  the  same  policy  (/),  Mr.  J.  another  undeiw 

iring  that,  in  all  his  experience,  he  never  knew  a       #  1281 

ion  rule  opened  after  a  second  verdict,  (m) 

aning  of  the  usual  condition,  not  to  bring  a  writ  of  Meaning  of  the 

lat,  after  a  fair  trial,  and  substantial  justice  has  Sl^wSu)? 

,  no  writ  of  error  shall  be  brought,  though  manifest  pfi^'^  fomuir 

ar  on  the  record  :  if,  in  such  case,  the  defendant's  objecUon*. 

ring  a  writ  of  error,  the  court  will  grant  an  attach- 

ist  him  for  contempt,  (n) 

;re  a  case  has  been  turned  into  a  special  verdict, 

or  r.  HorsfHll,  4  Mecs.  &  refused,  without  the  consent  of  plaintiff, 

lie  terms  offered  were  as  to  consolidate  ten  actions  brought  against 

pluiiitifii*  to  bclcct   which  ten  different  ship-owners,  to  try  the  same 

U  ir)',  the  defendants  in  the  right,  on  ten  sereral  causes  of  action.    S. 

•d  agreeing  to  be  bound  by  C.  1  Dowl.  &  Lowndes,  851. 

I  the  other,  the  plaintifl's  (j)  Hodgson  v.  Richardson,  3  Burr, 

admitted;   if  money  paid  1477.     S.  C.  1  W.  Bl.  463. 

ction  tried,  the  same  to  lie  (/■)  Foster  r.  Steele,  .3  Bingh.  N.  C. 

ler.  892. 

case  of  The  Corporation  of  (/)  Foster  r.  Alvez.  ibid.  896. 

;kronn,  13  L.  J.  N.  S.  Qu.  (m)  Ibid.  897. 

be  Court  of  Queen's  Bench  (n)  Camden  p.  Edie,  1  H.  Bl.  21. 
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in  order  that  defendant  may  rem 
Chamber,  with  a  view  of  obtaininj 
of  Error  upon  some  material  point 
of  the  case,  this  i3  not  against  the 
court,  in  such  case,  will  stay  exe< 
commenced  against  another  defei 
he  giving  security  to  be  bound  b 
Court  of  Error  (o) :  and  if  the  de 
have  brought  a  writ  of  error,  but 
bail  in  error,  plaintiff  takes  out  e 
shall  not  be  entitled  to  do  so  as  to 
may  each  bring  their  writ  of  error 

And  in  all  cases  alike,  if  plaintL 
defendant  apply  for  and  obtain  a 
be  stayed  against  the  other  defenda 
of  the  cause,  (q) 

The  rule  being  granted  as  a  fa 
not  bind  the  plaintiff:  according 
favor  of  the  defendant  at  the  fir 
any  variance  between  the  declan 
fresh, evidence  have  been  subsequ 
will  allow  the  plaintiff  to  open  ihe 
one  of  tlic  other  causes  included  i 
*dec;]aralion,  and  with  the  additio 
they  rciilraiii  him  from  bringing  : 
coals  of  ihe  first  are  paid,  (s) 

If  the  plaintiff  applies  to  the  c 
the  rule,  and  proceed  to  trial  wit 
the  court,  in  granting  his  applica 
to  the  second  trial  all  such  terma 
defendant  in  the  first,  as  may  be  n 
justice  of  Uie  case." 

Thus,  where  plaintiff  having  1 
action  (ihc  defendant  in  which  hai 
tain's  deposition  to  be  read  in  ev, 
variance  between  the  declaration  t 


(a)  Gill  P.  Hidckle)',  1  Moore,  79.  (r 

(j>)  Aylwia  r'  Faviue,  S  Bos.  dc  Full     Dc^ 

N.  R  430.  (f 

(g)   Hodgson  V.  Bichardaon,  3  Bun. 

MT7. 
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sation  to  open  the  rule,  imposed  it  as  a  term  on  the  Ofthecooaoii- 

t  in  the  second  trial,  that  it  should  be  tried  in  like  ■ — 

ind  with  the  like  evidence.  (/) 

,  however,  the  plaintiff  proceeds  to  trial  of  the  ^l^^*^^*^ 
luse  without  having  applied  to  the  court,  he  cannot  ceecU  to  try 
benefit  of  any  terms  which  were  imposed  on  defend-  cause  without 
be  consolidation  rule,  (u)  '^^^  'PP"^ 

I  several  underwriters  entered  into  a  consolidation  Aner  entering 
ibide  by  the  determination  of  the  Court  in  Banc,  abide  bv  the 
K,int  reserved  for  their  consideration  at  the  trial  of  ^p£^ 
—  viz.  as  to  whether  a  notice  of  abandonment  had  poinio^aw, 

such  rule  can- 
en  in  due  time,  the  court  would  not  allow  such  rule  not  be  opened 

,  rr  ^      •  -11  I      1    on  affidavit  of 

)ened  on  an  amdavit  statmg  that  the  owner  had  mattenoffact, 
letters  from  the  captain  abroad,  informing  him  of  have  been  gUe 
nd  sale  of  the  ship  before  the  arrival  of  the  captain  R^ad^l^iwa^' 
n  :  the  court  said  that  notice  should  have  been  given  ^  Moore,  437. 
ce  those  letters  at  the  trial,  or  they  should,  at  all 
ve  been  adverted  to  by  affidavit,  when  the  court  was 
1  the  point  reserved,  (v)  » 1283 

several  underwriters  to  a  policy  had  entered  into  Cause  tried 

.  under  a  contoii- 

lation  rule  to  abide  the  event  of  the  verdict,  and  the  dation  rule,  and 
Nisi  Prius  was  referred  to  an  arbitrator  to  assess  traUon,  cannot 
iges,  who  awarded  the  aggregate  sum  due  to  the  b^ck  tecauw 
From   the   whole   body  of  underwriters,  the  court  arbitrator  haa 

y  1  .  ,        .  ^"'y  awarded 

)t,  Without  consent  of  the  underwriters,  order  it  to  an  aggrmte 

<«    1       1  I  ,  •  I  1        sum  as  diuna* 

;d  back  to  the  arbitrator  to  insert  the  amount  due  ^es. 

1  underwriter  individually,  {w)  UhMi^  "' 

rly,  before  the  New  Rules  of  Pleading  came  into  ®  Moore,  223. 

,  consolidation   was  not  granted   until  after  plea  appSLdfor. 

now,  however,  the  practice  is  understood  to  be  to 

te  at  an  earlier  stage  :  thus,  in  one  case,  the  court 

the  rule  to  consolidate  two  actions  on  the  same 

here  the  application  was  made  after  a  declaration 

delivered  in  the  one,  and  an  appearance  entered  in 

al  directions  as  to  the  mode  of  making  the  application 
und  in  the  last  edition  of  Archbold's  Practice,  (y) 

V.  Bulkley,  5  Taunt.  164.  (w)  Kymaston  v.  Liddell,  8  Moore,  223. 

V.  Douglas,  4  B.  &  Ad.  545,        (z)  Hollingsworth  v.  Brodrick,  4  Ad. 

&  Dl.  646. 
'.  Isaacs,  6  Moore.  437.  (y)  Vol.  il  p.  1176,  8th  ed. 
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The  rule  of  Hilary  Term,  2 
"  where  money  is  paid  into  ecu 


ceeds  to  trial  on  one  and  fails,  he 
the  others  up  to  the  time  of  payii 

(■)  Farthelbniierpract)oe,MeCbiH]r^  & 


(1S99) 


♦CHAP.  VI.  *12S4 


CHANGE  OP  VENUE. 


I.  The  rule  as  to  change  of  venue  laid  down  bv  the  ^*>»'««  ^ 

#.  venue. 

>f  Exchequer,  in  Ihe  ease  of  Mondelt;.  Steele,  is,  "  that  RuieofMoodei 
actions  on  contracts,  though  in  writing,  except  on  r.  st^^K^to 
ties,  bills,  and  notes,  the  venue  may  be  changed  on  the  venue, 
ffidavit."  (a) 

Marshall,  therefore,  appears  to  lay  down  the  law,  as  SelToniwi?^' 
point,  with  perfect  accuracy,  when  he. says,  "If  the  5"**¥j^ 
in  the  declaration  on  a  policy  be  laid  in  a  wrong  Manhioi. 
,  the  court,  upon  motion,  will  change  it  to  the  county 
the  policy  was  made,  unless  it  be  ^  deed^  in  which 
3  court  will  not  change  the  venue  without  some  special 
being  laid,  to  induce  them  to  depart  from  the  general 

le  authorities  he  cites  for  this  position,  that  most  to  S^Sb^SSod. 
pose  is  the  case  of  Howarth  v.  Willett,  reported  in 
^y  where  the  venue  of  a  declaration  on  a  policy  having 
id  in  Lancashire,  Strange  moved,  on  an  affidavit,  IhcU 
ngned  at  Bristol^  to  change  the  venue  to  Somerset- 
and  the  court  only  refused   the  application  on  the 
of  the  delay  which  would  be  caused  by  the  change 
osed,  the  Spring  assizes  not  being  held  at  Bristol,  (c) 
case  decided  since  the  publication  of  the  last  edition  ^*°«^fr, 
Marshall's  work,  the  Court  of  Exchequer  refused  to  where  •ctioo 
the  venue  in  an  action  of  covenant  on  a  policy  of  enoS?**"*^ 
»,  the  instrument  being  under  seal  {d)  ;  so  that  this 
no  authority  against  the  position  laid  down  by  Mr. 

II.  The  real  question  appears  to  be,  what  is  the  cause 

Pftrice,  B.  in  Model  v.  Steele,       (c)  Howarth  v.  Willett,  2  Str.  1180. 
Wek.  041.  {d)  Smith  v.  SUofield,  1  M'Cleland  ^ 

dull  on  Ins.  701.  Young,  212. 


(1301) 


♦CHAP.  VIL  *1286 


OP  THE.  PLEAS. 


Formerly  the  only  plea  of  frequent  occurrence  in  actions  Of  the  pleas. 
I  policies  of  insurance  was  the  general  issue,  under  which 
c  defendant  was  enabled  not  only  to  dispute  every  fact 
leged  in  the  declaration,  but  also  to  give  in  evidence  almost 
rery  matter  —  such  as  illegality,  misrepresentation,  change 
r  voyage,  deviation,  breach  of  warranties,  unseaworthiness, 
'»e.  —  which  went  to  disaflSrm  the  contract,  or  to  discharge 
le  plaintiff's  demand  under  it.  (a) 
Now,  however,  the  New  Rules  of  Pleading  relating  to  this  New  Rules  of 

'  '  r  PleadiQg  as  to 

alter  declare,  1.  "  That  the  plea  ot  non  assumpsit  shM  ope-  pleas  on  policies 
itc  only  as  a  denial  in  fact  of  the  express  contract  or  promise 
iegedy  or  of  the  matters  of  fact  from  which  the  contract  or 
'remise  alleged  may  be  implied  by  law.^^  (b)  And,  bj/  toay  of 
ample,  they  state,  that  in  an  action  on  a  policy  of  in- 
wnce  the  plea  will  operate  as  a  denial  of  the  fact  of  the  sub- 
'^tion  to  the  alleged  policy  by  the  defendant ;  but  not  of 
a  interest  of  the  commencement  of  the  risk,  of  the  loss, 
of  the  alleged  compliance  with  warranties.  The  rule 
tber  provides,  "  That  in  every  species  of  assumpsit  all 
idlers  in  confession  and  avoidance,  including  not  only 
^96  by  way  of  discharge,  but  those  also  which  show  the 
nsaction  to  be  void,  or  voidable  in  point  of  law,  on  the 
^and  of  fraud  or  otherwise,  shall  be  specially  pleaded." 
*id  by  way  of  instance,  again,  as  far  as  relates  to  policies      *12S7 

i>  Manhall  on  Ins.  701,  702.  tfeed  in  point  of  fact  only^  and  all  other 

^  Bey.  Gen.  Hil.   Term,  4  W.  4.  mattera  miut    be  specially  pleadedj  in 

^^ogB  in  particular  actions;   No.  1  eluding  matters  which  make  the  deed 

■*>piiL  —  In  covenant  or  debt  (should  aSsolutely  void,  as  well  as  thoM  which 

•^Mioo  on  the  policy  be  in  either  of  make  it  voidable.      Nunquam  indebita- 

*     forms,)  the  rule  declares,  (No.  2,)  tue  has  the  same  operation  as  non  as- 

•Jie  plea  of  non  est  factum  efuUl  sumpsit. 
a»  denial  of  the  execution  of  the 
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Of  the  pleas. 
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of  insurance,  the  rule  specifies,  "  unseaworthiness^  n 
sentaiiorij  concealment^  and  deviation  "  as  amongst  the 
ters  which  must  be  specially  pleaded. 

We  will  consider  briefly  the  decisions  that  havi 
place  both  as  regards  the  operation  of  the  general  iss 
the  mode  of  pleading  specially  to  actions  on  policie 
these  rules  were  framed ;  and  then  consider  the  subject 
ment  of  money  ipto  court. 
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iVbft  auumptit 
to  an  action  on 
a  policy  of  in- 
surance denies 
the  making  of 
the  contract  as 
alleged  in  the 
declaration. 


A  plea  denying 
that  the  policy 
**  was  caused 
to  be  made  as 
alleged  in  the 
declaration  "  is 
bad,  as  amount- 
ing to  the  gen- 
eral j«ue. 


1288* 

So  a  plea  deny- 
ing that  parties 
actually  effect- 
ing tlie  policy 
had  done  so  "  as 
agents  for  the 
pUinuff." 


Sect.  I.    Of  (he  Operation  of  the  General  Issue  as  j 
to  Policies  of  Insurance  since  the  New  Rules, 

§  4 15.  When  the  rule  gives  as  an  illustration  of  the 
of  non-assumpsit  when  pleaded  to  a  policy  of  insurano 
it  denies  the  subscription  to  the  alleged  policy  by  thed 
ant,  it  gives  this  merely  as  an  example,  and  does  not 
to  confine  the  effect  of  the  plea  to  a  simple  denial  of  fl 
of  subscription  :  at  all  events,  it  does  not  limit  its  effectl 
of  merely  traversing  the  fact  of  the  defendant's  havinj 
scribed  the  policy  on  which  the  action  is  brought,  but  ( 
having  subscribed  the  alleged  policy,  that  is,  suchapd 
the  plaintiff  has  set  out  in  his  declaration  :  it  denies,  m 
the  making  of  the  contract  declared  upon.  Hence,  if  4 
claration  alleges  that  the  policy  was  "  caused  to  be  madei 
plaintiff^^^  through  the  medium  of  certain  policy  broker 
the  usual  form,)  a  plea  traversing  the  fact  that  the  policj 
**  caused  to  be  made  by  the  plaintiff  modo  etformd^^  is  I* 
amounting  to  the  general  issue ;  for,  as  Baron  Rir^ 
served,  non  assumpsit,  pleaded  to  such  a  declaration, 
in  issue  not  merely  the  subscription  to  a  policy  conlainiD( 
particular  terms  alleged,  but  to  a  policy  caused  to  fc  ■* 
the  plaintiff  and  containing  those  terms.^^  "  A  contract, 
tended  his  lordship,  "  imports  that  there  are  two  parties* 
and  a  denial  of  the  contract  alleged  is  a  denial  of  a^^ 
with  the  plaintiff.'*'*  {c) 

*On  the  same  ground,  where  it  was  alleged  in  theded 
tion  that  the  parties  actually  effecting  the  policy  had  do" 


(f)  Sutherland  v.    Pratt,  11  Meet.  &  Wels.   296.    Sec  the  ob*mti«»* 
learned  judj^e,  ibid.  314. 
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the  agents  for  the  plaintiff,  and  on  his  account,  and  for  Operation  of 
use  and  benefit ; "  and  that  they  were  persons  who  had  


the  order  for  J  and  effected,  the  policy  as  his  agents  (in 
le  common  form  under  28ih  G.  3.  c.  56.)  —  a  plea  travers- 
9g  this  allegation  modo  et  forma  was  held  bad,  as  amounting 
9  the  general  issue,  (d) 

Further,  non  assumpsit  puts  in  issue  the  consideration  given  So  a  plea  deny- 
y  the  plaintiff  for  the  defendant's  promise,  as  well  as  the  the  pramiuiB. 
iconiise  itself  (e) :  now  the  consideration  for  the  under* 
rsiter's  promise  is  the  premium :  hence  a  plea  denying  that 
be  plaintiff,  or  any  one  on  his  behalf,  had  ever  paid  the  pre- 
wiumj  or  any  part  thereof,  to  the  defendant  modo  eiformd,  as 
||e|[ed  in  the  declaration,  was  held  bad,  as  amounting  to  non 
aOTunpsit.  (/) 

i  J3y  11  G.  2.  c.  30.  s.  43,  the  London  Exchange  and  the  London  and 
toyttl  Exchange  Assurance  Companies  are  allowed  to  plead  ^*7nge  A«ap. 

debei^  or  non  est  factum,  and  thereunder  give  the  special  *?^®J^^^ed 

in  evidence  ;  and  the  plaintiff,  upon  issue  joined  on  to  plead  ^^ 

pleas,  may  recover  such  damages  as  the  jury  may,  on  debetbftmavd, 

evidence,  think  him  entitled  to. 
^dinoe  the  Reg.  Gen.  Hil.  T.  1  Vic,  the  words  "  by  stat- 

**  must  now  be  inserted  in  the  margin  of  such  plea,  (g*) 


Sect.  II.   Pleas  in  Denial  —  Traverses. 

446.  Of  course   it   cannot  be  expected  that  any  thing  Pleas  in  daiiaL 

ft  complete  enumeration  of  the  different  pleas  of  this  kind  :— 

have  been  adopted  in  practice  since  the  New  Rules  can  fact  alleged i& 
be  given  :  it  will  be  sufficient  to  observe  that,  since  those  ^^^  belform- 


cvery  material  fact  alleged  in  the  declaration  which  the  meanTtour*'^ 
^^   ^Jant  may  desire  to  have  the  opportunity  of  contesting  disputed. 
5^  the  trial  must  be  specifically  traversed  modo  et  forma  :  a       *1289 
of  the  pleas  in  denial  of  more  ordinary  occurrence  in 
are  here  mentioned. 
^^   Denial  that  plaintiff  teas  interested  at  the  time  of  loss :  —  i.  Denial  that 
^  ^e  have  seen,  the  declaration  must  always  contain  an  Si?ereat^Nlt 

timeof  loM. 

^    Bfidoiondv.  Sfniih,7Biann.&:Gr.  (/)  Sutheriand  v.  Pratt,  11  Mees.  ^ 

j^  Wels.  296. 

"•union  v.  Davidson,  3  Mees.  &  (g)  See  ace.  Hills  v.  London  Ass. 

^79.  Ck)mp.  6  Mees.  dc  Wels.  569. 
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1  against ;  accordingly,  he  may  traverse  either  or  both  Pleas  in  denial. 

je  propositions,  as  may  best  suit  the  real  nature  of  his  H— !^I!^!I2l- 

e. 

Sj  where  the  loss  alleged  in  the  declaration  was  that  Denial  that  loss 

p  was  bilged,  and  rendered  innavigable  by  the  break-  Zwtr^  a^dmit, 

tiickle  in  gelling  her  oul  of  a  dock  where  she  had  been  "raUweep^S 
xf,  the  defendants,  under  a  traverse  of  the  allegation  of  ^**^*|^^ 
\odo  et  forma,  were  allowed  to  contend  that  such  a  loss  misfonunw,' 
Bribed  in  the  declaration  was  not  comprised  under  the 
il  and  sweeping  clause  of  the  policy,  "  all  other  perils, 

and  misfortunes."  (/) 

ere  the  declaration  alleged  a  total  loss  ''by  perils  and  Evidence  that 
rs  of  the  seas,  and  other  perils,  losses,  and  misfortunes,  ^^^/^ 
i  against  by  the  said  policy,"  and  the  plea  traversed  l^^u^^thii 
legation  mode  elformi,  the  defendant  was  allowed  to  i«vewe. 
id  under  such  plea,  that  the  loss  was  the  result,  not  of 
of  the  seas,  nor  any  perils  insured  against ;  but  of  the 
ent  mode  of  loading  the  cargo,  (m) 
lay  be  observed,  that  this  defence  can  never  be  success- 
»tablished,  when  it  appears  (as  will  almost  always  be 
ae)  that  the  proximate  cause  of  loss  was  the  perils  of  the 

>De  case  defendants,  under  a  traverse  that  the  ship  was  Query,  whether 
wdo  el  forma,  as  alleged  in  the  declaration,  attempted  it^^wascaiued 
B  evidence  lending  to  show  that  the  real  cause  of  loss  S!e«ciu?riStfc 
nseaworthiness :  but,  as  the  seaworthiness  of  the  ship  be  pVeo  under 

'  <^  a  genenudeoial 

been  admitted  by  an  express  clause  in  the  policy,  the  oftbe  loss  aa 
rere  held  to  have  been  rightly  directed  to  throw  this      *1291 
ice  out  of  their  consideration  {n)  :  as  the  New  Rules 
lely  require   that  unseaworlhiness  sh'ould  be  specially 
d,  it  would  not,  it  is  apprehended,  be  competent  to  the 
laot  to  rely  upon  it  in  any  case  as  a  defence  under  a 
il  traverse  that  the  loss  was  caused  as  alleged,  (o) 
Denial  that  Ihe  Goods  were  loaded  on  boards  Sfc. :  —  a  Denial  that 
policy,  as  is  generally  the  case,  expresses  that  the  risk  hadedonhomd 
Mis  is  "  to  begin  from  the  loading  thereof  on  board  the  "^^^^tfo™^ 
8uch  policy  will  only  attach  on  goods  loaded  on  board 

Vanx  V.  J'Ansen,  5  Bingh.  N.        (n)  Parfitt  v.  Thompson,  13  Meea.  dL 

Wels.  392.    Phillips  v.  Nairae,  16  L.  J. 
edman  v.  Wilson,  14  Blees.  &    C.  PI.  194,  S.  P. 
X  (o)  See  ibid. 
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lefence  be  that  the  policy  was  made  subject  to  a  Pieaa  in  denial. 

that  has  not  been  complied  with,  and  is  not  set  out  Z 

^arcUion^  the  non-compliance  with  such  condition 
pleaded  in  confession  and  avoidance,  (s) 


r.  II.  Of  Pleas  in  Confession  and  Avoidance. 

ses  of  ^^  u?iseaworthiness.  misrepresentation^  conceal'  Ofpteaainoon- 

fession  and 

deviationj^^  pointed  out  by  Ihe  rule,  are  only  men-  avoidance. 

illustrations,  and  by  no  means  comprise  every  Whatdefenoet 
licb  must  be  specially  pleaded,  by  way  of  confes-  by'way  ofooo^ 
ivoidance,  to  a  policy  of  insurance.  l^danoe? 

i  select  some  instances  from  the  course  of  English 
nee  since  these  rules  became  imperative  on  the 

order  to  show  the  mode  in  which  these  defences 
»e  framed,  referring  the  reader  for  the  forms,  either 
orts  themselves,  or  to  works  professedly  devoted  to 
t  of  pleading. 

•Art.  1.   Plea  of  Unseaworthiness.  *1293 

The  implied  warranty  of  seaworthiness  relates,  as  we  Pieaof  unsea- 

,  I*  I   1  I  worthinen 

inhere  seen,  even  m  a  time  policy,  solely  to  the  com-  arising  after  the 
3t  of  the  risk :  any  plea,  therefore,  setting  up  as  a  SfSw^STSno 


Qsea worthiness,  accruing  or  caused  in  the  course  of  ^^^"^^^ 
e,  will  be  bad  (as  it  seems)  on  general  demurrer  {t) : 
txception,  perhaps,  being  in  those  cases  where  it  is 
t  for  the  safe  navigation  of  the  ship,  that  she  should 
ilot  in  going  out  of  any  intermediate  port  in  the 
the  voyage,  where  pilots  are  kept  and  required  to 
on  board,  and  she  is  lost  in  consequence  of  not 
e.  («) 

3claration  on  a  time  policy,  alleging  a  total  loss  by  Qu^, whether 
he  seas,  the  defendant  pleaded,  that  during  the  time  tbei^totave 

in  of  plea  setting  up  as  a  (/)  Dixon  v.  Sadler,  5  Mees.  &,  Wels. 

be  insurance  was  made  sab-  405.    8  Mees.  &  Wels.  895. 

iditioo  that  ship  was  to  be  (ti)  See  the  observations  of  Patteson, 

I,  if  repairs  found  necessary  J.  in  Holling^^worth  v.  Brodriek,  7  Ad.  & 

re  not  done,  insurance  was  Ell.  40.    Phillips  v.  Ueadlam,  2  B.  &,  Ad. 

ewart  v.  Wilson,  12  Mees.  380. 


t  ,m 
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Uiueaworthi- 


been  caused  by 
UDseawurthi- 
neH,  owing  to 
tbe  gross  no^j^li- 
gence  of  plain- 
tiff to  repair,  he 
having  notice 
that  repairs 
might  06  done 
at  a  small  cof»t, 
compared  to  Uie 
•UpY  Taiue 
wbsa  repaired 
—  wouk!  be  a 


good  plea 


not. 
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A  plea  that  low 
was  occasioned 
by  unaeawortbi- 
iiMB,ansinff 
from  the  wiiful 
(bat  not  barra- 
trous) miscon- 
duct of  the 
master  during 
the  period  of  the 
risk  —  ig  Itad 
noH  obstante 
wcmneto. 


TBAYSRSES. 

for  which  the  ^hip  was  insured^  and  before  the 
was  damaged  and  unseaworthy  ;  but  by  reasom 
at  small  cost,  compared  with  her  vabie^  she  might 
have  been  by  the  plaintiff  repaired  and  rendered 
yet  the  plaintiff,  "  well  knowing'  the  premiseSj^  di 
&c.,  but  she  remained  unseaworthy  till  the  time 
this  plea  was  demurred  to  on  the  sole  ground  tb 
aver  the  loss  to  have  been  caused  by  the  neglect  to 
on  that  ground  the  court  held  it  clearly  bad  ;  b 
also,  that,  even  apart  from  this,  it  would,  at  all 
been  bad :  1.  for  not  averring  that  the  failure  tc 
owing  to  gross  negligence  on  the  part  of  the  pla 
not  showing  with  sufficient  distinctness  that  the  pi 
the  damaged  state  of  the  ship,  and  the  possibility 
her  at  comparatively  small  cost,  (r) 

It  appears,  however,  very  doubtful,  from  the  i 
cases,  whether,  even  with  these  additional  ave 
plea  could  have  been  supported,  the  effect  of 
*bcing,  that  unseaworthiness,  arising  after  the  comi 
of  the  risk,  though  o(flasioned  by  the  fault  of  the  i 
distinctly  shown  to  be  the  remote  cause  of  loss,  is 
to  an  action,  even  on  a  time  policy,  where  the 
cause  of  loss  is  perils  of  the  sea.^ 

Thus,  in  an  action  on  a  time  policy,  in  which  tl 
alleged  in  the  declaration  to  be  by  perils  of  tbe  sea 
admitting  the  loss  to  be  caused  as  laid  in  the  d 
averred  it  to  have  been  occasioned  by  the  wilful  (bi 
ratrous)  act  of  the  master,  in  heaving  ballast  overb 
the  ship  was  at  sea  under  the  policy,  whereby  she 
dered  unseaworthy,  &c.  The  replication  travenec 
loss  was  so  occasiofied  as  alleged  in  the  plea,  modo 
a  verdict  having  been  entered  for  the  defendant  on 
the  court,  after  argument,  set  it  aside,  and  ordered 
to  be  entered  for  the  plaintiff,  non  obstante  verediti 
ground  that  the  plea  was  bad  in  substance,  as  tbe  < 
substantially  set  up  —  viz.  unseaworthiness,  occasion 
wilful  misconduct  (not  amounting  to  barratry)  oft 

(d)  HoUingsworth  r.  Brodrick,  7  Ad.  &  EU.  40. 
>  But  see  anl^  666  to  668,  and  in  ootesL 


'  -til 


h 
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agents,  after  the  commencement  of  the  risk  —  was  no  Unseaworthi- 
'er  to  the  action.  («;) 


16  proper  form  of  plea  appears  to  be  that  given  by  Mr.  Pw>p«  fam  of 
son  (x),  or  that  which  was  employed  in  the  case  of  De 
L  V.  J'Ansen,  viz.  '^  That  the  said  ship  was  not,  at  the 
of  the  commencement  of  the  risk  insured  against  by  the 
policy  in  the  declaration  mentioned,  seaworthy,"  con- 
ing with  a  verification,  {y) 

Stewart  v.  Wilson  will  be  found  the  form  of  a  plea  Plea  of  non- 
by  miUaUs  mutandis^  may  be   found  practically  useful,  ^^theo^ien 
ig  up  as  a  defence,  by  way  of  confession  and  avoidance,  Jl^dcrSSSii  of 
the  plaintiff  had  not,  after  due  notice,  complied  with  an  ***  in«»™n« 
r  by  the  managing:  underwriters  of  a  mutual  insurance  whereby  ship, 

.     .  ^     ^  .  J  ,.,.,.     by  the  rules  of 

nation,  to  get  certam  stores  and  repairs  which,  in  their  the  associatioa, 
TBent,  they  deemed  necessary,  and  without  which  it  was  ^uT^ 
▼ided,  by  one  of  the  rules  of  the  association,  that  the  ship       » 1295 
U  not  be  insured:   the  issue  raised  was,  whether  the 
re  to  provide  such  stores  and  repairs  made  the  insurance 
by  the  rules  of  the  association  ;  and  the  court  held  that 
d,  as  the  ship,  without  such  stores  and  repairs,  must  be 
unseaworthy,  on  the  true  construction  of  the  rule,  {z)  ^ 

\xT.  2.  PlecLs  of  Misrepresentation  and  Concealment. 

148.  If  the  defence  relied  on  be  misrepresenialiony  the  plea  Sabetaoce  of 
Id  state  concisely  —  1.  The  nature  of  the  mi^epresenta-  Sefenoe  is  mis- 
!•  actually  made;  2.  That  defendant  was  induced  thereby  *'^P''»»«*»*<'<*^ 
bacribe  the  policy  ;  3.  That  plaintiff,  at  the  time  of  making 
epresentation,  knew  it  to  be  false  ;  and,  4.  Made  it  with 
naudulent  intent  to  deceive,  &c.  (a) 


V.  Sadler,  5  Mees.  &  Wels.  (y)  De  Vaux  v.  J'Ansen,  5  Bin^h.  N. 

ifined  in  error,  8  Mees.  &  Wels.  C.  519. 

d  followed  in  Redman  r.  Wilson,  (z)  Stewart  r.   Wilson,  12  Mees.  & 

>».  ds  Wds.  476.  Wete.  11. 

on  Pleading,  338.     See  (a)  See  form  in  Mackintosh  v.  Mar* 

in  V.  Wilson,   14  Mees.   &  shall,  11  Mees.  6c  Wels.  116.  - 
K>0L    See  other  forms  in  Chitty's 


'^fefrnce  to  the  form  and  mode  of  pleading  under  what  is  called  the  rotten 
^  a  policy,  see  Brandagee  v.  National  Ins.  Co.  20  John.  328 ;  Griswold  r. 
^1  Ins.  Ck>.  3  Cowen,  96 ;  Rogers  v.  Niagara  Ins.  Co.  2  Hall,  86. 

^OL.  n.  48 


Where  the  defence  is  the  cone 
the  plea  should  in  subslancc  all 
&ct  as  it  really  was ;  2.  That  su 
risk ;  3.  That  it  was  within  the 
when  lie  effected  the  policy ;  4.  ' 
perly,  and  fraudulently,  concealed 

Pleaa  adapted  to  the  following 
in  the  Reports. 

1.  Cmicealment  of  time  whei 
seen,  (r) 

2.  Concealment  of  time  when  a 
alw  positive  misrepresmtalion  as  h 

3.  Concealment  of  the  dale  of  a  1 
drawn  by  the  captain  of  a  missing 
ute  the  day  before  she  sailed,  (e) 

•Art.  3.  Plea  of  Deviatum,  Cha 
ment  of  the  Voffo, 


"DaTiaiim"         §  449.  Under  the  general  word  d( 
SStpif^S?^  seen,  are  comprised  all  those  m 
underwriter  by  uurying-  Vie  risk. 

Thus,  not  only  deviation  (in  the 
torn,)  but  all  unreasonable  delay, 
other  acts  that  varp  the  risk,  must 
w>  must  the  abandonment  of  the 
either  by  giving  up  all  thoughts  of 
port  of  destination,  or  by  engaging 
inconsistent  with  the  objects  of  1 
ultimate  intention  of  afterwards  ] 
ad  quern. 
2»mrf  pba  The  form  of  plea  given  by  Mr.  F 
oriiS^oueof  to  the  case  of  an  ordinary  deviatit 
,    limited  sense  of  that  word.  (/) 

(J)  See  the  obserralioiu  of  Mr.  Baron  wen 
AUenoa  in  Ellkin  c.  Juuen,  13  Uea.  whel 
it  Wek.  664.    And  *e«  Ibere  Fonn  of   beta 

Pto..  w 

(e)  Weubuiy  t.  Aberdein,  S  Mtea.  tt  6SS. 

WBU.S97.  ut4fi, 

(d)  Hickinuwh  p.  H*nh>U,  II  Men.  (/ 
A  Well.  lie.    Bolh  gniiuid*  gf  deteaoe 
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ms  will  be  found  in  the  Reports  adapted  to  the  follow-  Deyiatkn  and 
tes  of  facts:-  ch^g^jjfH*. 

yase  in  which  a  ship,  insured  for  the  African  trade,  with  The  pleas  ia 
to  be  employed  as  a  tender^  while  out  there,  sailed  shedden.  *' 
!br  another  port,  and  also  delayed  thirteen  months  be- 
>romencing  her  homeward  voyage,  on  which  she  was 
th  her  homeward  cargo.  The  action  was  for  a  total 
the  homeward  cargo  by  the  perils  of  the  seas  :  of  the 
aterial  pleas,  the  third  set  up  as  a  defence  that  there 
en  an  abandonment  of  the  voyage,  and  the  fourth,  that 
p  had  delayed  an  unreasonable  time,  (g) 

!ase  in  which  goods,  under  a  policy  containing  no  Change  of  riik 
of  transhipment,  were,  during  the  risk,  and   before  men^"*^ 
8,  transhipped  into  another  vessel,  whereby  the  risk 
ried.  (A)  ♦1297 

he  case  be  that  the  voyage  was  changed  ab  initio,  the  SaUing  od 
oiild  be  that  the  ship  sailed  on  a  different  voyage  from  age.     ^^' 
scribed  in  the  policy. 

i.  Pleas  that  Risk  had  not  commenced  or  had  terminated 

before  the  Loss. 

0.  If  the  defence  be  that  the  risk  has,  under  the  cir-  Defence  that 

nces,  never  commenced,  or  (what  is  the  same  thing)  oev^atuohed 

5  policy  has  never  attached  on  the  subject  of  insurance,  da%^5ted, 

ttt  be  specially  pleaded,  not,  however,  by  way  of  con-  ^^^^ 

and  avoidance,  but  by  way  of  denial ;  for  though  the 

tion  on  the  policy  does  not  always  contain  any  formal 

plicit  allegation  to  this  effect,  yet  it  is  matter  neces- 

mplied  therein,  (t) 

lea  of  this  kind  will  frequently  be  found  useful  in  ^uc^ijgejaiu 

I  on  freight,  in  order  to  raise  the  question,  whether  on  ~     " 


I  has  attached,  in  cases  where  the  loss  takes  place 

all  the  goods  are  loaded  on  board,  {j) 

re,  on  the  other  hand,  the  defence  is  that  the  risk  on  Defenoethat 

'  nak  haa  temii- 

natedbelbra 
nOton  r.  Shedden,  3  Mees.  &        (h)  Bold  v.  Rotherham,  15  L.  J.  Qa.   loss  ahooid  be 

See  alto  a  plea  of  unreasona-    B.  279.  ^^  f0>i 

in  Phillipa  v,  Irving,  7  Mana.        (»)  See  as  to  this  Stephen  on  PI.  290, 

.    (Case  of  geeking  ship  delay*    4th  ed. 

aontha  at  Bombay  waiting  for       (j)  See  accordingly  De  Vaux  r.  J*Att- 

ivtfinghtt.)  sen,  5  Bingb.  N.   C.  519,  where   the 

second  plea  is  of  this  kind. 
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PLBA8 


Illegality  of 
▼ojrtfe  ortrtd- 
iof  muttbe 
■McuJlv 

1298* 


PiflMthatrbk    the  subject  of  insurance  had  terminated  before  the  lo 
mootdVrhMA   should  be  pleaded  by  way  of  confession  and  avoidanc 

fyH^iSSH^  **"        ^  f®^™  ^f  P'^*  ^^  ^^^  ^^^^^  ^*^'  ^  found  in  the  ( 
Oliverson  v.  Brightman,  where  the  defence  was,  that  th 

under  a  policy  on  goods,  had  determined  by  the  goods 

landed  before  the  loss  at  a  place  which  had  been  subsi 

by  agreement  as  the  final  port  of  destination  in  lieu  o 

originally  intended,  {k) 

Art.  5.  Plea  of  Illegality. 

$  451.  Illegality  of  the  trading,  or  voyage,  must  be  q)e( 
pleaded  by  way  of  confession  and  avoidance:  as  to  then 
of  pleading  when  the  illegality  relied  on  consists  io  i< 
travention  *to  the  express  provisions  of  an  act  of  parliafl 
(see  the  case  of  Redmond  v.  Smith,  in  which  it  was  bdd,' 
a  non-compliance  with  the  provisions  of  the  Merchants 
men^s  Act  (5  &  6  W.  4.  c.  19.  s.  2.,)  by  not  having  a  wri 
agreement  with  the  seamen,  signed  by  the  master,  as requn 
by  the  act,  was  not  such  an  illegality  as  to  make  the  oootn 
of  insurance  void,  and  therefore  that  a  plea  allegiiigt 
voyage  to  be  illegal  on  that  ground  was  bad  on  geoeitli 
murrer  (/)  :  a  plea,  under  the  second  section  of  the  m% 
tion  Act  of  3  &  4  W.  4.  c.  54.,  was  held  bad  oo  ?•■ 
demurrer,  on  the  ground  that  the  goods,  whose  import**' 
was  relied  on  as  illegal  under  that  section,  were  notio^f 
the  enumerated  articles,  which  are  alone  prohibited.  (•) 

Art.  6.  Pleading  Usages  of  Trade^  Customs  of  Utuf^r 

Since  the  New  Rules,  any  defence  turning  on  the  uSf** 
trade,  customs  of  Lloyd's,  &c.,  must  be  specially  pW* 
The  following  precedents  in  the  Reports  will  befoflB"' 
practical  utility :  — 

1.  Pleas  setting  out  the  usage  of  Lloyd's  as  to  9^*^ 
of  losses  in  account,  as  between  brokers  and  underwrit«*ff 

{k)  Oliverson  v,  Brightman,  15  L.  J.  (m)  Thompioo  r  IrvB«»  7** 

Qu.  B.  274,  and  note  the  form  of  replica-  Wete.  367.    Sec  Fonn <^ ^-^ | 

lion  there  adopted.    See  anu,  («)  Stewart  t .  AbertJeiih  <  •* 

(/)  Redmond  v.  Smith,  7  Man.  &  Or.  Wela.  211.    A  veiy  MefiJ  *»* 
4^.    See  Form  of  Plea. 


Uaagw  of  trade 
andeostoms  of 
Lloyd's  mtut 
bespecially- 


Slowait  9, 
Aberdeia,  4  Si. 

^  Welt.  211. 
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?lea9  to  a  declaration  by  shipowners  against  underwriter  TTaagM  tnd 
I  proportion  of  a  loss  sustained  m  having  to  pay  gene-  uoyd*s. 


erage  contribution  on  goods  jettisoned,  setting  up  a  Miiwmidv. 

1  of  London  that  the  oioner  of  goods  carried  on  deck  b.*iSS^ 

[  not  receive  any  contribution  from  the  shipowner  in 

f  their  jettison ;  and  also  that  the  underwriters  on  ship 

I  not  be  liable  to  make  good  any  general  average  con- 

DD  paid  by  the  shipowner  under  such  circumstances,  (o) 

ere  the  declaration  alleged  a  custom  of  the  particular  Gould  v. 

that  goods  of  the  kind  jettisoned  should  be  carried  on  BioghVN.  C. 

and  the  plea  admitted  such  custom  as  alleged,  but  ^' 

id  that  there  was  any  custom  to  pay  general  average  on      *  1299 

;oods  when  so  carried,  this  plea  was  held  bad  on  special 

Tcr,  as  putting  in  issue  a  conclusion  of  law  necessarily 

Dg  from  such  custom,  in  fact,  as  was  alleged  in  the 

ation.  (  p) 

7.   PleeL,  in  Cases  of  double  Insurance^  of  Recovery 
under  another  Policy  to  the  full  Amount. 

52.  Formerly,   under    non-assumpsit,   the    defendant 
show  that  plaintiff  had  already  recovered  to  the  full 

It  against  the  underwriters  on  another  policy  effected 
)  same  interest,  and  for  the  same  risk,  and  to  whom  the 
lant  had  been  compelled  to  pay  a  proportionable  con- 
«)n  on  the  sum  by  him  insured  :  since  the  New  Rules 
efence  must  be  specially  pleaded,  (q) 

B.  Plea  of  Payment,  or  Accord  and  Satisfaction^  by 
dement  of  Losses  in  Account,  according  to  the  Usage  of 
ytPs. 

53.  We  have  elsewhere  seen,  when  and  under  what  Paymeotby 
lions  the  settlement  of  a  loss  in  account  between  the  IJSSS?'*  ^ 
r  and  underwriter,  will  be  a  defence   to  an  action  tSI^SJI^hw 
ht  by  the  assured  on  the  policy  against  the  latter,  (r)  

3 wild  9.  Hibbeit,  3  Qa.  B.  120.    io  the  preparation  of  such  plea  from  the 
^Id  V.  Oliver,  4  Bingb.  N.  C.    case  of  Fisk  v.  Masterman,  8  Mees.  ds 
Be  ibo  the  pleadings  in  S.  C.    Wels.  165. 
^  Or.  208.    S.  C.  2  Soott*s  N.        (r)  Part  I.  Chap.   V.  Sect.  I.  Ajrt.  4, 

pp.  129-136. 
^e  pleader  may  derive  assistanoe 

48" 


Where  aiich  settlement  in  account  is  set  np  b} 

writer  as  a  defence,  either  as  a  payment,  or  as  ai 
sati::<faciion,  the  custom  must  be  fully  set  out  in  t 
the  whole  fBcis,  as  lo  the  adjustment,  &c,  spec 
8  very  useful  precedent  of  both  kinda  of  pleas  « 
in  the  case  of  Stewart  o.  Aberdein,  in  whit 
having  been  given  of  plaintiff's  cognizance  of 
the  defence  raised  by  the  pleadings  was  held  a 
the  action,  (s) 


1300*      •Art.  9.    Pleas  of  the  Statute  of  LimitaiioHS, 
Set-off. 


uaiiut  oevoml 


wtula  euin  clue 
to  him,  iaciud- 

ihue,  in  full  of 
«ll  d^iuniiA, 
wOl  not  *iiniiin 

Slraai  >.  Hcr^ 
TN^,  3Biagl). 


§  454.  The  plea  of  the  Statute  of  Limitatioa 
same  form  in  aclious  on  policies  as  in  otfaer  ael 
sumpsit. 

It  was  ruled  by  Lord  EUcnborough,  that  whera 
barratrou^ly  procured  the  ship  lo  be  condemned  i 
a  vice-admiialty  court  abroad,  the  Statute  of  ] 
began  to  run  on  the  policy  in  respect  of  the  loss 
eioiied,  from  the  time  when  the  captain  delivered  i 
and  devested  himself  of  the  possession  under  tbei 

Precisely  the  same  rules  that  apply  to  the  pka 
generally,  are  applicable  to  it  when  pleaded  to  • 
insurance,  (u) 

Thus,  where  the  amount  of  the  sum  due  from  the 
in  an  action  on  a  policy  for  his  contribution  to  th 
a  member  of  an  associated  company  of  sbipowi 
31.  2s.  M. :  it  was  held,  that  an  offer  made  by  the 
all  the  shipowners  to  the  plaintiif,  to  pay  4001.  II 
full  for  his  entire  claim  on  the  policy,  did  not  BOpp" 
that  defendant  had  tendered  the  31.  2t.  9d.,  all 
appeared  that  the  agent  had  explained  lo  plaintiff') 
that  'M.  2s.  Qd.,  part  of  the  400/.  lis.  Id.,  was  on  « 
defendant,  and  in  full  for  plaintiff's  demand  api 
but  it  further  appeared,  that  the  party  to  whom  6 
had  made  this  representation,  could  not  have  iskeall 

(j)  St«wmrt  D.  Ab«Riein,  4  He«*.  tt    teniler,  i 
WcKSii. 
(0  HOAxnv.  ManiQ,  1  Camp.  330. 
(u)  Six  ilw  genenl  law  m  lo  pleu  < 


ciDclly  girea  by  Mr.  ft««*' 
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9k£.,  for  the  agent  said  he  tendered  the  400;.  lit.  Id.  in  banb  TotewiM 

»,  and  had  no  note  of  less  than  10/.  wiih  him.  ■  "..i^, ,  - 

NTfae  principles  upon  which  this  case  was  decided  were :  — ■ 
.  That  an  ofTer  of  a  certain  sum  in  full  of  a  demand  ia 
t  a  legal  tender.  2.  That  when  a  party  has  separate  de- 
IBBods  for  unequal  sums  against  several  persons,  an  offer  of 
one  sum  for  the  debts  of  all,  will  not  support  a  plea  stating 
*Uiat  o  certain  portion  of  that  sum  was  tendered  for  the  debt  *130l 
of  one.  (v) 

We  have  already  seen  that  {except  in  cases  of  fraud)  the  Plt»otmmM 
Widerwriler  isestopped  by  the  acknowledgment  in  the  policy,  w^ierSiiBi 
Crom  setting  up  a  claim  for  premiums  against  the  assured  **  '""•'•• 
Uinself.  {10)' 

Consequently  he  cannot  set-off  such  claim  against  an  action 
Ughl  by  the  assured  on  the  policy  for  a  loss. 

But  when  the  assured  has  been  in  the  hnbil  of  himself  G»»fc«ii  *■ 
Cting  policies  on  his  own  account,  as  his  mon  brolxr,  and  Set  tak 
ich  has  fora  lenglh  of  lime  had  a  mutual  account  current 
h  the  underwriter,  ip  which  he  has  debited  him  for  losses 
I  returns  of  premium,  and  been  debited  in  return  by  the 
Titer  for  premiums ;  in  that  case,  if  such  assured 
nie  bankrupt,  and  afterwards  a  loss  happen,  the  under- 
r  may  sel-off  against  an  action  brought  by  the  assigiiees 
•^D  recover  such  loss,  all  ihe  sums  owing  to  him  at  the  time 
*►/  Ihe  bankruptcy  from  the  assured,  for  premiums  on  all  ibe 
«UAerent  policies  effected  between  ihera.  {x)  ^ 

Art.  10.  Plea  of  an  Alien  Enemy. 

4  ^^'  Before  the  New  Kules,  the  defence  that  the  party  in  AliMcaenr. 
^^botn  the  interest  is  averred  in  the  declaration,  was  an  alien 
'•■■■■iiiijy  at  the  time  of  effecting  the  insurance,  might  be  given 
"••"■del  the  general  issue :  now,  however,  there  can  be  no 

<»)    arong  V,  Beirer,  3  Bingh.  3M.  498.    a  MarahaJI'it  Rpp.   Ml.     3  Price, 

i^>   Ciliell  tr.  Huir,  1  Camp.  333,  ood  2ST,  S.    C.    overruling  Gleaaie  v.   Ed- 

^^**-  rauDds,  4  Taunl.  775. 
^^f«)   OtihaiiiD.Rn>Mll,S  Mauls  &.  Set 


^  1316  FLBAB. 

I  piM of tn alien  doubt  that  this  defence  ought  to  be  embodied: 

^?!!?L plea,  concluding  wilh  a  verification,  (y) 

Where,  however,  the  party  interested  becomes  ai 

the  insurance  effected  and  after  loss^  but  before  the  c 

.*.  ment  of  the  action,  the  alienage  thus  arising  onl 

the  right  to  sue  during  the  war,  and  since  the  Nei 
well  as  before,  must  be  pleaded  in  abtUemenl.  (z) 

% 

'  ^  1302 »  ♦Sect.  HI.  Payment  of  Money  into  Con 

Art.  1.   When  to  be  paid  in — Form  of  Pi 
Wben  h  u  ad-        k  456.  When  the  question  is  not  whether  the  an 

viaane  for  the  ,.    ,  ,  \t  .  i  i    «         « 

imderwriter  to    are  hable  to  pay  any  thing  to  the  assured,  but  how 
SZru***^  ^^  shall  pay,  it  will  be  advisable  for  them  to  pay  inl 
they  have  not  tendered  it  before  action  brought, 
which,  under  all  the  circumstances,  they  conceive 
sufficient  to  satisfy  every  fair  claim  of  the  assured. 
Under  the  19  G.  2.  c.  37.  s.  7.,  if  the  plaintiff 
accept  the  sum  so  paid  in,  and  proceeds  to  trial,  a 
obtain  a  verdict  beyond  such  sum,  he  shall  pay  defc 
taxed  costs  of  suit,  (a) 
WTienheshouid      Whenever  there  is  any  reason  to  8up{>ose  from  th 
pi^un.  known  to  the  underwriters,  that  they  may  be  enable 


that  the  contract  was  void,  ab  initio^  or  thai  the 
fact,  commenced,  e.  g.  if  there  be  ground  for  pleadii 
worthiness,  non-compliance  with  warranties,  fraud,  t 
another  voyage,  or  any  other  defence  that  wholly  a 
contract,  or  shows  that  the  policy  never  attached,  it  i 
advisable  for  the  defendant  to  pay  the  premium  in 
as,  otherwise,  the  plaintiff,  under  the  count  for  mfl 
and  received,  will  be  entitled  to  a  verdict  for  n 
premium. 
Bfode  of  plead.  In  both  these  cases  the  money  must  be  paid  iflt 
under  a  plea,  the  form  of  which  is  given  by  Beg.  Gei 


»« 


•  '2                                                  (y)  3  Chitt.  PI.  714,  6th  ed.    See  a  FUndt  9,  Waters,  15  Ei^  S>< 

form  in  which  the  defence  of  alien  enemy  Chitt.  PI.  714, 6lb  ed. 

was  speiially  pleaded  before  the  New  (a)  See  now  Ref .  Iti.  ^  ^ 

{S                                                Aules  in  Caisares  r.  Bell,  8  T.  Rep.  166.  Re^.  Trin.  1  Vict. 

{»)  Harmer  v.  Kingstoo,  3  Camp.  153. 
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ict.  (b) :  where'the  payment  is  made  in  respect  of  part  Payment  of 
imount  claimed  in  the  policy,  the  plea  must  be  pleaded  coun.^  " 


special  count  (c) ;  where  it  is  made  in  respect  of  a  ^""^"^"""^ 
c»f  premium,  it  must  be  pleaded  to  the  count  for  money 
d  received. 

J.  Effect  of  paying  Mo7i£y  into  Court  as  an  Admission.     *1303 

h  Payment  of  money,  under  ike  count  on  the  policy^  Payment  into 
I  the  plaintiff  from  the  proof  of  the  policy,  and  pre-  SuSoSi/ke 
the  defendant  from  availing  himself  of  any  matter  ^fe^miS^ 
joes  to  prove  that  the  policy  as  alleged  in  the  declara'  policy  as  de- 
id  either  in  law  or  in  fact  not  executed ;  hence,  he  therefore tdmits 
object  that  it  was  not  stamped,  &c.  (d)  duiyBUmped* 

payment  admits  the  policy  as  declared  on,  and,  Pr©ciud«de. 
'e,  precludes  the  defendant  from  offering  any  evidence  lying  on  a  van- 
Jish  a  variance  between  the  statement  and  the  proof,     the  sutement 
je,  where  money  was  paid  into  court  generally  to  a  *^  *^  ^^'^' 
lion,  which,  besides  the  common  money  counts,  con- 
I  special  count  on  the  policy,  in  which  the  risk  on  the 
B  stated  to  continue  till  she  was  unloaded  ;  Lord  Ellen- 
I  held  that  the  defendant  was  precluded,  by  such  pay- 
to  court,  from  offering  evidence  to  show,  that,  by  the 
terms  of  the  policy,  as  agreed  to  by  the  underwriters, 
on  the  ship  was  only  to  continue  "/or  twenty-four 
fier  the  ship  was  moored  in  good  safety  ^^  and  that  it 
erwards  altered  by  the  broker  without  their  know- 

ayment  of  money  into  court  ffenerally,  or  on   the  Payment  mto 
count,  admits  the  interest  to  be  in  the  parties  in  whom  intereit  as  al- 
rred  in  the  declaraiion^  and  precludes  the  defendant  T^mftsioas 
king  any  objection  on   this  ground  (/) :    so  it  also  aUeged. 
the  loss  to  have  taken  place  as  alleged  :  hence,  when 
ras  averred  to  be  by  perils  of  the  seas,  the  defendant, 
d  paid  money  into  court,  was  not  permitted  to  show 

to  the  fonn  of  this  plea  where  Powles  v.  Inoes,  11  Mees.  &  Wels.  10. 

h  on  dUf,  and  damages  are  an  Parfitt  r.  Thompeon,  13  Mees.  &  Wels. 

part  of  plaintiff's  claim,  see  392. 

Steele,  2  Dowl.  &  Lowndes,  {d)  Cases  cited  in  Lush's  Practice,  738. 

/.  15  L.  J.  £xch.  244.  (e)  Andrews  v.  Palsgrave,  9  East,  329. 

>  form  of  plea  so  pleaded  in  (/)  Bell  v.  Ansley,  16  East,  841. 
».  Steele,  5  Scott's  N.  R.  927. 


1818 


PLSA8. 


3 


r . 


PaymeDt  into 
oo«ft.eflectM 
•n  admNiioii. 

But  where  lo« 
MaDegvdmay 
befemred  to 
mreral  caiues, 
it  does  not  ad- 
mit it  to  have 
been  canaed  by 
tbe  particular 
on  which 


plaintiff  mav 
obooae  to  reW. 
Eveitha.  Bdi, 
7  Tannt.  449. 

1804  ♦ 


Payment  into 
oourt  on  the 
ipet  iai  count 
wei  lodes  de- 
fendant from 
going  into  any 
evidence  to 
avoid  the  policy 

Ml  iOtO, 

Aa  that  party 
inierasted  was 
not  named  in 
policy  under  35 
ueo.  3.  o.  44. 
Cox  V.  Parry,  1 
T.  Rep.  4641 


Or  that  ship 
waaunaea- 
worthy,  or  ao- 


that  it  was  occasioned  solely  by   the  plaintiff's 
stowage,  (ff)  ^ 

But  where  the  loss  claimed  in  the  action  may,  co 
with  the  terms  of  the  declaration,  be  attributed  1 
causes,  plea  of  payment  into  court  does  not  admit  tl 
*in  fact  occasioned  by  any  one  of  these  causes  in  p 
upon  which  the  plaintiff,  in  the  conduct  of  bis  cai 
choose  to  rely. 

Hence,  where  in  an  action  on  a  policy  on  goods, 
average,"  &c.,  the  plaintiff  averred  in  the  special  a 
the  ship,  by  force  of  the  winds  and  waves,  was  i 
bulged,  damaged,  and  wrecked :  and  the  defend 
money  into  court  generally  on  the  whole  dedarai 
eluding  the  common  counts :  Chief  J.  Gibbs  held  1 
was  not  an  admission  that  the  loss  took  place  by  str 
as  the  plaintiff,  in  order  to  entitle  himself  to  recove 
average  loss  on  the  goods,  insisted  that  it  was :  the  1 
Chief  J.  remarked,  consistently  with  the  declaration 
have  been  a  general  average,  or,  at  all  events,  migl 
proceeded  from  other  causes  titan  the  stranding^  and 
fore,  the  admission  could  not  be  exclusively  confined 
stranding  alone.  (A) 

The  defendant,  by  payment  into  court  on  the  special 
is  precluded /rom  giving  any  eiridence  which  goes  loci^ 
policy  in  toto. 

Thus,  where  the  defence  attempted  to  be  set  up  wi 
the  party  interested  was  not  named  in  the  policy,  wbei 
was  voidj  under  the  provisions  of  the  25  G.  3.  c.  44. 
repealed,  but  then  in  force,)  the  court  held  that  the  A 
ant,  by  paying  money  into  court,  had  precluded  himw 
taking  that  objection  as  a  ground  of  nonsuit;  because 
€xte?U  of  such  payment  he  had  admitted  that  the  plaintii 
entitled  to  maintain  an  action  on  the  policy.  (0 

On  the  same  ground,  where  it  appeared  that  the  dcfe 
had  paid  money  into  court,  under  a  coimt  on  a  policy  8T< 

ig)  Waldron   r.  Coombe,  3  Taunt.        (*)  Evcrthu.  BelI,7T»»«.4JI 
162.  (f)  Cox  V,  Parry,  J  T.  B«P-^ 


»  See  Johnston  v.  Col.  Ins.  Co.  7  John.  315;  Spauldinjr  v,  yiwtaco*' 
deU,  431. 


t 
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ce  with  the  rules  of  a  mutual  insurance  society,  of  P*ymciitiiito 

courL  efleot  at 

was  sued  as  one  of  the  members  — -  he  was  held  to  an  admiMkn. 
y  precluded  from  insisting  upon  a  nonsuitj  on  the  Uoa  prema-^ 
I.  That  the  ship  was  tmseaworlhy,  under  one  of  the  Glider  tbendU 
be  society  ;  and,  2.  That  the  action  was  prematurely  gi^liSelocirty 
under  another  of  those  rules.     To  the  extent  of  his  whereof  de- 

*'  feodant  was 

he  had  admitted  that  plaintiff  had  a  ground  of  ftued  as  mem- 
1  the  policy :  it  lay  upon  him,  therefore,  to  prove  Harrinoa  v. 
rt  of  the  sum  recoverable  under  the  policy  could  be  j^^^^^^df^' 
by  the  plaintiff,  without  the  whole  being  due;  and,      ^1305 
sence  of  such  proof,  the  objection  was  waived,  on 
iinds,  as  to  the  whole  sum,  though,  but  for  the  plea 
mt,  either  ground  would  have  been  a  cause  of  non- 

raust  be  carefully  borne  in  mind  that  this  admission  Payment  of 
miy  to  tlie  extent  of  the  payment.^  court  only  ope- 

ning money  into  court,  the  defendant  admits  that  the  ml«i(w  to'the 
are  entitled  to  maintain  their  action  on  the  policy  Sy^Jenu  ^ 
Tunt  of  the  sum  so  paid  in  :  but  he  admits  nothine:  Payment  into 

•^        ■  '  ®  court,  enect  as 

He  does  not,  by  paying  money  into  court,  vary  the  an  admission. 

ion  and  import  of  the  policy,  so  as  to  entitle  the 

to  recover  beyond  that  extent.  (&) 

reach,  in  fact,  on  which  the  action  is  founded  is  so 

being  admitted,  by  paying  money  into  court,  to  the 

which  it  is  alleged  in  the  declaration,  that  its  extent, 

|uestion  whether  the  plaintiff  can  or  cannot  claim 

n  the  sum  paid  in  (in  technical  language  '^  damages 

8  the  very  matter  in  issue.  (/) 

no  9.  Douglas,  3  Ad.  &  Ell.  (i)  Per  Asbnrrt,  J.  in  Cox  r.  Parry, 

I  case  the  money  was  paid  1  T.  Rep.  464. 

a  the  count  on  the  policy,  (/)  Lush's  Practice,  738.    See  Cox  v. 

ed  compliance  with  all  the  Parry,  1  T.  Rep.  464. 

ndety,  and  abo  on  the  count 

id  and  received. 


9.  Colombian  Ins.  Co.  2  Sumner,  366. 

re  a  verdict  was  taken  against  the  defendants  by  consent,  subject  to  the 
litofs,  in  order  to  ascertain  the  amount  of  the  loss  euflered  by  the  plaintifis, 
ihat  the  defendants,  by  this  course,  only  admitted,  that  the  plaintifis  had 
of  action,  and  did  not  preclude  themselves  from  any  inquir}*  into  the  cause 
if  the  loss,  snd  the  amount,  which  was  attributable  to  the  perils  insured 
xiBell  V.  Columbian  Ins.  Co.  2  Sumner,  366. 
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Payment  into 
oooit.  effect  as 
an  admiwion 
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What  payment 
into  oooft  ad- 
mits wben 
pleaded  to  the 
mdebitattts 
ooanta. 

Wbentaldof 
money  out  or 
oourt  operates 
as  a  waiver  of 
plaintaiPi  claim. 


TddBgsabse- 
anent  steps  in 
tke  onose  pre- 
cludes plainlifl* 
from  relying  on 
tlie  payment  as 


Thus,  in  an  action  on  a  policy^  where  the  c 
averred  a  total  loss  bt/  capture^  payment  into  court 
cent,  was  held  to  admit  that  the  loss  was  ^*  bjf  caj 
not  to  be  an  admission  of  the  totality  of  the  loss, 
thing  being  due  in  respect  thereof  beyond  30  per  o 
value  in  the  policy."  (m)  And  in  a  subsequent  c 
allowed  to  be  the  established  rule,  that  payment 
does  not  admit  the  amount  of  the  damage  (n)  :  thus, 
premium  had  been  paid  into  court  generally  upon 
tion  containing  a  special  count  on  the  policy,  and  t 
^counts,  Lord  Ellenborough  held  that  this  was  men 
mission  of  the  contract,  leaving  it  open  for  the  del 
contend  that  he  was  not  liable,  beyond  the  amount 
for  goods  which  were  not  loaded  according  to  the 
the  policy,  (o) 

If  pleaded  to  the  indebitatus  counts  oZoit^,  pay 
court  amounts  only  to  an  admission  that  the  def 
liable,  in  respect  of  some  one  or  more  causes  of  acti 
in  those  counts,  to  the  extent  of  the  sum  so  paid  in.  ( 

If  the  payment  of  money  into  court  is,  by  the  for 
plea,  strictly  confined  to  one  of  the  counts,  or  sets  o 
of  the  declaration,  it  cannot  be  taken  to  operate  as 
mission  of  the  cause  of  action  in  any  other  couDt 
taking  out  of  court  money  paid  in  under  the  ioc 
counts  on  a  policy,  would  be  no  waiver  of  plaintiff's 
proceed  on  the  special  count,  {q) 

There  is  no  doubt  that  plaintiff,  by  proceeding 
subsequent  steps  in  the  cause  may  waive  his  right  1 
on  the  payment  as  an  admission. 

Thus,  where  defendant  had  paid  into  court  the  pr 
generally  to  the  whole  declaration,  and  afterwards  pro( 
to  exhibit  interrogatories,  with  the  view  of  procuring e^ 
of  fraud  in  effecting  the  policy,  without  any  objectioi 


(m)  Rocker  v.  Palsgrave,  1  Taont  419. 
&  C.  1  Camp.  5X. 

(n)  Everth  r.  Bell,  7  Taunt  449. 

(o)  Mellish  v.  Allnatt,  2  Maule  dc  Sd. 
106. 

(pi)  See  generallf  aa  to  the  effect  of 
paying  money  into  court  on  the  indebita- 
tus counts,  Taylor  oo  Endeoce,  toL  i 
pp.  956,  559. 


(f )  So  were  more  ihu  <* 
count  is  allowed,  as  in  sctioaf  <* 
paitiea,  if  plaintiff  bu  awi» 
counts  setting  opincooMi^^ 
daim,  his  taking  oat  of  court  0» 
into  it  oo  one  of  tbc«  coooss 
waiver  of  his  right  to  prtww^  ^  * 
Gould  a.  Oliver,  2  MSB.  ftCir^ 
2  Scoa*a  N.  R.  963. 
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I  plaintifT,  who,  on  the  contrary,  filed  cross  interrogatories  Ptyment  into 
the  same  point,  the  plaintiff  was  not  allowed  afterwards  to  ^"adniMMoo. 
jecl  at  the  trial  that  the  defendant,  by  his  payment  into  ' 

art,  was  precluded  from  setting  up  such  defence  to  the 
ion :  in  other  words,  the  court  held  that  the  plaintiff,  by 
t  oomrse  he  h<id  taken,  must  be  considered  to  have  waived 
right  to  take  advantage  of  the  admission  implied  from 
feodaot's  having  paid  money  into  court,  (r)  #  1307 

^he  courts  are  not  disposed  to  favor  the  doctrine  of  ad-  Remedy  in  case 

i_  ,      /.  .    ^  .  1       -11        1*  of  mistaken  ad- 

woa  by  payment  of  money  mto  court ;  and  will  reheve  misnon  by  pay- 
I  party, «>n  the  usual  terms,  from  the  consequences  of  any  Stocourtoo'a 
nimon  arising  from  a  mistake  in  pleading :  thus,  where  a  »pecial  count 
iMidant,  by  paying  the  premium  into  court  generally,  had 
idoded  himself  of  a  good  defence  he  would  otherwise  have 
d  to  the  action,  he  was  allowed,  on  payment  of  costs,  to 
KDd  bis  rule  for  paying  money  into  court,  by  confining  it 
Ae  common  counts.  (5) 


lOT.  IV.    Of  pleading'  several  Matters  to  actums  on  Policies^ 
under  Reg.  Gen.  Hit.  T.  4  TT.  4.  §  26. 

1 458.  The  following  case  is  the  only  one  I  find  reported 
iXbm  subject ;  and,  as  it  is  a  good  illustration  of  the  opera- 
Mi  of  the  New  Rules  in  this  respect,  I  shall  insert  it  at 

SThe  policy  was  on  ship  and  goods  for  a  voyage  from  Nor- 
gr  to  South  America,  and  was  alleged  by  the  declaration  to 
'^  been  effected  by  the  plaintiffs  for  one  N.,  in  whom  in- 
■M  was  averred. 
nbe  defendant  proposed  to  plead  the  following  sixteen 


the  policy  was  made. by  fraud.    2.  That  defendant's  promise  and 
to  the  policy  were  obtained  by  fraud.    3.  A  traverse  that  the 
loaded  on  board.    4.  A  denial  that  they  were  placed  on  board 
to  be  carried  on  the  voyage  insured.    5.  That  goods  were  fruudu- 
iflr  m9m'}falimd  in  the  policy.     6.  A  traverse  that  N.  was  interested  in  the 
7*  A  traverse  of  his  interest  in  the  goods.    8.  Denial  that  policy  was 
by  plaintiffs  as  agents  for  N.  {t)    9.  Denial  that  ship  ever  sailed  on 

V.  HarUhoTD,  3  Bos.  dc  Pull.        (0  Bad,  as  amounting  to  non  assump- 
sit.    Sutherland  p.  Pratt,  11  Mees.  & 
9.  Palsgrave,  9  East,  325.     Web.  296. 

n.  49 
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the  Toyage.  10.  T^yene  of  the  Iom  o£  the  ^o^dSt.  11.  TraresBe  o£  fk 
niwmlten,  of  the  ship,  12.  That  the  goods  were  frauduUntfy  htt.  13.  That  Bhif 
fraudulently  lost  14.  That  a  Bmall  and  inconsiderable  portion  of  the  ( 
only  was  put  on  board  as  a  oloak  and  pretence  fear  effecting  a  policy  of  b 
anoe,  and  with  the  intent  of  defrauding  the  naderwxitert  in  the  erentd 
loM  of  the  ship.  16.  That  a  aniall  and  inccmsiderable  portion  only  d 
oargo  was  loaded  on  board,  with  the' intent  that  it  might  appear  to  oooiti 
a  yaluable  cargo,  and  with  the  intent  that  it  should  be  lost  by  fmid. 
Deriation. 

The  Court  of  Exchequer,  having  been  moved  for  leafe 
1806*  •plead  the  above  several  matters,  after  argument,  held  tl 
the  Ist,  2nd,  14th,  and  15th  pleas  were  substantially  pkis 
fraud,  and  as  the  subject  matter  of  the  three  lattef  migh 
given  in  evidence  under  the  1st,  they  ought  not  to  be  alkffi 
to  be  pleaded  with  it :  the  defendant  must  elect  one  of  (fal 
four,  but  the  other  twelve  pleas  might  be  allowed,  (u) 

(u)  Rmd  V.  Rew,  2Dowl.  P.  C.  N.  S.  543. 


(  1S23  ) 


♦CHAP.  Vm.  ♦1309 


OP  THE  REPLICATION. 

9.  With  regard  to  the  replication  and  subsequent  pro-  ^f  .^«  ^v^ 
^j  as  they  are  mainly  determined  by  the  nature  of  the 


e  set  up,  and  are  not  subject  to  any  rules  peculiarly 

ible  to  actions  on  policies  of  insurance,  it  will  not,  in 

ice,  be  necessary  to  say  much.^    It  may,  however,  be 

ed,  that  the  replication  de  injuria  is  admissible  in  all  2SS!r3!'"'  * 

;  of  assumpsit  on  policies ;  the  effect  of  so  replying, 

>wing  upon  the  defendant  the  burden  of  proving  all 

iterial  allegations  of  his  plea,  has  been  well  shown  in 

le  of  Elkin  v.  Jansen,  where,  in  answer  to  an  action 

policy,  the  defence  was  set  up  that  the  plaintiff  had 
uilty  of  a  material  concealment  in  not  commvmcaiing  Barden  of 
te  of  a  bill  for  ship's  disbursements,  drawn  by  the  cap-  iwue  niwd  by 

a  missing  ship  at  her  foreign  port  of  departure,  the  u^^Syo  % 
fore  she  sailed  thence.     The  plaintiff  having  replied  de  jjjj^ 
;,  the  Court  of  Exchequer  held,  that,  on  the  issue  thus 

the  defendant  was  bound  to  make  the  negative  fact  of 
mmunicalion;  though  as  to  this,  they  acknowledged 
sry  slender  evidence  would  sufEce.  (a) 

dn  V.  Janten,  13  Mees.  &  Wels.  6^ ;  and  see  the  observatioiii  of  Mr.  B. 
,  pp.  064, 665. 


1  See  Griswdd  v.  National  Ins.  Co.  3  Cowen,  96. 


m  Acmoirs  iror  ok  thb  policy.  1826 

proper  alteration  in  policy,  so  as  to  cover  a  proposed  FormorpiMd- 
alteration  in  the  voyage,  (g*)  not  brought  oo 

b*  Assumpsit  against  an  insurance  broker  for  breach  of  ira-  JJ^S^  out  o? 
plied  contract,  in  not  giving  due  notice  to  his  employers  {^^    JlS^^ 
of  his  failure  to  procure,  on  their  terms,  an  insurance  thereto. 
which  they  had  specially  instructed  him  to  effect.  (A) 
N.  B.  In  this  case  the  court  held  that  the  giving  such 
itice  is  part  of  the  duty  implied  from  the  undertaking  to 
iect  an  insurance,  and  that  an  actual  promise  to  give  such 
UoCf  though  averred  in  the  declaration,  need  not  be  proved. 
c  Case  against  policy  broker  for  not  procuring  a  stamped 
policy  to  be   executed   in  reasonable  time  by  an  in- 
surance company,  (i) 
dm  In  addition  to  these  precedents,  it  may  be  useful  to  case  againft 
refer  to  a  declaration  in  case  against  the  secretary  of  JSrance  TOni"' 
an  insurance  company  for  false  representation  as  to  the  P®"y  ^<*'  ^"^ 

rr  repreaeniatioo. 

affairs  of  the  society,  whereby  plaintiff  was  induced  to 
effect  an  insurance  with  the  company,  (j) 
4»  Actions  by  shipowners  or  owners  of  goods  against  their  Actions  by 
^'miventtirersfor  general  average  contribution.  —  The  follow-  ow^re'or*  ^ 
g precedents  of  declarations  may  be  found  useful :  —  SS^neraiaT? 

a.  Action  by  shipaioner  against  owner  of  goods  for  con-  ®™8«  «mtnba- 
tribution  in  general  average  for  sacrifice  of  tackle  and 
expenses  incurred  in  saving  ship  and  cargo.  (Jc) 
k.  Action  by  shipowner  against  owner  of  goods  for  ship's 
stores  necessarily  thrown  overboard  to  save  ship  and 
cargo :  action  held  to  lie,  though  the  jettison  took  place 
after  ship  was  captured,  and  while  she  was  in  possession 
of  the  enemy.  (/) 
e;  Action  by  owner  of  goods  carried  on  deck  against  ship- 
owner  *for   contribution   by  reason   of  their  jettison,      ♦1312 
setting  out  a  custom  of  trade  to  carry  such  goods  on 
deck,  (m) 
5.  Action  by  shipowner^  or  owner  of  goods,  against  under-  Actions  by  the 
iter  to  recover  proportionable  share  of  sums  paid  in  general  against  the  un- 

derwritenfor 

r>  Cbapman  v.  Walton,  10  Bingh.        (»  Pontifex  v.  Bingold,  3  Man.  dc   of  sums  paid  itt 

Gr.  63.  conthbatioii. 

i>   Callender  v.  Oelrichs,  5  Biugh.  N.        (Jk)  Birkley  v.  Presgrave,  1  East,  220. 

BL  (/)  Price  v  Noble,  4  Taunt.  123. 

^     TknpiB  V.  Baton,  5  Man.  &  Gr.        (m)  Guuld  v.  Oliver,  4  Biogh.  N.  C. 

134.    See  uUo  S.  C.  2  Mao.  &  Or.  208. 
2  Scoll'a  N.  R.  263. 

AQ  # 
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Fdrmof  piaMi-  average  corUribuHon :  whea  the  action  is  brought  ags 
ikS'braagfatoa  Underwriter,  the  policy  must  be  set  out  in  the  deeb 
l^Uul^t  of*  a  very  instructive  precedent,  both  of  the  declaration 
JJ^^JJ^^  subsequent  pleadings  in  such  case,  will  be  found  in  th 
tbefcto.  of  Milward  r.  Hibbert.  (n) 

(If)  MOwmid  9.  Hibbert,  3  Qa.  B.  120. 
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♦CHAP.  X.  •1818 

EVIDBKCB  AT  THB   TBIAL. 

m  the  rules  of  evidence  applicable  to  trials  on  policies  of  Erideioeatte 

ranee  do  not  vary  from  those  which  prevail  in  other  ^ 

8,  it  is  proposed  only  to  notice  such  points  of  the  law  of 

ence  as  are  of  frequent  practical  occurrence  in  actions  on 

sieSy  referring  the  reader  for  more  extended  information 

'orks  more  especially  devoted  to  the  consideration  of  this 

ich  of  the  law.     As  far  as  relates  to  our  present  purpose, 

lubject  of  the  present  chapter  may  conveniently  be  divided 

>llows :  — 

r.  I.  Provinces  of  the  court  and  jury  in  trials  on  policies 

r  insurance. 

r.  II.  Admissibility  of  parol  evidence  to  explain  policies. 

r.  III.  Witnesses.  —  Effect  of  Lord  Denman's  act. 

r.  IV.  Proof,  admissibility,  and  effect  of  documents  fre- 

lently  adduced  in  trials  on  policies. 

r.  V.  Proof  of  the  making  of  the  policy.  —  Agency,  &c. 

r.  VI.  Proof  of  the  subscription  of  the  policy.  —  Agency, 

;c. 

r.  VU.  Proof  of  compliance  with  warranties. 

r.  VIII.  Proof  of  interest. 

r.  IX.  Proof  of  ship's  sailing,  and  of  the  inception  of  the 

Bk. 

T.  X.  Proof  of  loss. — Variance. 

T.  XI.  Evidence  in  defence. 


T.  I.   Provinces  of  the  Court  and  Jury  in  Trials  on  PoK' 

cies  of  Insurance. 


461.  A  special  jury  of  London  merchants  being,  gen-  QuettkHitraiat- 

uMgM,  and 


ly  speaking,  especially  qualified  to  determine  all  questions  (SS 


tlM)yi7. 
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Couniabn 
judtdal 


Whe(h«r 


pnwinoei<irtbe  relating  to  mercRntile  usages  and  mercaatile  tenni 
inirbli on  piL  tioHB  are  generally  left  for  their  decision  :  with  re 
cK*oruMu>  custom  of  merchants,  and  the  general  and  kn<n 
„^„j„guf —  trade,  the  courts  will  take  judicial  notice  of  i 
events,  where  they  have  been  settled  by  a  coun 
determinations,  in  vrhich  case  they  ore  regardet 
part  of  the  lavr  merchant,  (a) 

The  usages,  however,  of  a  particular  trade  (i), 

ticulnr  place,  as  the  custom  of  Lloyd's  (c),  must  1: 

"•■fp^    parol  evidence  to  the  satisfaction  of  the  jury  :  *  I 

—  whether  the  parties  to  the  contract  must,  from  IJ 

residence,  habits  of  busioeis,  or  other  circuinBtauc 

to  be  cognizant  of  the  usage  of  Lloyd's,  ia  also  for 

't^)^"'"  and  upon  their  finding,  on  this  point,  it  will  depa 

"I'll         the  court  hold  the  parties  bound  by  the  usage,  or 

quddkHi  It  ia,  however,  in  all  coses,  for  the  court  to  dec 

"^  '  evidence  of  usage  is  admissible  :  and  the  priacip 

they  proceed  in  determining  this  point  is,  that  si 

u  mill/  atlmisitibie  to  explain  what  is  doubtful,  Tteot 

did  what  is  plain,  (e) 

The  construction  of  the  policy,  when  the  mei 
terms  is  ascertained,  is  for  the  court :  but  the  ia 
to  be  put  upon  technical  terms  (y),  the  exteosio 
mercantile  usage  to  descriptions  of  ports  or  place 
the  policy  (g),  and  the  construction  of  peculiar,  w 
usual  clauses  (A)  is  for  the  jury  :  in  these  cases  I 
jury  to  say  what  the  meaning'  of  the  expressions  is;* 
court  to  decide  what  the  meaning  of  the  contract  it. 


(a)  Bameli  v.  Bnudso,  S  Hu.  de  Gi .  3  Cr.  ft  /.  3U.    CMb  i 

630.  c.  d(  P.  gtn. 

<£)   Pdljr  t.   Royal  Exch.  Comp.  1  (/)  HoiightoD  r.  Oilta 

Bdit.  itl.    Nuble  V.  Konnoway,  Dougl.  701. 

310,  &u.    Hawud  V.  Hibbcrt,  3  Qu.  B.  (g)  ConMible  e.  IMkI 

130.  Codicy  t.  AlkiDWa,  3  B. 

(c)  GabBy  t.  Lloyd,  3  B.  t  Cr.  TBS.  EoberlKJo  p.  Clirke,  1  B«i|t 

Lawreni:!)  v.  Aberdeid,  5  B.  &  Aid.  107.  v.  Alkyns,  3  CuDp.  M. 

(rf)  Stewart  *.  Abenleio,  4  Heet.  b  (4)  Parr  r.  Aadendo,* B 

Well.  311.  (>)  Per  Pariie,  B.  iitli 

(e)  Blacken  r.  Royul  EUcb.  Am.  Conip.  Bowker,  S  Uttr.  &  Wtk  > 
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inestion  of  the  materklity  of  a  representation  (j)  or  ProfiBeMor 
Iment  {k)  are  questions  for  the  jury,^  though  the  judge  jury  m  uiAbcn 
cases  ought  to  lake  care  that  they  are  not  misled  by  SJSSoe.*'^  "*" 
ig  that  comes  out  in  the  evidence  (/),  and  the  court  ^,,^4^^^^"" 
int  a  new  trial,  whenever  they  think   the  verdict  repMMiit«ik» 

and  ooQoeU" 

the  weight  of  the  evidence  (m)  :  the  question  whether  mentis  for  the 
ship  was  out  of  time  on  a  given  voyage,  seems  ex-  ^*^  ist^ 
f  a  question  for  the  jury,  (n) 

les  of  deviation,  the  question,  as  to  what  is  the  usual  DeviatioiL 
snbed  course  of  the  voyage  insured,  is,  generally 
Ij  for  the  jury,  and  is  to  be  made  out  by  the  evidence 
mtile  men :  when  so  ascertained,  the  question  whether, 
s  whole  construction  of  the  policy,  and  under  all  the 
lances  of  the  case,  there  has  been  what  amounts  to  a 
Q,  is  for  the  court :  ^  it  is  for  the  jury  to  say,  whether 
voyage  has  been  commenced  or  prosecuted  within  a 
>le  time,  (o)  ^ 

inestion  whether  the  ship  was  seaworthy  when  she  Scawonhinew. 
for  the  jury  {p)  :^  whether  any  thing  has  been  done 

owall  V.  Praaer,  Dougl.  260.  N.  R.  15.    Bridges  v.  Hiintar,  1  Maule 

t   V.  Manball,    11    Mees.  &  &  Sel.  14. 

Daer  on  Bepreaentatioiis,  (n)  Littledale  v.  Dixoo,  1  Bos.  5e  Pull. 

N.  R.  151.    Elton  v.  Laridns,  5  C.  &.  P. 

Mbie  V.  Dixon,  1  Bos.  &  Pull.  85,  382. 

RawliAS  V.  Desborough,  2  (o)   Mount  v.  Larkins,  8  Bingb.  108. 

lob.  328.    Westbury  v.  Aber-  See  also  Pbillips  r.  Irving,  7  Man.  &  Gr. 

».  6c  Wels.  267.  325. 

intosh  V.  Blarshall,  11  Mees.  (p)  See   anUj  Part   II.  Chap.  lY. 

«.  Sect.  IIL  pp.  685-688. 
es  V.  Glover,  1  Bos.  &  Pull. 


ork  Fiiem.  Ins.  Co.  v.  Walden,  12  John.  513 ;   Livingston  v.  Delafield, 

2 ;  Mnrgatroyd  v.  Crawford,  3  Dallas,  491 ;   Livingston  v.  Maryland  Ins. 

:h,  274 ;  Maryland  Ins.  Co.  v.  Rudens,  6  Cranch,  338 ;  Fletcher  v.  Com- 

Ins.  Co.  18  Pick.  419. 

90tt  V.  Louisiana  Ins.  Co.  2  Louisiana  Rep.  399;   Crosby  «.  Fitoh, 

21. 

ledaUty  of  the  time  of  sailing  is  for  the  jury ;   M'Lanahan  v.  UniverBnl 

?ieten,  (S.  C.)  188,  191 ;  so  is  the  question,  whether  a  deviation  has  taken 

reasd  being  detained  in  the  offing  of  the  harbor,  waiting  for  the  master  and 

teis ;   ib. ;  so,  what  is  a  suitable  crew,  and  what  is  pilot  ground ;  ib. ; 

9.  Union  Ins.  Co.  6  Cowen,  270.    The  fairness  of  a  valuation  is  a  question 

.    Clark  V.  Ocean  Ins.  Co.  16  Pick.  289 ;   to,  whether  a  loss  within  tha 

iken  place.    Mer.  Ins.  Co.  of  Alex.  v.  Tucker,  3  Cranch,  357. 

f.  Eagle  Ins.  Co.  5  Pick.  51 ;  See  Prescott  v.  Unk>n  Ins.  Co.  1  Wheat. 
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f 


Comtnietive 
total  k)M  by 
wreck  or 
■madiog. 


Time  for  DO- 

tMeoTabandoO' 

ment 

Eeaaooable 
■kiU  and  care. 


to  trahre  the  obligatioa  of  tiie  implied  warranty  ift  fa 
court.  (^) 

In  cases  of  alleged  illegality  for  violating  the  lii 
blockade,  the  question,  whether  actual  notice  of  a  Ua 
has  been  given  to  the  captain  is  for  the  jury  (r)  :  whetl 
has  had  implied  notice  is  for  the  court  (i) :  the  que 
whether  the  captain  was  endeavoring  to  break  the  bloe 
when  taken,  is  a  question  for  the  jury.  (/) 

When  the  question  turns  upon  the  extent  to  whie 
plaintiff  is  entitled  to  recover,  in  respect  of  his  inteni 
*jury  may  be  asked  whether,  in  procuring  the  poKey 
effected,  he  intended  to  protect  his  own  interest  oolyiflf 
also,  of  other  parties  not  named  on  the  record,  bat  fatni 
interest  in  the  subject  of  insurance,  (ji) 

In  determining  whether  the  loss  on  a  wrecked  or  tm 
ship  is  constructively  total,  the  jury  should  be  asked,  wh 
a  prudent  owner,  if  uninsured,  and  acting  on  the  sooaditf 
best  judgment  that  could  be  formed  at  the  time  mt 
the  spot,  would  have  sold  or  abandoned  the  ship,  miml 
rather  than  attempted  to  repair  her  :  if  so,  the  lossi8tDlri>| 
Whether  notice  of  abandonment  has  been  given  in  dvi 
is  a  question  for  the  court,  (w)  ^ 

In  actions  against  policy  brokers  and  other  ageiiii 
negligence,  the  questions  of  reasonable  skill  tmdtitf^i 


(q)  Weir  v.  Aberdeio,  2  E  &  Aid.  380. 
(r)  Harrutt  v.  Yfke,  Dans.  &  LL  334. 
Winder  v.  Vfue,  ibid.  236. 
(s)  Naylor  v.  Taylor,  ibid.  240. 
(t)  Ibid. 


14.  Irving  a.  BicbardNB,  Si*' 
103. 

(v)  S^prfl,  Part  m.  Cli^  W* 
II.  ArL  2. 

(IT)  Part  m.  Chap.  DLSklE* 


(«)   CarrutherB  v.  Sfaedden,  6  Taunt,    ii.  p.  1163. 


>  The  question,  whether  an  abandonment  ia  made  in  a  reaaonable  ^m,^* 
quMtion  of  law  and  (act,  and  where  the  facts  are  not  agreed,  it  should  &• 
to  the  jury.    Reynolds  v.  Ocean  Ins.  Co.  22  Pick.  191 ;   Smith  v.  K< 
Co.  4  Mass.  668,  670 ;   Maryland  Ins.  Co.  v.  Ruden,  6  Cranch,  33S.  Set 
other  cases  cited  to  this  point,  antSf  1164,  in  note;   MeUoa  v.Looikftilil 
6  Martin,  (N.  S.)  424.    Whether  an  ak>andonment  baa  been  aoccpled  « ' 
question  for  the  jury ;  Bell  v.  Smith,  2  John.  96.    So,  whether  doe  "* 
been  exercised  in  countermanding  an  order  for  insurance.    M^Lsnshtt  t> 
Ins.  Co.  1  Peters,  (S.  C.)  1S4.  So.  what  is  such  a  necessity  as  will  jnnilir^! 
jn  selling  the  cargo,  in  a  case  of  ahipwreck.    Per  Putnam,  J.,  in  BtpMl  f> 
wealth  Ins.  Co.  13  Pick.  543. 
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mesj  and  gross  negligence^  inust  generallr  speaking,  be  ProvjiiDMortiM 

11,.,.  ^   ^  coertwidjvfT 

led  by  the  jury,  (x)  in  trid.  «  pofr 


cietof  iDioib 

anoe. 

I       ... 

.  TL  Of  the  AdmissibiUiy  of  Parol  Evidence  to  eocpUnn 

Policies. 

■ 

l6S.  The  principles  relating  to  this  branch  of  the  law  of  or  the  adroi>8i- 
aoe,  as  far  as   it  affects  policies  of  insurance,  have  ewXooeioex. 
cly  been  considered  and  illustrated  in  the  chapter  on  the  p^a'p  policies. 
ruction  of  the  policy,  to  which,  therefore,  the  reader  is  Principal  and 

,^-,        .    r        '    .     .  i-yvi,  1   extent  to  which 

red  for  further  information  on  the  point  {y) :  ^  the  general  parol  evidenoe 
t  of  the  authorities  is,  that  in  this,  as  in  every  other  case  ^ 
e   interpretation  of  written  instruments  by  parol  testi- 
fy such  evidence  is  admissible  only  to  explain,  and  never 
ry,  control,  or  contradict,  the  terms  of  the  contract :  ^  nor 
I  the  evidence  of  the  customs  and  usages  of  particular      •  1317 
%  as  applied  to  the  interpretation  of  policies,  form  any 
il  exception  to  this  now  well   established  rule;^   the  Onlftoezpbk 
I,  as  Lord  Denman  observes,  going  no  further  than 


— »lhat  such  evidence  is  admissible  ^' for  the  necessary 
IMtion  of  ambiguous  terms."  (2^)  ^    It  is  on  this  principle, 

*I^lor  on  Evidence,  vol.  i.  pp.  37,  him  on  this  subject,  to  the  very  able  and 

Is  Id  the  natnre  of  the  evidence  on  lucid  statement  of  the  law  contained  in 

I  tbt^  lodgment,  in  snch  case,  is  Mr.  Taylor's  Law  of  Evidence,  part  u, 

SnakodLtWOt  anU,  vol.  i.  p.  156-  chap,  xviii.  vol.  ii.  pp.  742 -7d5. 

(;r)  In  Trueman  v.  Loder,  11  Ad.  de 

FkftL  Chap.  III.  pp.  64-80.    The  £11.600. 
r  vfl  tiMnk  me  also  for  referring 


te,  79  to  80,  in  notes ;  1  Duer,  Ins.  167,  S  14,  et  seq. 

m  1  Oreenl.  £v.  S  275,  et  ^q. ;  1  Duer,  Ins.  176,  ^  27  ;  Astor  v.  Union  Ins. 
Otwwi,aOB;  Murray  v.  Hatch,  16  Mass.  465;  Meilen^  v.  National  Ins.  Ca 
^4dB;  JjBWf  V.  Merrill,  4  Greeoleaf,  180.  Where  a  policy  contained  a  memo- 
the  margin,  that  the  ship  was  spoken  **  on  the  27th  of  August,"  it 
MnMcbnsetts,  that,  in  a  suit  at  law,  proof  that  **  27th  '*  was  inserted  by 
■^  fcMMad  of  **20th,"   was   not   admissible.      £wer  v.  Wash.   Ins.  Co. 

fir.  f  292,  et  seq. ;  2  Oreenl.  £v.  f  377 ;  Eager  v.  Atlas  Ins.  Co. 
Ul. 

of  usage  Of  custom  is  admissible,"  says  Mr.  Oreenleaf,  '*  *  to 

/  M  it  is  termed,  that  is,  to  show  what  things  are  customarily  treated 

•ad  oooasioiial  to  the  pruicipal  thing,  which  is  the  subject  of  the  contrael, 

llw  ittstrament  relates.    This  evidence  is  admitted  on  the  principle,  that 

did  not  intend  to  express  in  writing  the  whole  of  the  contract,  1^  which 

Id  be  bound,  bat  only  to  make  their  contract  with  reference  to  the  known 


A. 

,4 

■  •  * 

'.5 

1^ 


4 
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Of  the  adiniwi- 
bililv  of  parol 
evkKBoe  to  ex- 
pUJD  policiet. 

Hever  to  con- 
tradict or  con- 
trol the  plain 
lan^iuige  of  the 
policy. 


and  only  to  this  extent,  that  the  evidence  of  conte 
parol  statements  can  be  admitted  to  interpret 
they  can  only  be  used  to  explain  its  ambiguous  t 
to  restrain  or  contradict  its  plain  language.^  1 
a  policy  plainly  specified  Archangel  and  Leghon 
termini  of  the  voyage,  the  underwriters  were  not 
prove,  by  parol  evidence,  that  the  risk  was  not  to 
till  the  ship  had  reached  the  Downs,  (a)  So,  wb( 
was  effected  on  goods,  '^  in  ship  or  ships,"  from  I 
London,  parol  evidence  was  held  inadmissible  U 
a  particular  ship,  which  was  lost,  had  been  verbal] 
at  the  time  of  the  contract.  (6) 


Sect.  III.   Witnesses.  —  Effect  of  Lord  Denwui 


fvtf..,. 


Witi 

Effect  of  Lord 

Demnmii'i  act. 

Sinoe  Lord 
Dean»n*a  act 
the  party  on 
wboM  behalf  a 
policy  ■  effect- 
ed teemt  to  be 
•tfli  inadmisai- 
ble  aa  a  witneM 
lor  the  party 
in  wbofie  name 
the  action  is 
brought. 


§  463.  Since  Lord  Denman's  act  (6  &  7  Vic  c. 
1843,)  all  objections  to  the  competency  of  witness 
ground  of  interest,  have  been  removed,  subject  i 
exceptions,  of  which  the  only  one  that  appears  to 
practical  bearing  on  actions  upon  policies,  is  that  i 
^^  any  person  in  whose  immediate  and  individual  h 
action  may  be  brought  or  defended^  either  wholly^  or 

Under  this  exception,  it  should  seem  that,  w 
action  on  the  policy  is  brought  in  the  name  of  tb 
the  party  on  whose  behalf  it  is  effected  would  stiD 

(a)  Kaimes  r.  Knightley,  Skin.  54.  Comp.  2  C.  &  J.  944.    Ck 

\b)   We8tou  9.  £mci},  1  Taunt.  115;    shall,  7  C.  &  P.  507;aBd« 
and  »ee  Blackett  v.  Royal  Exoh.  Aas.    75,79. 


andetftablisbed  tuagea  and  customa  relating  to  the  aubject^malter.  Bl^  ' 
of  thia  sort,  the  rule  for  admitting  the  evidence  of  uaage  or  ciutomiaitf  ^ 
tJiis  quulilk'atiuii,  tliat  the  evidence  be  not  repugnant  to,  or  iaooaaMil 
contract ;  fur,  otlierwiae,  it  would  not  go  to  interpret  and  eiptoiii  M  ^ 
that  wiiich  is  written.  This  nilo  does  not  add  new  terms  to  the  ooolii^^ 
nut  be  done  ;  but  it  shows  the  full  extent  and  meaning  of  thoso  wUcfc** 
in  tiie  intiirument."  1  Greenl.  Ev.  f  2d4.  See  amu^  75  to  80^  ■  MM ' 
cited  ;  1  Duer,  Ins.  176,  S  27,  et  seq. 

*  *' Tiie  principle  of  admission,**  says  Mr.  Oreeoleaf,  *'in  all  Iksctf* 
pan>l  evidence  has  been  admitted  in  exposition  of  that  which  is  •i'W*»  ^ 
oourt  may  be  placed,  in  regard  to  the  surroonding  ciroumstsnrf|Si  aw* 
iu  tiie  situutiun  of  the  party,  whose  written  language  is  to  be  w90f^^ 
liou  bcin::,  what  did  tlie  person,  thus  circumstanccdt  meut  by  tlis  IWjJ^ 
employed  ?  "    1  Greenl.  Ev.  §  295,  a.    See  Couloo  ».  Bowne,  1  Oim^^^ 
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)le  witness  for  the  plaintiff ;  at  least,  in  the  absence  Wiuie»c».— 
inct  proof,  that  the  action  was  not  brought  by  his  Deoman's  act. 
f,  or  for  his   benefit,  (c)     It  is  suggested  by  Mr.       »1318" 
that,  in  cases  of  this  nature,  the  question  on  which 
petency  of  a  witness  mainly  turns,  is,  whether  he  has 
ed  expressly  or  impliedly  the  commencement  or  de- 
the  action,  and  whether,  in  point  of  fact,  he  has 
1  himself,  in  any  way,  directly  responsible  for  the 


V.    Proofs  Admissibility^  and  Effect  of  Documents 
frequently  adduced  in  Tfials  on  Policies. 

Proof  of  Judgments  of  Foreign  Prize  and  of  Vice- 
Admiralty  Courts. 

.  The  usual  mode  of  authenticating  the  judgments  of  biur^*^^fel;t 
courts  is,  by  exemplification,  under  the  seal  of  the  of  docamenta 
;  and,  as  a  general  rule,  the  seal  must  be  proved  (/)  ^  duced  in  trials 
trts  of  the  United  Slates  have,  however,  admitted  an  Q°  potic»ea., 
o  to  this  latter  branch  of  the  rule  with  regard  to  ju^nenta^? 
foreign  prize  courts,  on  the  ground  that  such  seals  ^^^^^^      ^ 
;o  courts  of  the  Law  of  Nations  (g) :  it  may  be  con-  take  judicial 

^^'  '^  notice  of  the 

seal  of  foreign 
^ylor  on  Evideoce,  §  976,  vol.    nan  v.  Rucker,  1  Camp.  63.    9  East,  192  courta  of  prue  ? 

nd  the  caae  of  Bell  r.  Smith,  S.  C. 

186  there  cited.  (g)  2  Kent's  Comm.  (5th  ed.)  121. 

n  on  Evidence,  quA  supra.  note  (a).    Story's  Conflict  of  Laws,  898. 

or  CO  Evidence,  vol.   n.  pp.  ^  Yeaton  v.  Fry,  5  C ranch,  335,  343. 

It  niay  also  be  by  examined  Thompson    v.  Stewart,    3    Conn.    171. 

1  Greenl.  £v.  f  5.  ^ 

ryv.Adey,3East,221.  Bucha- 

• 

heenl.  Ev.  f  395 ;  Steinbech  v.  Rhinelander,  3  John.  Cas.  269.  The  mas- 
reawl  is,  to  most  purpo^ses,  a  competeot  witness  in  suits  on  policies  upon 
Dirgo ;  as,  to  prove  a  lubs  of  a  part  of  the  cargo  by  plunder  by  a  privateer, 
tnmmons,  1  Wash.  C.  C.  279.  So  other  agents.  Mackay  v.  Rhine- 
ho.  Caa.  406 ;  Rankin  v.  Amer.  Ins.  Co.  1  Hall,  619.  The  shipowner  may 
■  for  tha  shipper  of  goods  in  an  action  upon  a  policy  on  goods.   Ruan  v. 

Waah.  C.  C.  145.    But  see  Rotherve  v.  Elton,  Peake,  84 ;  Morish  v. 
mt.497. 
IreeoL  £v.  f  514 :  Catlett  v.  Pacific  Ins.  Co.  1  Paine  C.  C.  595 ;  Buttrick 

Mas.  273;  Packard  v.  Hill,  7  Cowen,  434 ;  Yeaton  v.  Fry,  5  Cranch, 
wr  9.  Colombian  Ins.  Co.  7  John.  514 ;  Takott  v.  Delaware  Ins.  Co.  2 
?.  440.    Bot  the  seal  of  a  court  under  the  same  jurisdiction  needs  not  to 

Sobry  v.  Laistre,  2  Harr.  &  John.  193 ;  1  Greeol.  Ev.  §JS. 

a.  50 
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id  (m) ;  and  the  case  is  the  same,  if  the  assured  have  Proof,  admMti. 
any  representation  inconsistent  with  the  lists  whidh  is  of  (j^um^ta 
^ted  to  mislead  the  underwriter,  (n)  dSSui^tiSi 

tiether  the  content*  of  ihe  foreign  lists  filed  in  Lloyd's  qp  poticiet. 
room  are  to  be  presumed  known  to  the  underwriter  is  Query,  as  to  th« 

jOfMgfi  lists. 

It  not  yet  decided :  upon  the  evidence  adduced  before 
oort  of  C.  Pleas  on  the  point  in  the  only  case  where  it 
listinctly  raised,  their  judgment  was  against  the  pre- 
Lion  as  a  general  rule,  (o) 

one  case  Lord  Kenyon  admitted  Lloyd's  lists  as  evi-  Lioyd^s  books 
t  of  the/a^^  of  capture  (/?)  ;  and  in  another  case,  on  a  pr^efactof 
on  of  concealment.  Lord  Tenterden  admitted  them  as  bkS^c*^ 
nsi  ike  assured^  to  prove  that  the  coast  of  Peru  had  been     *  1320 
red  in  a  state  of  blockade  by  the  Chilian  government, 
ad  with  the  evidence  of  the  broker,  that  he  had  read  the 
sation  in  the  list  before  effecting  the  policy,  (q) 
lyd's  Shipping  Register  is  a  document  prepared  under  Lloyd's  BriUsh 
othority  of  the  chairman  and  committee   of  Lloyd's  shipp^*§^is- 
(ter  of  British  and  Foreign  Shipping,  (constituted  in  its  ^hlcnik pre- 
nt  form  in  a.  d.  1834,)  and  is  made  up  from  the  reports  ?*****• 
ippiog  surveyors,  stationed  at  London  and  the  outports, 
sown  as  LloycTs  Surveyors  :  the  professed  object  of  the 
y,  and  of  the  register  published  under  their  sanction,  is 
taiDi  and  exhibit  for  the  use  and  information  of  ship- 
n  and  underwriters,  a  classification  of  different  ships 
)  shall  indicate  with  as  much  correctness  as  possible, 
teal  and  intrinsic  qualities :  to  this  end,  all  ships  sur- 
1  by  the  society  are  classed  in  the  register  under  cer- 
etters,  indicating  various  degrees  of  age,  strength  and 
hness.     Ships  of  the  first  description  of  ihe  first  class 
idicated  by  the  letter  A,  or  in  advertisements  commonly 
Ships  of  the  second  description  of  the  first  class  are 
lated  by  the  diphthong  i£ ;  if  of  a  superior  character, 
ire  distinguished  in  red  by  an  asterisk  thus  affixed,  *JE. 
pe  of  the  second  class,  being  fit  to  carry  cargoes  not  in 
nature  liable  to  sea  damage,  are  designated  by  the 

E. 

p8  of  the  third  class,  being  those  deemed  fit  to  be  em- 

•Smeh  V.  Dansford,  14  East,  494.        (o)  Elton  p.  Larkins,  8  Biogh.  106. 
Urkintoah  9.  Bfarahall,  11  Mees.        (p)  Abel  v.  Potts,  3  Esp.  242. 
116.  (g)  Bain  v.  Case,  3  C.  &  P.  496. 


1386 


BVIUEHO& 
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Proof,  admini-  ploved  on  shoFt  TovBces  not  out  of  Europe — 

UUlT.wideHK.-t  \     t        ,        ^  •. 

«rdbcu[D«iu     I.,  &c.  &c.  (r) 

dSXS''irii  ^''h  regard  >o  the  admissibilily  in  evideno 
OB  poUciM.  Shipping  Register,  il  should  eeem  that  it  will 
Ji|faniiinbiltiy  in  ceived  aa  proof  of  the  Irulh  of  what  il  contaim 
extent  of  showing  that  ships,  in  the  general  und 
*lhe  trade,  really  have  the  character  escribed  to 
register :  thus,  in  an  action  by  the  pnrchasei 
seller  of  the  ship,  for  falsely  representing  ll 
copper- fastened,  the  defendants  proposed  to  ad 
dence  Lloyd's  Register,  wherein  she  was  desc 
being,  in  order  to  show  that,  at  the  time  of  si 
among  shipowners  and  underwriters,  considerec 
fastened  :  but  Lord  Denman  rejected  the  evidei 
ing  that  the  court  did  not  know  enough  of  tfai 
which  the  book  was  made  np  to  justify  its  ad 
and  experience  shows  that  there  are  very  good 
this  exclusion. 


Sect.  V,  Proof  of  the  making  of  the  Poliejf.  - 

^^'^tlfOie         ^  '*^*  ^''^  allegation  that  the  policy  was  efh 
policy.  —  nominal  assured  as  agent  f(»  the  party  interested 

""'         .  provisions  of  the  statute  28  G.  3.  c.  56.,  must  I 


ftcUng  ibe  p^-  tially  proved  as  laid. 


tecling  Ibc 

mved^'Tuid :  I"  '^^  leading  case  on  this  subject,  the  allegatii 
"'oRler'i^iH-'''^  policy  was  effected  by  the  plaintiffs  as  agents  foi 
Rureunderss  and  for  his  use  and  benefit,  was  held  to  be  M 
BatiOcotiun  is  P^oofr  t^at  plaintiffs  had  effiscted  the  policy  as  geD 
■'"w'^'"  ^°'  Lund,  end  consignees  of  the  bill  of  laditig{ 
^lI^'r'*"*-'  ^""d'  a'^'^'  being  informed  of  their  having  d 
Puu.  hi9.  policy  on  his  behalf,  bad  written  to  approve  of  Ui 

done  so.(f)    The  main  principle  acted  upon  in  tbii 
illustrated  more  or  less  by  most  of  the  subsequent 

(r)  For  further  infortnatioo  h  to  the  plnDpnt  for  1S3S,  p.  S^  liL ' 

mode  of  preparing  the  re-let,  Me  the  ificitioa  ol^"  who  gini  (i 

CRW  of  Kerr  p.  Shnlden,  4  C.  &  P.  S28,  S«  ■)»  Mr.  WilbaKK^  : 

iriici  niita  lo  tki  paiod  bifart  IS34:  ping.  pp.  7S-SS. 

for  Ihe  prercnl  Mate  of  tbe  wciety,  and  (i)  Fierman  a.  bfe(r,j< 

the  mode  of  clanifioaiion  adopted  ti'iKe  ((}  Woolff  f.   Himcaltk 

1S3J,  aee  H'Culloch'a  Conun.  Diet.  Sup-  PuU.  316. 
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the  point,  is,  that  subsequent  ratification  of  the  insurance  ^^^^!^ 
the  principal  on  whose  behalf  it  is  effected  is  equivalent  policy, 
a  prior  order,  on  his  part,  to  insure  —  omnis  raiihabitio  '^^^^' 
rdrahitur,  et  matulato  equiparcUur. 

Thus,  in  the  instance  of  insurances  caused  to  be  effected  Pri»  agents. 
the  commissioners  of  Dutch  prizes  in  the  great  case  of 
icena  t;.  Crawfurd,  and  in  others  caused  to  be  effected  by 
rne  agents  for  captors,  it  was  held  that,  though  the  com-      *  1322 
moners,  in  the  one  case,  and  the  captors,  in  the  others,  had 
insurable  interest  on  their  own  account,  yet  a  subsequent 
option  by  the  crown  of  the  insurances  they  had  respectively 
leured  to  be  effected,  was  equivalent  to  a  prior  order  to 
mre  on  behalf  of  the  crown,  and  consequently  amounted 
proof  of  an  allegation,  that  the  insurance  was  effected  by 
I  plaintiffs,  as  agents,  on  account  of  his  Majesty,  (u)     But 
lerei  in  a  similar  case,  the  allegation  was,  that  the  insurance 
10  on  account  of  the  captors,  this  was  held  not  to  be  proved 
a  subsequent  ratification  by  the  crown. (r)     But  no  one  5S^^*^Sjj^ 
a  be  said  to  adopt  or  ratify  that  of  which,  at  the  time  6{  R°°^®^  ^ 
ring  the  supposed  ratification,  he  was  ignorant.     Hence,  ratified. 
lere  the  agents,  in  this  country,  of  a  merchant  residing  in  i  m.  &  Sd.   ' 
nericai  three  days  after  they  had  effected  insurance  on  his  ^^' 
kalf,  received  from  him  a  letter  (written,  of  course,  before 
knew  of  what  had  been  done)  directing  them,  in  general 
1D0|  to  insure  —  this  evidence  was  held  not  sufficient  to 
pport  an  allegation  that  the  plaintiffs  had  received   the 
der  for,  and  effected  the  insurance  for  the  benefit,  and  on 
eoant  of,  the  foreign  principal  (tv)  :  if,  however,  the  ratifi-  ^jf^jL^^ 
tion  be  given  after  knowledge  of  the  insurance,  the  length  between  Um 
time  which  may  have  elapsed,  between  the  making  of  the  the  ntificaiiQa 
llfcy  and  the  giving  of  the  ratification,  will  not  prevent  its  hmSSS^ 
ing  held  equivalent  to  a  prior  order.  Thus,  where  Hagedorn,  2'a2*3&^^* 
■dent  in  London,  had  procured  a  policy  to  be  effected  on 
ip,  in  the  common  form,  (i.  e. ''  as  well  in  his  own  name,  as 
V  and  in  the  names  of  all  and  every  other  person,  &c.")  for 
D  benefit  of  Schrceder,  a  foreign  merchant  resident  abroad, 
ao  was  interested  in  a  moiety  of  the  ship ;  and  there  was 


■i)  LaeeM  v.  Crawfurd,  3  Bot.  &    son,  It  East,  620,  623.    Routh  v.  Thomp- 
1.  N.  R.  269.    S.  C.  OD  venire  de    aoo,  13  East,  274. 
o^  1  TamiL  325.    Stirling  v.  Thomp-       (v)  Routh  v.  Tbompaon,  11  East,  428. 

(tcf)  Bell  9.  Janaen,  1  M.  dc  Set  201. 

50* 


Proof  of  th«       no  evidence  of  any  directit 

^SJ^J^'"*    to  insore    in  the  first  inst 

^f^-  years  afterwards,  and  aft( 

1323  •      •wrote  to  Hagedorn,  that  1 

Battlement   from  the   und( 

was  held  sufficient  proof  ll 

had  given  the  order  to  efl 

meaning  of  28  G.  3.  c.  5( 

was  well  brought  in  plaii 

Schrffider.  (x) 

L«ter  direciing      Where,  in  a  similar  caa 

oeiTed  bv  bfoL-  foreign  principal,  on  a  po! 

principal  surance  broker,  in  the  comi 

thiS^"'m«i;  'liat  the  production  of  a  let 

ud  dau  of        to  the  broker  by  the  plain 

fMr,  u  pruoi  ol  ■'  '^ 

*B  orter  to  in-  ship-lelter  postmark  npon 
which  the  policy  was  effect 
ment  in  the  declaration,  tl 
residing  in  Great  Britain, 

Eftoiofprov-  effected  the  policy."  {|/) 
qiienily  be  adduced  in  8U( 
that  postmarks  on  letters 
letters  were  posted  at  the  ti 
and,  also,  that  if  a  letter, 
poet,  it  is  presumed  that 
regular  time,  and  was  red 
addressed,  (a) 

A  slight  variance  betwei 
brokers,  as  alleged  in  the 
proof,  was  held  not  to  I 
amendment  act  end  the  i 
than  one  special  count  on  | 
the  allegation  was  that  1 
"  Gray,  Wilson  and  Co." 
the  proof  was,  that  it  bed  ii 

(x)  HignlOTD  e.  OlivcraoD,  3  U 
t  Si'l.  4SS. 

(y)  Arcangelo  e.  1 


U)  Fletcher  t.  Bndayl,  3  SUrt 
64.  R.  «.  JubDKa,  7  Eul,  69.  ] 
Flumer,  Rua.  &  By.  964. 


A  itirtt  nri 

■be  Mvle  or 
brakar'i  fiim 
■lleyed,  and . 
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ibon,  ♦and  Co.,"  who  were  a  London  house,  but  "  Gray  Proof  of  the 
1  Co.|"  a  Liverpool  house,  consisting  of  ^he  same  mem-  ^licy.— 
'Bf  omitting  one:   Lord  Ellenborough  held  the  variance  ^^^^y' 
naterial,  and  said,  that  if  the  two  houses  had  only  one      *1324 
mber  in  common  it  would  be  sufficient  (6)  :  this  would  be 
k/artiorii  since  the  alterations  in  the  law  above  referred 

^m    ^^P  ^^—     VV^A  H^fV  ft^b^r 

after  verdict^  it  will  be  intended  that  sufficient  proof  has  agency  wiU  be 
m  given  that  the  plaintiffs  effected  the  policy  as  agents  for  proved  aid- 
party  really  interested,  or  gave  the  order  for  insurance,  or  ^^•.     p^, 
lome  way  or  other  brought  themselves  within  some  one  of  15  East,  40. 
descriptions  of  the  28  G.  3.  c.  56.  :   Lord  Ellenborough, 
refore,  refused  to  arrest  judgment  in  an  action  on  a  policy, 
ogh  it  appeared,  on  the  face  of  the  declaration,  that  the 
iDtiffs  on  the  record  were  neither  the  persons  named  in  the 
icy,  nor  the  parties  interested,  (c) 


DT.  VI.  Proof  of  the  Subscription  of  the  Policy.  —  Author- 
ity of  Agents. 

\  467.  Unless  admitted,  as  is  very  generally  the  case,  the  ^'?^^?^****  - 
■cription  of  the  policy  must  be  proved  in  the  usual  way  :  the  policy.  — 
lerc  the  underwriter's  signature  has  actually  been  written  agents?*^ 
himself,  no  difficulty  can  vise  ;  where,  however,  as  not  pwof  of  auiho- 
frequently   occurs,   the    policy   has   been   subscribed   by  "*{^*^"*** 
riiersy  or  other  agents  on  his  behalf,  a  question  may  arise 
lo  the  authority  of  the  agent  :   as  to  this,  proof  that  the 
Wi  had  often  subscribed  policies  in  defendants  name,  and 
Hthe  defendant  had  held  him  out  to  the  world  as  properly 
ttorized  for  that  purpose,  was  held,  by  Lord  Kenyon,  suffi- 
■it  evidence  of  an  authority  to  sign,  without  proof  of  any 
rfHen  authority  so  to  do  (d) :   Lord  Ellenborough,  in  one 
W|  seems  to  have  thought  this  proof  not  sufficient  (e)  ;  but 
nitted  it  to  be  so  in  another,  when  coupled  with  the  addi- 
Bil  fact,  that  the  defendant  had  been  in  the  habit  of  paying 
•*»  on  policies  so  subscribed.  (/)     Proof  that  the  agent  of      *1325 
^isurance  company  was  in  the  habit  of  signing  other 
naofaoda  of  a  similar  nature,  was  held  sufficient  proof  of 

^  I>ick80o  V.  Lodge,  1  Stark.  226.  (0)  Courteen  9.  Touse,  1  Camp.  43. 

Mellbh  9.  Bell,  15  East,  40.  (/)   Houghton  v,  Ewbank,  4  Camp. 

•    N«al  V.  Irring,  1  E«p.  61.  48. 


AiitEotiir«< 


AMhoriirw 
■ntacribe  im- 
pUw  MUbanlr 


his  anlhority  lo  cign  a  memoi 
indorsed  on  the  policy,  (g-) 

It  b,  it  seems,  lo  be  pres 
authority  to  subscribe  a  polic 
adjustment  of  a  loss.  (A) 

Proof  of  subscription  by  a 
an  allegation  of  signature  by 


Sect.  VII.  Proof  of  C 


IWorecnf  §  468.  All  express  v 
wuTuiim.  to  ihc  policy's  attaching,  the 
Eiprawwar  the  plninliff's  title,  must  aci 
JJJSdSJiJ^^  the  first  instance  ;  but  primA 
•nc^i^^^^  it  seems,  be  sufficient,  until  il 
moMbapnned.  the  side  of  the  defendant. 

Thus,  under  a  warranty  ih 
it  being  proved  by  the  assu 
himself  to  the  Danish  consu 
he  carried  Danish  colors  wt 
had  the  same  colors,  surmo 
when  brought  by  them  into 
Ellenborough  said,  that  thi^ 
dence  of  national  character, 
absence  of  proof  to  the  com 
was  Danish  according  to  the  v 
•of  the  commander  of  the  ci 
convoying  man-of-war,  were 
Byre  (Ic)  and  by  Lord  GUenl 
with  a  warranty  to  sail  with 
Whether  it  is  for  the  aas 


•1326 

Tb  Mil  with 


(g)  Brockdlwnk  v.  Sugrae,  3  C.  &  P 
91.  See  further  ■•  lo  Iha  due  execulioi 
□r  an  BUlhoritjt  lo  >ign  policiet,  Oulfar* 
V.  Amwlroog,  1  Dowl.  &  RyL  24a  Meai 
V.  DavidaoD,  3  Ad.  &  EU. ;  uJ  Ke  oMt 
*ol.  i.  pp.  144, 14S. 


I  a  Oreeol.  Er.  t  ^n. 
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m  seaworthy  at  the  coramencement  of  the  risk,  or  whether  Proof  of  com- 
ies  on  the  defendant  to  give  proof  that  she  was  then  un-  waminties. 
kWorthy,  is  a  question  that  will  be  considered  hereafter,  (m) 


Sect.  VIII.  Proof  of  Interest. 

T.  1.  In  different  Subjects  of  Insurance — Means  of  Proof 

)  469.  Upon  a  policy  on  ship,  the  possession  of  the  assured  Proof  of  inter. 
owner  is  prima  facie  evidence  of  property,  until  further  — '■ 

J  1.JJ  r.ii_        Proof  of  int«w 

denoe  be  rendered  necessary,  in  support  of  the  title  thus  est  in  «A<>.* 
de,  in  consequence  of  its  being  impeached  by  contrary  of o^^ship*'' 
lof  on  the  other  side  :  it  is  not  necessary  for  the  assured,  ^J^/^^^^' 


the  first  instance,  to  prove  that  the  ship  is  registered  in  where  it  tpn 
name  :  thus,  where  it  was  proved  by  the  captain  that  the  has  been  a 
ured  were  the  persons,  by  whom,  as  oivners,  he  was  ap-  *"°**' 
fUed  and  employed  —  this  was  held  to  be  sufficient  primd  an^mpi^ 
ie  evidence   of  ownership  ;   and,   though   it  afterwards  R^Si^'U?^ 
leared,  by  his   answers,  on  cross  examination,  that  the  f  e?^\3o 
nership  was  derived  to  the  assured  under  a  bill  of  sale 
Mmted  by  himself  as  attorney  to  the  former  owner,  it  was 
Kher  held  that  it  did  not,  on  this  account,  become  ne- 
Mury  to  produce  the  bill  of  sale  or  the  ship's  register,  or  to 
B  any  further  proof  of  property  beyond  the  mere  fact  of 
Eftership,  no  contrary  proof  having  been  adduced  on  the 
w  side  (n)  :   to  the  same  effect  Lord  Kenyon  had  pre-  Sj^^gp^ 
ady  ruled  that  evidence  of  the  assured  having  exercised  pay'"*  crew. 
I  of  ownership  in  directing'  the  loading j  Sfc.  of  the  ship  r^Ss^' 
paying'  the  people  employed,  was  sufficient  proof  of  in-  ^\^\^,j 
(o) ;   and  Lord  Ellenborough  had  held  evidence  that  oniering«toi«i. 


party  in  whom  interest  was  averred,  had  ordered  and  p^l""** 
I  for  stores,  &c.,  to  be  sufficient  primA  facie  proof  of  his  SEsp.  88. 
lersbip,  though  it  came  out,  on  cross  examination,  that 
^ud  derived  his  title  under  a  bill  of  sale,  which  was  not 
diiced.  (p) 

tlie  nature  of  the  contrary  proof  on  the  other  side,  which  ^jfiSteMSd 
Ota  this  primd  facie  evidence  of  ownership  appears  by  the  3**Yfj^ff?" 

first  instance  to 
prove  plaintiff's  * 
^)  See  jwit,  Sect.  IX.  p  1345.  (o)  Amery  r.  Rogers,  1  Esp.  208.  insurable  inter- 

•)  Eobertson  v.  French,  4  East,  130.        ( p)  Thomas  v.  Foyle,  5  Esp.  88.  «»t  in  ship. 
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Proof  of  inter- 


Bat  if  pro- 

daced,uid 

plamtdl^ 


omittedi  it  ii 
oondoiiTe  to 
daqnove  mch 
JBteroit 
Uuttv. 


AEa^  98. 
Guides  9. 


dT.Bep.TOO. 


In  pfodoetioii, 
liowewci|  with 
IJefaUiTe  neme 


two  following  cases :  a  ship  having  been  insured  in  t 

of  "  Elizabeth  Marsh  &  Son  ;  "  the  son  brought  th< 

and  averred  the  interest  in  himself  alone  ;  in  order 

his  interest  as  alleged,  he  called  the  captain,  who 

having  been  employed  by  him  to  take  the  command, 

seamen  and  draw  bills  on  account  of  the  ship  :  this  \ 

sufficient  primA  facie  evidence  of  interest :  the  defend 

showed  that  a^  the  time  the  policy  was  effected^  other 

names  were  on  the  register,  and  that  there  was  no  eh 

the  registry  till  after  the  date  of  the  insurance :   Mi 

Blanc  held  this  to  be  conclusive  against  the  plaintiff's 

So  where  three  plaintiffs,  in  order  to  make  out  an  ii 

interest  in  freight,  proved  that  the  ship,  out  of  the 

ship  of  which  the  claim  to  freight  arose,  had  been  { 

by  themselves  and  a  fourth  person  who  was  in  pari 

with  them,  the  court  held  this  prima  facie  proof  of  ow 

to  be  conclusively  rebutted  by  the  production  of  the  r 

wherein  the  ship  was  registered  in  the  names  of  two  < 

only  (r) :  '^  the  production  of  the  register,"  says  Mr, 

Blanc,  ''  showing  the  title  to  be  in  two  of  them  only, 

upon  them  the  burden  of  proving  a  subsequent  title  in 

three."  (s)  1 

But  though  the  production  of  the  register  or  certifit 
which  his  name  is  omitted  is  thus  conclusive  to  oegaU'i 
interest  of  the  assured,  yet  its  production  with  the 


(q)  Man»h  v.  Robinson,  4  Eap.  98.  (s) 

(r)  Camden  v,  Anderson,  8  T.  Repi    229. 
709. 


In  Tinkler  9,  WaJpak,  1 


>  In  Bixby  9.  Franklin  Ins.  Co.  8  Pick.  86,  the  Supreme  Coort  of  lb*"' 
held  a  bill  of  sale  not  necessary  to  transfer  property  in  a  ship.  Parker,  Ck.  ii< 
this  case ;  —  "  We  do  not  find,  that  a  bill  of  sale,  or  other  insininiait  ii  ^ 
under  seal  is  essential  to  the  transfer  of  a  ship,  more  than  of  any  o(ber  dtHn- 
a  document  may  be  required  in  the  admiralty  courts ;  but  we  are  not  •waeoi 
principle  has  been  introduced  into  the  common  law.  We  think  a  bargain*  ^ 
eration  paid,  and  a  delivery,  will  pass  the  property  from  one  to  aootber,  ii  * '" 
other  vessel  Inconveniences  may  ari*e  in  foreign  countries,  and  in  liiecwW** 
from  the  want  of  a  bill  of  sale ;  but  the  transfer  a  good  between  the  psf^ 
to  the  same  efiect,  Lamb  9.  Durant,  12  Mass.  54  ;  Tag^rd  v.  horing,  ^^^^^ 
Balkhatii  r.  Lowe,  20  Maine,  3G9;  Vinal  v.  Burrill,  16  Pick.  401;  AbW* 
(6th  Am.  ed.)  2,  in  note ;  Laianis  v.  Commonwealth  Ins.  Co.  5  Pfc*-  '*•  f* 
M'Nuniura,  2  Hall,  1,  16,  17.  But,  in  Ohl  v.  Eagle  Ins.  Co.  4  M«m,  1^  *J^ 
tice  Siory  held,  that  the  title  to  a  ship  cannot  pass  by  parol,  when  ***  '"^j 
purchaMjr.  See,  also,  3  Kent,  (5lh  ed.)  130,  131 ;  Abbott,  Sliipp.  (fth  ^  *' 
in  note. 


PROOF  OF  INTBREST. 


■  inserted  is  not,  in  itseir,  and  without  more,  even  prima  facte,  Proof  of  intet- 

■  ^Bvidence  of  his  title  :  thus,  where  in  an  action  brought  by 


;er  on  a  ship  policy,  the  interest  was  averred  to  be  in  W^^^bte^ 
■    ikne  persons  as  his  principals :  and  to  make  out  this  aver-  jS^ofm^if 
c:  MBOt  the  original  register  was  produced,  purporting  to  be  ownenhip. 
f  .  Made  on  the  oaths  of  those  persons,  who  had  sworn,  in  put-  Andenwn. 
g^  Mmice  of  the  act,  that  they  were  the  sole  owners  ;  but  this      •isoR 
^  flfidavit  itself  was  not  produced,  and  no  evidence  was  given 
^     of  anyactsof  ownership:  the  court  held  the  proof  insufficient, 
P    even  as  prima  facie  evidence  of  interest,  Mr.  J.  Gibbs  re- 
^    wking  that  it  did  not  follow  because  the  legislature  made 
..   Hqpstration  necessary  tocompleie  a  title,  that  it  thereby  made 
^    ll  alone  to  be  proof  of  title.  (0  '     So,  where  it  apjieared  that  BEttrjr  in  regie 
^   lA  the  afEdavita  on  which  registers  had  been  granted,  had  iblt  ceitiScsle^ 
7-  '^%iai  destroyed  by  fire,  an  entry  in  the  register  book  slating  ^^o^^i^, 
^.*^t  *  certificate  of  register  had  been  granted  on  piainiilf's  ^^T^li^ 
V^iMBdavit,  was  held  by  Lord  Ellenborough  to  be  inadmissible  evideooeofia- 
•^g|i>BecoDdary  evidence,  to  supply  the  want  of  such  affidavit, 
lut  the  further  evidence  of  some  person  who  had  seen  it, 
I  knew  that  it  had  been  made  by  him.  (u)     An  agent,  ^^^f^^^^ 
Bf  sccouttting  with  his  principals,  and  receiving  money  in  uce  Md  m- 
it  capacity,  cannot  dispute  their  title,  and  say  that  he  did  ^^  witli^ 


M  Pirie  9.  AndereoD,  4  Tsunl.  632.  Ellenborough    ia   Flower   ».   Young,   3  J2i2!T"™L« 

i^M  been  regrelled  by  (he  courti  ia  Camp.  341 ;  and  ww  Ibe  remBrti  uf  Mr.   tbS^dlimftta 

MattBnoDeinxaiice.lbal  the  n^atrf  Tuylor,  Law  of  Evidence,  1  ITIi,  vol.    Im  paid  lobim 

b  «M  nade  good  primi  fad*  evidence  ii.  p.  1159.                                                  "  *«''  •««"■ 

r   fc  Goownu  in  every  c™.    See  per  (a)  Teed  r.  Martin,  4  Camp.  BO.             ulTXiIiiid, 

IrJ.  ]bufieM,4TBunt.6S6.     Per  Lord  S  B.  &  Aid.  310. 


Bnc-iilar,  io  bii  work  tm  Evidence,  remirio,  tbal  "  the  regiuer  ii  not  of 
rm-c  i-'f  properly,  excrpt  ■□  far  U  it  ia  coaGnned  by  nome  aiuiliarf  circum' 
wi-m^  tb*l  it  wu  made  by  ibe  aulhoiily  or  ukdI  of  Uw  pem  named  in 
lit'  i»  Miaghl  to  be  cbarged  a>  owner.  Witboul  aucb  conuecliDg  jnoot,  the 
iu>  LxT'i  held  not  10  be  even  priwii  fad*  evidence,  to  change  ■  peiaoo  a« 
•uU.  It »  with  mab  proof,  il  is  not  conduiive  evidence  of  ownenhip ;  for 
\\i\i  iM[g  in  one  person  may  well  caiuiM  with  the  docunientary  title  at  tha 
Kuw;  III  anotber.  Wbcre  tbe  quenlion  of  ownenhip  \»  merely  iDcidealal,  Iba 
il<j|R'  li.ia  been  deemed  aufficienl  jirtnid/aeM  evidence.    But,  in  favor  of  tiM 

_^  cm."     1  Greenl'  Ev.  M»4 ;    3  Kent,  (5th  ed.)  149,  ISO;    Baa  r  Steele, 

l»_W»«»,.  c,  C.  3S1 J  Jooe.  0.  Pitcher,  3  Stewart  &  Port.  13S ;  Ugon  r.  Ortoana  N«». 
Pj^  ■»  a«imin,(Uiu.)  N  S.  6Sa;  Haolier  r.  Young,flN.H«aip,  83;  Slarra.  Knox, 
^^"""-  ^''i;  Biiby  B.  Franklin  Ina.  Co.  B  Pick.  88;  Halcb  c.  Smitb,  3  Him.  43 ; 
*-  ^  Frdnlln  Ins.  Co.  2  Hall,  1;  CoIhhi  e.  Bouiey,6  Oreenl.  474;  Broohi  ». 
■(h  a  _ir,  17  p,^..(  44,  .  vi„a|  „  Burrin,  10  Pigk.  401  j  Lord  s.  FeigDWn,  9  N.  Uamp. 
^^»  i   Collyet,  Partn.  (Perkini'a  eU  )  1 1233 ;  Sharp  »  United  loa.  Co.  14  Join.  201. 
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Pi«aforiaie>     not  receive  the  money  for  the 

*!t. Hence,  where  o  broker,  after 

owner  of  a  ship,  which  had  I 
of  two  partners,  effected  an 
account,  and  accounted  with  Ih 
it  was  held  that  he  could  not 
as  a  defence  to  an  action  for  tr 
by  the  partnership,  to  recove: 
had  been  paid  by  the  underi 
1329  *       both  partners,  (v) 

•Interest  in  freight  is  prove 

ship,  as  owner,  charterer,  or  c 

a  charter-party  was  made,  goi 

some  conlrncl  entered  into,  or 

interest  in  freiglit  accrued. (u>) 

Interest  in  goods  is  proved  i 

evidence  of  possession  or  of  at 

of  title  lo  the  assured  by  bill 

or  by  evidence  of  the  paymei 

The  bili  of  lading  is  the  us 

of  properly  shipped ;   the  co 

presumed  to  be  the  owner 

ctbiaci  pressed  in  the  bill  of  lading  (2 

an  acknowledgment  by  the 

action  on  the  policy  without  a 

authenticated  by  the  master,  i 

lo  sufficient  proof  of  insurabl 

some  further  proof;  as  that 

lUmited    actually  shipped  on  btMtrd  (z) 

«w  Hi>-    where  the  master  guards  his  s 

)!,         on  ihe  bill  "  contetUs  unknoum 


floor ofi 

bloinlm 
flight. 


Pioofnf  ionin' 

UaiDUfOMiB 

gmd.. 


BB  or  Iodine. 


(b)  Diioo  e.  Hammoiu],  2  B.  &  Aid. 
310. 

(w)  Cundcn  v.  Andenoa,  S  T.  Hep. 
709.  Etchar.  Aldan,  lM.A.Rrl.  1ST; 
■nd  Ke  ame,  losuniUe  Inlerest  in  Freight, 


■  Sea  ttobbioi  d.  New  Tmk  Ink  Co.  1 
»  2  Oreenl.  Ev.  I  380. 
'  The  labtog  of  >  lull  of  lading  bjr  tb 
■ignce,  ii  no  act  oTownerahip,    Pefloa 
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limself  with  the  receipt  of  any  goods  in  particular,  such  bill  Proof  of  inter- 

iff  lading  is  not  evidence,  either  of  the  quantity  of  the  goods,  — 

m  o£  tbe  insurable  interest  of  the  consignee :  nor  can  such 
lomunent  be  proved  as  an  admission,  by  proving  the  hand- 
Vfiliiifl:   of  the   deceased   master  (a) :    whether   the   bill  of  Q«'«yi  whether 

f^,**                                       _                     ^  It  IS  ever  jmt 

pdingy  even  as  between  the  consignee  and  shipowner ^  can  ever  Mcoaduaive 

-.           .J               r*i_i.-            -^i»Ai_              J  evidence  of  the 

0  ctmelnsive  evidence  of  the  shipment  of  the  goods,  seems  shipment  of  the 

doubtful :  it  has  been  decided  that  it  is  not  so,  where  ^^^^ 
action  is  by  the  consignee  (but  not  the  indorsee)  against 
•hip-owner  for  non-delivery  ;.  and  the  bill  of  lading,  when 

need,  shows  the  shipment  to  have  been  made  by  a  third  *  1330 
ppftjr  who  was  the  plaintiff's  agent,  {b)  ^ 


nt  of  price  of  the  goods  is  satisfactory  evidence  of  ^^ynMotof 
le  interest :  hence,  a  bill  of  parcels,  with  the  vendor's 


ipt,  for  goods  sold  abroad,  was,  very  early,  held  to  be 
nt  proof  of  interest  (c) ;  so  the  fact  that  consignees 
given  their  acceptance  to  the  consignors  for  the  price, 
on  account,  of  the  goods,  if  coupled  with  proof  of  pay- 
ty  would,  as  it  seems,  be  satisfactory  evidence.  ((/) 

prove  that  the  goods  insured  were  shipped,  a  clerJc  in  A  copy,  kept  et 
cbstom-house  produced  the  copy  of  an  official  paper,  houM,ofthe 
ining  an  account  of  the  cargo  as  examined  by  the  TOrt^ofitew. 
r ;  the  official  paper  goes  with  the  ship,  and  the  copy  |°»  "J^i^ 
t  at  the  custom-house :    Mr.  J.  Chambre  ruled  this  ^'?^  ^"""^ 
to  be  admissible  without  calling  the  searcher,  as  being  the  goods. 


made  by  the  appointed  officer  under  the  authority  of 

of  parliament,  and  lodged  as  an  official  document  in 

^  40(n8tom-house.  (e) 

action  upon  a  policy  on  bottomry  and  respondentia  Proof  of  insura- 
ble interest  in 
bottoouy. 

>w  V.  Parry,  3  Taunt.  303.  29.    2  Nev.  &  Perr.  178.    A  very  in- 

case  Mr.  J.  Lawrence  seemed  structive  case  as  to  the  general  eflect  in 

that  the  biU  of  lading,  without  evidence  of  the  bill  of  lading. 

words,  would  have   been  (c)  Russell  v.  Boehm,  2  Str.  1127. 

i€  proof  of  an  insurable  interest  (</)  See  Da  vies  v.  Reynolds,  1  Stark. 

t.  €.  that  they  had  been  ship-  115. 

beard.  («)  Johnson  v.  Ward,  6  Esp.  47. 

V.  Watling,  7  Ad.  &  EII. 


l>in  of  lading  of  the  outward  cargo  was  considered  by  Mr.  Justice  Washing- 
be  evidence  of  the  interest  in  tbe  homeward  cargo.  Tbe  proceeds  should 
10  have  been  shipped  for  the  homeward  voyage.    Beale  v.  Pettit,  1  Wash. 


Bemodtnti* 
bood  no  proof 
of  iotacM  in 
■ood^ezcepl 
bjrnngc. 


EVTDBNCE. 

tonns,  evidence  of  the  execution  of  the  bond,  i 
of  the  borrower  in  the  ship  or  goods,  is  suffi 
interest  of  the  assured,  and  the  borrower  h 
before  Lord  Denman's  act,  and  a  fortiori  w 
a  competent  witness  to  prove  his  own  intere 
goods,  by  hypothecating  which  he  raised  th< 
But  in  n  policy  on  goods  a  respondentia  I: 
of  interest  in  the  goods  on  which  the  money  w 
thongh,  by  the  usnge  of  the  East  India  trade 
laid  out  by  the  captoiu  in  the  course  of  the 
which  hecharged  respondentia  interest,  was  h 
insurable  interest  in  a  policy"  on  ^twdd,  specie, 
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*AiiT.  2.  AmtnaU  of  Interest. 


^  470.  Under  a  general  averment  of  intei 

thing  insured,  the  plaintiff  may  prove  an  inte 

recover  pro  ianto : '  thus,  where  one  of  four  ] 

•Minpan.        g|,jp  having  insured  her  freight  generally  in 

and  averred  his  interest  generally,  without  sp 

in  only  an  aliquot  part  of  the  freight,   it  wi 

might  recover  in  proportion  to  the  amouni 

Aflrtieriprool  proved,  (i)     So,  a  fortiori,  if  the  plaintilT  ] 

iniaraM  will       interest  than  he  has  alleged  in  his  declaratic 

^^^■'^^     preclude  him  from  recovering  to  the  extent  o 

""^-  has  alleged,  (j) 

Where  a  plaintiff,  only  interested  in  one  t 
declared  for  a  total  loss  of  the  entire  ship,  ani 
partial  loss,  he  was  held  entitled  to  recover  i 
the  partial  loss  on  his  fourth.  (A:) 

(/)  Glovers.  Blick,  1  W.  Bl.  396.  (j)  Page   s.  Ibl| 

(g)  Oloret  V.  Block,  3  Burr.  1394.    I  T3S. 

W.  BL  4rJ5,  422.  (i)  Goidiaerv.C 

(k)  Orvgoty  v.  Chnslie,  3  Dou^.  419.  1  W.  Bl.  ISS. 

(i)  RtaiDg  T,  Burncil,  Marah.  on  Ina. 
738. 


1  (Tnder  a  general  averment  of  iiilqi««t,  tbe  amired  EMf  F 
intereM,  eilher  in  Ibe  vhole  or  in  any  pulicutar  put,  wi 
3  Oreenl.  £v.  t  379.  Il  i«  not  mitcriil  whether  the  inteRtt  oftl 
equilabje.     lb. ;  and  Iha  Amencu  eaaei  cited  in  note. 

•  See3  0re«n1.  Ev.  f  378. 
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policies  the  plaintiff  must  prove  the  actual  value  Proof  of  in- 


terest. 


g  insured  at  the  commencement  of  the  risk :  in 
shipi  this  roust  be  done  generally  by  the  evidence  plaintiff  must 
's  who  can  speak  to  the  ship^s  condition  at  or  about,  aWe  vaJae^'^ 
icement  of  the  risk ;  in  policies  on  goods,  generally  {jj^^^^^Jl^* 
►y  the  production  of  the  invoice,  bill  of  lading,  &c.  mentofihcrisk. 
d  poUcieSy  supposing  the  whole  of  the  subject  to  in  valued  poii- 
valuation  was  intended  to  apply,  to  have  been  value  ^istaSm 
(k  under  the  policy,  the  value  in  the  policy,  as  we  Jli?e  ^STil^ 
acre  seen,  is  conclusive  as  between  the  assured  and  ae'tSi  vaJoe^ 
Titers,  whether  in  cases  of  total  or  of  average  loss :  n«^  never  be 

1         •  •  1  t  .  ,     proved. 

average  loss  it  constitutes  the  amount  upon  which 
tage  of  damage  or  depreciation  b  calculated,  in 
scertain  the  indemnity  to  which  the  assured  is 
1  cases  of  total  loss  it  is  itself  the  exact  measure 
demnity  ;  and  however  much  it  may  exceed  the      *1332 
e  of  the  subject  insured,  can  never,  unless  grossly 
>e  set  aside,  on  that  ground  alone.^    On  this  point 
B  has  been  well  stated  by  Mr.  J.  Story.     "  The  ^^*^^  ^ 
valuation,  in  point  of  law,  is,  that  in  all  cases  of  Uoa  in  tbe  poU- 
where  there  is  a  substantial  interest,  and  bona  '^LJtonoftbe 
I  be  conclusive  in  regard  to  the  value.     It  is  true  I^SImtof  Uie 
il  interest  will  not  save  the  policy  ;  neither  will  a  Jntere«L 
interest,  if  there  is  an  intent  to  deceive  or  mislead 
nriter ;  and  a  gross  over  valuation  affords  a  pre- 
f  fraud.^    But  if  the  policy  is  procured  in  entire 
if  there  is  no  intent  to  deceive,  and  if  there  is  a 
interest,  then  the  over  valuation,  whatever  it  may 
portant."  (/) « 
cases,  therefore,  the  plaintiff  need  never  give  any  Natureof  proof 

/•  1  .     .  1  1       I      r         I        where,  m  vil- 

le  amount  of  his  interest ;  but  merely  the  fact  that  ued  poUcie^ 
e  interest  of  a  substantial  nature,  in  a  subject  cor-  uiattoVhLh 

the  valuatioD 
waa  intended  to 
p.  Comm.  Ins.   Comp.  1    Irving  r.  Manning  before  tlie  Houae  of  apply  haa  been 

3ited  2  Phillips  Ins.  743.    Lords,  cited  ante,  pp.  1110, 1111.  ^^^  andlait. 

law  the  conclusive  case  of 


o  309,  and  in  notes,  where  the  American  cases  to  this  point  wfll  be 

Ins.  Co.  V.  Fields,  2  Story,  C.  C.  .lO,  77. 
laid  in  a  case  of  insurance  on  proiits. 


responding  to  and  satiafying  t 
-  Wherejn  valued  policies  on 
the  goods  to  which  the  valua 
never  been  at  risk  under  th 
proof  must  be  given  of  lh« 
actually  on  board  at  the  tii 
quantity  of  the  intended  carg 
applied  to  the  agreed  value 
uin  the  amount  of  indemnitj 

Art.  3.  Parties  in  wkom  Int 
Ua 


§  471.  With  regard  to  the 

in  whom  it  is  averred  in  the  d 

1333*      *been  so  fully  consfdered,  th 

this  place. 

Wtera  iuiaivM       Where  the  alternative  mod 

a  tba  diBiM-    Rulcs  is  adopted,  proof  of  inti 

Jlj'J^Jjy^''  in   the  declaration  will  be  ( 

**^  proof  must  still  correspond  et 

principle  aa  slated  by  Lord  E 

the  real  interest  intended  to 

to  be  made,  not  only  in  ord 

whose  case  he  is  to  meet,  bi 

and  convenience,  (o) 

emtcl'iaui-        In  addition  to  the  oases  be 

■  flnn.  proving  interest  as  laid,  the 

WdSLicuu.  showing  the  nature  of  the  pro< 

^-  his  interest  lo  be  in  A.  and  B., 

under  ihe  firm  of  W.  and  J. 

a  rule  to  show  cause  why  juc 

because  it  was  not  proved  w 

,  firm,  the  rule  was  refused  ;  l 

(m)  Lcwii  r.  Burber,  3  BiUT.  1171. 
Onni  r.  Pukiiuon,  3  Dougl.  IS. 

(>i)  Forbcf  V.  AFpiaall,  13  Eul,  3S9. 
Riclunaa  v.  Canlaira,  S  B.  &  Aid.  631. 

(e)  BeU  B.  Aailny,  16  East,  141;  and 
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It  there  was  such  a  firm,  and  that  they  were  in-  Proof ofin- 


terest. 


a  the  goods,  without  proving  the  names  of  all  the 

With  regard  to  the  time  at  which  the  interest  of  Proof  that  in- 

,  ,  «  ,  ...     lerest  baa  acy 

it  be  shown  to  have  accrued,  we  have  seen  that  it  is  craed  during 
to  prove  that  he  was  interested  at  any  time  during  ofio«aufr™* 
and  at  the  time  of  loss  (^)  ;  ^  and  even,  in  cases  of  ^^ 
jsSf  under  a  policy  containing  the  clause  '^  lost  or  "lotSornoT' 
it  will  be  sufficient  to  aver  and  prove  that  he  was  ISeaurSir 
at  any  time  in  the  course  of  the  voyage  (r) :  the  ^«  voyage. 
B8  not  pass  by  an  assignment  of  the  ship  or  goods,  im^Tinthing 
ich  assignment  take  place  before  the  loss^  an  action  {22^^^*^^ 
)  brought  on  the  policy  on  behalf  of  the  assignor,  8u»twn  aiicga- 
nterest  in  him,  unless  there  have  been  an  agreement  bie  intere^  dur- 
the  parties,  that  he  shall  keep  the  policy  alive  for  uiloss. 
it  of  the  assignee  (s) :  assignment,  however,  of  his  aftSfSTimi 
fier  the  loss^  will  not  prevent  him  from  suing  on  the  ^*"*^- 
his  own  name,  or  by  an  agent,  averring  the  interest         iw* 

r.  (0 » 

t  V.  Welbie,  1  Chit.  Rep.  49.  («)  Powles  v.  lones,  11  Mees.  &  Web. 

V.  WilldnaoD,  2  Taunt.  237.  10. 

Del,  11  Meet,  dc  Wels.  10.  (0  Sparkes  9.  Marshall,  2  Bingh.  N- 

land  V.  Pratt,  11  Mees.  &  C.  761. 


fimmn. 


1, 232,  in  note. 

,  232,  and  in  note.  Policies  of  insurance  in  England  and  in  the  United 
ir  ordinary  form,  are  strictly  personal  contracts,  and  not  incidents  to  the 
Bd.  They  create  an  obligation  on  the  part  of  the  insurers  to  indemnify 
ally  insured,  against  every  loss  such  assured  parties  may  sustain  from 
Hired  against,  according  to  the  terms  of  the  insurance.  In  Carroll  v. 
le  Ins.  Co.  8  Mass.  517,  Mr.  Justice  Parker,  delivering  the  opinion  of  tho 
-**  It.haa  been  repeatedly  decided  here,  that,  under  the  forms  of  oor  poli- 
t  the  parties  to  tlie  contract,  or  their  legal  representatives,  in  case  of  their 
rail  themselves  of  the  contract ;  although  others  may,  in  fact,  have  an 
BV6Q  legal  interest  in  the  property  insured.  The  only  exception  to  this 
as  been  admitted,  exists  where  a  policy  has  been  honA  fdt^  and  for  a 
■deration,  assigned,  with  notice  to  the  underwriter,  and  an  assent  on  his 
qMCM  or  implied."  And,  in  Gordon  r.  Mass.  F.  &  M.  Ins.  Co.  2  Pick. 
» learned  judge,  then  being  chief  justice,  said ; — "A  man  who  has  sold 
ired,  and  received  its  equivalent  in  the  price,  cannot  be  said  to  sufler 
>perty  is  destroyed,  nor  can  the  purchaser  avail  himself  of  the  insurance, 
ontract  was  made  with  him,  unless  the  insurer  assents  to  the  transfer, 
>  oontinoe  his  liability."  See  also  Lazarus  v.  Commonwealth  Ins.  Co. 
1 ;  Locke  v.  North  Amer.  Ins.  Co.  13  Mass.  61 ;  .£tna  Ins.  Co.  v.  Tyler, 
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•Silil^UMltlMt 

riikbMooiii- 
menoed  before 

j3I 

AUegetioa  as  to 
comnencement 
of  mk  must  be 
substantially 
proved  as  laid. 

■V 


Sect.  IX.  Proof  of  Ship^s  sailings  and  thai  1 

commenced  before  Loss. 

§  473.  As  we  have  elsewhere  seen,  before  a 
recovered  from  the  underwriter,  it  must  be  shoi 
taken  place  within  the  period,  or  local  limits  of 
voyage  insured  :  hence  the  averments  that  the  ship 
port,  had  sailed  on  the  voyage,  or  that  the  goods  ¥ 
on  board,  before  the  loss,  must  be  substantially  proi 
this  may  be  done  by  the  testimony  of  the  masti 
officer  acquainted  with  the  circumstances,  or  bj 
written  directions  transmitted  to  the  master,  or  t 
charter-parties,  entrances,  clearances,  convoy  b 
preparatory  to  the  departure  of  the  ship,  and  ind 
destination,  (u) 
AUegatioo  that  With  regard  to  the  ship^  the  following  points  I 
decided :  under  a  policy  "  at  and  from^^  the  i 
averred  that  the  loss  happened  afkr  the  goods  wen 


after  mods 
were  loaded 
aadship  bad 
sailed,  not 
proved  by 
showing  that  it 
had  takwi 
place  while  ship 
was  a<  the  port, 
aad  ooly  part  of 
cam  was  put 
CO  board.  • 
Abitbolv. 
BriMow, 
6  T^ont  4S4. 


(m)  Stark,  on  Evidence,  w>l.  iii.  p.  873,  3d  ed. 


16  Wendell,  385.  A  sale  of  the  property  insured,  does  not,  howerer,  op 
the  policy,  unless  it  is  absolute  in  its  nature.  See  Gordon  v.  BfsM.  F.I 
2  Pick.  249 ;  Locke  v.  N.  A.  Ins.  Co.  13  Mass.  61 ;  Laaarus  v.  CooBfl 
Co.  5  Pick.  76,  81 ;  Higginsoo  r.  Dall,  13  Mass.  96.  Where  the  jxfi 
pledged  or  transferred  as  collateral  security  for  a  debt,  the 
liability  of  the  assured  is  alone  sufficient  to  preserve  his  insnrsble 
sequeutly  to  sustain  the  validity  of  the  contract  lb.  Policies  of  is 
ever,  assignable  in  equity,  so  that,  although  the  assignee  of  such  s  ootf 
be  ubie  to  sue  thereon  in  his  own  name,  he  stiU  derives  therrfrom  sa  sni 
cial  interest,  unless  there  is  soou)  restriction  or  limitation  imposed  opoi  tf 
by  the  policy.  If  there  be  no  such  restrictioa  or  limitation,  the  sfltrt< 
writer  to  the  assignment  is  not  essential  Wakefield  r.  Martin,  3  llss>< 
Shaw,  1  John.  Cases,  3l3 ;  Wells  r.  Archer,  10  Serg.  ^K4SU\9gm 
Ins.  Co.  8  Wheaton,  268;  Ooordon  v.  Ins.  Co.  of  N.  Amer.3  feiMI 
equitable  interest  of  the  sssignee  is  not  one  which  he  can  enfooe  ia  s  M 
merely  because  of  the  assignment.  1  Daniell's  Ch.  Pr.  (Peridu^t^) 
notes  ;  Carter  e.  (Joited  Ins.  Co.  1  John.  Ch.  463.  Courts  of  hw  i* 
entirely  protect  the  interest  and  rights  of  the  assignee.  He  had  n  i>1 
right  to  commence  and  prosecute  a  suit  on  the  policy  in  thenanieofaiim 
due  notice  of  the  assignment  has  been  given  to  the  underwriter,  tbt  i^ 
defeat  or  prejudice  the  rights  of  the  assignee.  Hackett  r.  Msitin,  8 1 
Hatch  V.  Dennis,  1  Fairf  244,  247;  Matthews  «.  Hoogbtoo,  IK  4S9i 
Evertson,  20  John  142;  Welch  r.  Msndeville,  1  Wbeston,  233;  &^ 
Jones  e.  Witter,  13  Mass.  304 ;  L}^^  v.  Suomien,  7  Conn.  399. 


fi 
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and  the  ship  had  sailed  on  her  intended  voyage :  the  proof  Proof  of  the 
liat  it  had  taken  place  while  the  ship  was  '^  at "  the  port  aodUmtloM 
fit,  and  when  only  half  the  cargo  was  loaded  on  board:  ^^'»^*'>« 
as  held  a  fatal  variance,  on  the  ground  that  the  case 
ited  a  very  different  aspect  to  the  underwriters,  sup- 
;  the  ship  to  have  been  lost  in  the  course  of  the  voyage, 
that  which  it  would  have  assumed,  had  it  been  stated      *  1335 
e  taken  place  in  port,  {y) 

nust  be  proved  that  the  ship  had  sailed  on  the  very  it  most  be 
^tnswred:  or  if  the  loss  should  take  place  ''o^"  the  ship  had  suied 
'here  the  risk  is  made  to  commence,  then  it  must  be  ?SyiJ^^2uiecL 
that  the  ship  was  at  such  port  on  the  voyage  insured  {w) :  How  this  is 
the  ship  has  foundered  at  sea,  this  proof  of  her  having  ship  has  foun- 
on  the  voyage  insured  frequently  presents  some  diffi-  cohen^r*^ 

The  following  points  have  been  decided  as  to  the  ?S*^^u 
3ncy  of  the  evidence :  to  prove  that  a  ship  insured  at 
'om  Portsmouth  to  Quebec,  had  sailed  for  the  latter 
a  witness  was  called  who  stated  that  he  had  seen  the 
I  Stokes  Bay,  going  out  with  the  other  ships  from  Spit- 
and  that  she  had  never  since  been  heard  of:  Lord 
)orough  held  this  insufficient :  the  convoy  bond,  from 
stom-house,  was  then  produced,  with  these  words  at 
Htom  of  it  —  "convoy  bond  for  Quebec;"  and  an  ^*^"^^/^ 

from  the  customs  said,  that  it  was  in  the  course  of 
\o  write  these  words  on  the  bond,  and  that,  though  he 
>t  know  of  any  act  of  office  being  done  on  it,  yet  he 
>  doubt  that  the  papers,  for  a  voyage  to  Quebec,  were 
"ed  to  the  captain  before  sailing :  Lord  Ellenborough 
118  good  prima  facie  evidence  that  the  ship  had  sailed 
voyage  insured.  Ix)    In  the  same  case.  Lord  Ellen-  Of  charter. 

"^   ®  ^  '  P*rty>  or  cleai^ 

^  said,  that  if  it  could  be  shown  that  the  ship  had  a  ancea. 

liar  destination  by  charter-party ,  he  should  presume 

le  sailed  on  the  chartered  voyage ;  so,  on  proof  that 

d  cleared  out  for  a  particular  port,  the  presumption 

be,  that  she  had  sailed  for  it  when  she  dropped  from 

Doriogs.  (y)     A  license  to  carry  a  cargo  to  a  place  Of  Ucenae. 

in  the  policy  as  to  the  port  of  destination,  is  prima 

iridence  that  the  ship,  when  she  left  her  port  of  outfit, 

ttbol  V,  Briatow,  6  Taunt  464.        («r)  Cohen  v.  Hinckley,  2  Camp.  90. 
Bep.  157.  {x)  Ibid.  51. 

\y)  2  Camp.  52. 
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Of  letter  fiom 

corretpoodenti 

abroad. 

WlMl  it  inMif- 


Koaterv. 
Ry.illooa. 


% 


sailed  on  the  voyage  inaored  (z)  :  so  is  a  leiier  re 

the  owners,  in  this  country,  from  their  ^correspond 

foreign  port  of  destinaUon^  stating  that  the  ship  had 

arrived  there,  hut  was  expected  in  a  few  days,  (a) 

to  prove,  under  a  policy  on  goods,  that  the  ship  had 

a  voyage  from  Leghorn  to  Lisbon,  the  plaintiff  called 

resident  in  Leghorn,  who  stated  that  he  had  packed  1 

at  the  warehouse  of  the  shipper,  and,  by  his  orders,  < 

them  to  a  boatman,  to  go  by  the  ship ;  the  boatman 

called,  who  stated  that  he,  by  the  shippers  orders, 

Uvered  them  on  board  the  ship,  and  taken  a  receipt 

from  the  captain,  whom  he  knew  ;  and  that  he  ha 

both  from  the  shipper  and  the  captain,  that  the  ve 

bound  for  Lisbon.     Chief  J.  Abbot  held  that  this 

even  prinm  facie  evidence  that    the   ship  evar  sa 

Lisbon,  [b) 

TiflMoraaiUiig       Where  the  averment  was  that  the  ship  sailed  ai 

piofl^iiu^.   making  of  the  policy,  and  the  proof  was  that  abc 

lyored  by  ship-  before,  the  variance  was  held  to  be  immaterial  (c) :  ad 

ping  entry  at  ^  '        . 

cuaioai-hoiiae.    entry  at  the  custom-house  has  been  admitted  to  d 

time  of  the  ship^s  sailing',  (d) 

In  case  of  goods^  the  inception  of  the  risk  is  the  \ 
of  ilvem  on  board ;  and  this  must  be  proved  either  bj 
testimony  of  the  fact,  or  by  the  bill  of  lading,  duly  ao 
cated,  and  connected  with  the  particular  subject  of  ioi 
in  the  way  already  specified,  (e)  In  case  of  goods,  ab(^ 
must  be  given  that  the  loss  took  place  within  the  pen 
the  risk,  or  the  limits  of  the  voyage,  insured :  thus,  wb 
an  action  on  a  policy  on  goods,  it  appeared  that  the 

riZk,  or^Toyase,  after  being  turned  away  from  her  port  of  destinatioii,! 

*°""^  on  another  voyage    not   protected  by  the  policy,  u 

proof  was  given  whether  the  damage  sustained  by  the  | 
had  accrued  on  the  first  or  the  second  of  these  two  to} 
Lord  Ellenborough  directed  a  nonsuit,  on  the  grooiu 
*there  was  no  distinct  evidence  that  the  goods  weie  ^ 
while  protected  by  the  poUcy.  (/) 
With  regard  to  freight^  the  inception  of  the  risk  iB< 

{z)  Marshall  v.  Parker,  2  Camp.  69.  (<0  Hughes  t,  Wiboo,  1  Su* 

(a)  Twojhlow  r.  Oswin,  2  Camp.  84.  180. 

{b)  Koster  r.  Innes,  Ry.  &  Mood.  333,  («)  See  last  section. 

(c)  Peppin  V,  Solomon,  5  T.  Rep.  496.  (/)  Parker  v.  Tunno^  2  CtfF  * 
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it  is  secured  by  charter-party,  is  proved  by  evidence  Proof  of  the 
sailing  of  the  ship,  and  the  production  of  the  charter-  an^thation' 
ff) :   in  other  cases  it  is  proved  either  by  showing  that  J^<'"™«^ 
goods  were  actually  loaded  on  board,  or  that  part  of  proofofmccp- 
vexe  so,  and  the  rest  contracted  for  and  ready  to  be  tionofriakon 

'  •'  freight 

1  (A) ;  and  that  the  ship,  at  the  time  of  loss,  was  ready 
ive  them,  (t)  ^  If  the  plaintiff  relies  on  a  contract  to 
e  goods  on  freight,  he  must  be  prepared  to  show  that 
3ntract  is  legally  binding  (y),  though  it  need  not  be 
I  or  under  seal.  (A;) 


Sect.  X.   Proof  of  Loss. 

« 

Art.  1.  Fact  of  Loss.  —  Means  of  Proof. 

I.  Direct  proof  of  the  fact  of  loss  may  be,  and  in  most  Proof  of  lotB. 
$j  given  by  the  parol  testimony  of  the  master,  officers.  Fact  of  !< 


e  of  the  crew  of  the  ship  ;  it  may  also  be  proved  by  ^^  **'^ 
legal  evidence.  Thus,  in  one  case,  Mr.  Justice  Le 
ruled  that  the  fact  of  capture  might  be  proved  by  the 
lion  of  Lloyd's  book,  wherein  it  was  mentioned  (/) : 
idemnation,  however,  of  a  foreign  court  of  prize  is  not 
ce  to  prove  a  capture  in  fact,  though,  after  such  proof 
en  given,  it  is  evidence  of  the  grounds  of  condemna- 

protest  of  the  captain,  so  long  as  he  is  living,  is  in  no  Protest  of  cap- 
'idence  on  the  one  side  or  the  other :  ^  the  only  use  that  evidence  in 

chief. 

e  Tbompson  v.  Taylor,  6  T.  Rep.       (t)  Williamson  v,  lones,  1  Mood,  dc 
rncastJe  v,  Soart,  7  East,  400.        Rob.  88.    8  Bingh.  81,  note, 
rbes  V.  Aspinall,  13  East,  323.        {/)  Flint  v.  Flemyng,  1  B.  &  Ad.  4a 
L  V.  J'Ansen,  5  Bingh.  N.  C.        (l)  Patrick  v.  Eames,  3  Camp.  441. 

(0  Abel  V.  Potts,  3  Esp.  242. 

(m)  Marshall  v.  Parker,  2  Camp.  69. 


,  901,202,  468, 478,  479,  in  notes. 
1 640,  et  seq.  and  in  notes. 

Smith  V.  Logan,  1  Speers,  274  ;  Miller  v.  S.  Car.  Ins.  Co.  2  M*Cord,  336 ; 
.  Oifird,  4  Yeates,  115 ;  Ruan  v.  Gardner,  1  Wash.  C.  C.  145.  The  survey 
deooe  of  itself  to  be  given  by  the  plaintifis  claiming  for  a  loss  unless  the 
Its  should  caU  for  it.  HaU  v.  Franklin  Ins.  Co.  9  Pick.  477  ;  Mitchell  v.  N. 
tr.  Ins.  Co.  6  Pick.  117 ;  Rankin  v.  Amer.  Ins.  Co.  of  N.  Y.  1  Hall,  619,  633. 
OS  V.  Commercial  Ins.  Co.  10  John  487 ;  Abbott  v.  Sebor,  3  John.  Cas.  46 ; 


noof  ofcmfit- 


7Sw 


can  be  made  of  it  ia  to  oootra 

'from  il  (n) :  it  cannot  be  addu 
the  condemnation  of  a  foreigi 
broker'9  having  shown  it  to  the 
relating  to  the  loss,  on  demand 
as  against  the  assured,  (p) 

In  one  case  Lord  EUenboroU; 
a  confiscation,  it  was  not  neoesf 
of  the  goods  seized,  actually  c 
stale,  but  that  it  was  enough  to 
taken  possemoii  of  by  the  officer 
We  have  already  sufficiently 
to  presumptive  proof  of  Iobb 
here  repeat  the  points  decided 
added,  that  in  such  cases,  it  is 
evidence  of  any  collateral  cin 
support  the  presumption,  as,  t! 
at  the  same  time  did  actually 
the  voyage,  the  difficulty  of  : 
tempestuous  weather,  Scc,^ 


Art.  2.  Amo 

Amonnt  of  loi         k  475.   Jq  caseS  of  lotol  loSS  1 

BMd  a«verba  ' 

prored  where       OF  rather    of  the  amoUBt  Of  lUl 

tba  loa  it  loul 

•nd  tbe  policr 

™'°^  (a)  Chriotiaa  ».  Coombe,  S  E«>.  4S9. 

^  Marine    Iiu.  Co.  e.  Stru,  1  Humf. 

40S.> 

(0)  Ibid. 

Ip)  SeoM  o.  Forler,  7  T.  Rep.  136. 


Robinson  t>.  CommoDweallh  Ins.  Co.  3  Sur 
C.  C.  I.  I(  ia,  however,  uniuusl  for  tbe  a 
Ikn  oTlbe  aurvey,  and  (be  teallnHinr  of  lb 
Ins.  Co.  3  Sumner,  336.  As  to  the  effect  a 
Han.  F.  &  Mar.  loi.  Co.  3  Pick.  249  ;  Gr 
'  Il  u  n<4  Buffiuienl  for  tbe  aaaured  lo  f 
peril  cncounlered  by  tbe  ehip  during  tlie  m; 
wma  caused  therebjr.  CoJes  d.  Mar,  Int.  C 
PbiEnix  las.  Co.  15  Pick.  291.  Neither  is 
have  been  neveanrily  made  during  the  voyi 
tbe  conuaeacentenlof  it.  The  usuied  mui 
neceiaaty  by  the  extraanliaaiy  (^ralioa  of 
Lis.  Ca  S  Sumner,  366. 
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policies ;  the  value  in  the  policy  being,  in  such  cases,  Proof  onow- 
as  the  agreed  measure  of  indemnity :  in  cases  of 
e  loss,  where  the  whole  subject  to  which  the  valuation 
tended  to  apply  has  been  at  risk,  the  value  in  the  policy 
Jly  the  standard  of  indemnity :  but  in  such  cases  the 
t  of  damage  or  depreciation  sustained  by  the  subject  of 
ice  roust  be  proved  aliunde,  in  the  manner  already 
d  out.  (t)  #1339 

open  policies,  in  cases  whether  of  total  or  partial  loss,  Pmofofamount 
ne  of  the  property  insured  will  have  to  be  proved  in  poiSei!'  ^"^^ 
to  ascertain  the  amount  of  loss,  or,  rather,  the  sum 
the  assured  is  entitled  to  claim  from  the  underwriters 
lect  thereof :  and  this  amount  must  be  proved  in  the 
ready  indicated,  (u) 

Bse  of  total  loss  on  ships  in  open  policies,  (which,  how-  iq  oaM  of  total 
ire  not  frequent  on  this  interest,)  the  mode  of  proving  *°"^«**'« 
arable  value,  and  therefore  the  amount  of  indemnity 
ble  by  the  assured,  would  be  by  the  testimony  of  sur- 
^  who  were  acquainted  with  the  condition,  and  can  give 
mate  of  the  worth,  of  the  ship  before  she  sailed  on  her 
yage  :  in  cases  of  average  loss  the  expense  of  repairs,  in  case  of  aver- 
ting one  third  new  for  old,  would  be  the  measure  of  ^^J^^^ 
fes  and  must  be  proved  by  the  production  of  the  ship- 
r's  accounts,  accompanied  with  vouchers  and  other 
of  payment. 

I  clearly  settled  that  the  assured  may  recover  for  a  Aaturedmay 
,  although  he  has  declared  for  a  total,  loss,  (v)     He  partial,  though 
18  we  have  already  seen,  recover  for  loss  by  salvage,  f<^  a*totai  low. 
gh  it  be  not  specifically  alleged  as  a  loss  in  the  declara- 
17) :  but  if  it  be  salvage  which  h^  has  been  oblic^ed  to  i^MBbjtalrnge 

,  .  ,  ™ay  be  reoor- 

>  recaptorSj  he  cannot  recover  the  amount,  unless  he  ered  without 
ces  and  proves  the  proceedings  in  the  Admiralty  court  ded^«Sifor.-- 
seal ;  for  the  extent  of  his  claim  depends  on  the  judg-  how  pfo^. 
of  that  court,  (z)     Where  the  assured  on  ship,  who  had  Nominal  dMm- 
)d  a  total,  but  was  only  entitled  to  an  average,  loss,  ^re  no  proof 

oftheaxl«frtof 

loas. 
se  Mie,  Part  III.  Chap.  V.  vol.        (w)  Gary  v.  King,   Rep.  t.  Hardw. 

63-077.    Adjuatment  of  Partic-  304. 

oage.  (x)  ThellosBon  v.  Sbedden,  2  Boa.  6d 

ee  amis,  pp.  1331, 1332,  &c.  PuU.  N.  R.  129,  and  43  O.  3.  c.  160.  a. 

bidiner  v.  Croaadale,  2  Burr.  904.  40. 

oa  V.  Int.  Co.  of  N.  A.  1  Binney, 


13S6  EYIDSirOB. 

Proof  of  kw.     merely  proved  that  his  ship  had  sustained  same  dam 

gave  no  evidence  as  to  its  extenti  Lord  Tenterden 
the  jury  to  find  a  verdict  for  the  plaintiff  with 
1340  •      damages  only .  (y) 
AmooBtof  kw       ^In  cases  of  double  insurance,  as  we  have  elsewhe 
5l,2leiMiar-      ^^^  assured  may  recover  against  either  set  of  underwi 

to  the  whole  amount  insured  by  them  (z)  :  if,  howevi 
having  recovered  against  one,  he  afterwards  goes  oo 
another  set,  he  can  only  recover  for  the  excess,  (a) 
ifed  He  can,  however,  recover  for  more  than  the  extent 
policy  to  pctMoct  own  individual  interest  if,  in  the  opinion  of  the  jc 
iBiMiM«wdi  intended  to  insure  not  only  on  his  own  behalf,  but  i 
Mbit  own.        ^jjg^^  qC  some  other  party  who  was  also  interested  in  tl 

ject  insured  at  the  time  of  effecting  the  policy,  (b) 
iBtweii  on  the       By  ^hg  conunon  law,  no  interest  was  recoverable 

UBOmt  01  lOM  '' 

iinoe  8  It  4  w.  amount  of  loss,  except  in  cases  where  the  assured  had, 

the  trial,  made  application  to  the  underwriter  for  the  u 
and  notified  to  him  the  ground  of  his  application,  (c) 
however,  by  the  3  &  4  Will.  4.  c.  42.  s.  29.,  juries  i 
they  think  fit,  give  damages^  in  the  nature  of  vnknA 
and  above  the  money  recoverable  in  all  actions  on  p 
of  insurance  made  after  the  passing  of  the  act^ 
iBteratt  on  boi-  In  regard  to  interest  on  boUomry  loans,  it  has  bee 
^"""^  ***°^  down  by  Mr.  J.  Story,  that  the  sum  lent  and  the  boi 
interest  are  to  be  considered  as  an  aggregate  debt  fro 
time  the  bond  becomes  due  by  the  successful  terminal 
the  voyage,  and  that,  consequently,  from  such  time  co 
interest  is  to  be  allowed  on  the  aggregate  amount  (d) 
such,  it  should  seem,  would  now  be  the  law  in  this  oo 

(y)  Tanner  v.  Bennett,  Ry.  &  Mood.  (a)  Bousfield  v.  BaniM,4  Ci 

182.    But,  as  Mr.  Phillips  remarks,  the  (6)  Irving  v.  Richaidno,  S  B 

damage  should  not  be  less  than  the  usual  ld3w 

exception  of  losses  under  3  per  cent,  in  (c)  Bain  v.  Case,  3  C.  &  P«4 

the  policy.  Kingston  v.  M'iBtosh,  1  Csinp.  Si 

(m)  Newby  v.  Betd,  1  W.  Bl.  416.  gins  v.  Seigent,  2  B.  &  Gr.  31 

Rogers  v.  Davis,  Park  on  Ins.  601.  8th  ed.  seems  still  the  rale  in  the  Uiito 

^  Lucas  r.  Jefferson  Ins.  Co.  6  Cowen,  2  Phillips  on  Ins.  750,  751. 

635.  >>  (<0   In  t  Ship  Packet.  3  Jfa 

cited  2  Phillips  co  Ins.  751. 


>  See  Neilson  v.  Col.  Ins.  Co.  1  John.  312 ;  Jnmd  v.  Marine  Ins.  Ca  ' 
424;  Hallett  v.  Phoenix  Ins.  Co.  2  Wash.  C.  C.  279;  O^car  v.  Look.  I» 
Martin,  371 ;  Sims  r.  Willing,  8  Seig.  dc  R.  103. 
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to  be  supposed  that  the  old  raaxim  accessio  accet'  Trooiciicm. 
est  (e)  would  in  the  present  day  have  any  weight 
ourts. 

\  3.  Proof  of  Loss  as  alleged.  —  Variance.  ♦  1341 

t  will  not  be  necessary,  after  the  full  consideration  proof  of  Uwm 
been  already  given  to  the  mode  of  stating  and  ^n^^  gjnoe 
osses  by  the  Perils  insured  against  (/),  to  do  more  ^  NewRuic«. 
ce  than  notice  a  few  of  the  more  important  points 
!e  between  the  proof  of  loss  at  the  triftl,  and  its 
in  the  declaration  :   it  may  be  observed  generally, 
the  New  Rules  prohibiting  more  than  one  special 
ictions  on  policies,  the  courts  would,  no  doubt,  be 
D  extend  the  latitude  of  construction,  by  which, 
e  those  rules,  an  allegation  of  loss  by  perils  of  the 
Id  to  be  supported  by  proof  of  any  loss  proximately 
such  perils,  although  remotely  occasioned  by  the 
{ligence  of  the  master  and  crew ;   by  barratry  or 
ucing  cause  (g)  :  on  the  other  hand,  care  should  be 
he  pleader  to  adapt  the  allegation  to  the  true  state 
nd  if  there  be  any  doubt  whether  the  proof  would 
count  for  loss  by  perils  of  the  seas,  it  should  be 
according  to  the  actual  facts  of  the  case. 
Lhe  most  striking  instances  of  the  former  strictness  itutance  offer- 
arts,  in  requiring  an  accurate  correspondence  be-  ^'^^c^rtTMU) 
allegation  and  the  proof,  is  contained  in  the  fol-  J^^^ 

le.  Lushingtoo, 

4  T.  RT  TSi 

ilaration,  on  a  policy  on  corn,  warranted  ^^free  of 
contained  two  counts ;  one  for  a  loss  by  detention 
the  other  for  seizure  by  pirates  ;  the  proof  was,  that 
ad  sustained  an  average  loss,  partly  caused  by  a 
fr,  who  had  boarded  the  ship  and  compelled  the  cap- 
it  at  an  inferior  price  ;  partly  by  damage  arising 
ding :  on  this  proof  the  court  held  that  the  plaintiff 
ver  on  neither  count  —  not  on  the  first,  for  a  mob 
people^  within  the  meaning  of  the  policy  —  nor  on 
I9  for  though  the  loss,  by  taking  the  corn,  fell  within 

I  on  Int.  759.  {g)  See  BIyth  v.  Sbepherd,  9  Meet. 

It  UL  Chap.  II.  pp.  792.    &  WeU.  763.    ParfiU  v,  Thompeoa,  13 

Mees.  &  Wels.  392. 
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•96  of  the  voyage,  has  been  held  a  loss  by  perils  of  Proof  of  low. 
) ;  but  damage  caused  by  the  ships  being  blown 

graving  dock  (5),  or  by  her  bilging  owing  to  the 
Y  of  tackle  on  being  got  out  of  dock  {t)j  or  owing 

washing  away  her  props,  while  hoved  down  on  a 
repairs  (t/),  have  been  held  not  to  be  losses  by  the 
le  sea. 

»f  cattle  by  rolling  of  the  ship  at  sea(t;),  or  partly 
use  and  partly  by  their  own  violent  kicking  and 
w)j  is  a  loss  by  perils  of  the  seas :  if,  however,  their 
B  caused  by  scarcity  of  provisions  owing  to  the 
on  of  the  voyage,  either  by  the  mistake  of  the 
),  or  in  consequence  of  bad  and  stormy  weather, 
lis  would  be  a  loss  by  mortality,  and  not  by  perils 
•  {p)  Damage  caused  to  hull  of  ship  by  worms  (z) 
i)  is  not  a  loss  by  perils  of  the  sea,  but  by  wear  and 

s  caused  by  the  violent  pitching  of  the  ship  in  a 
I  loss  by  perils  of  the  sea,  though  the  stowage  be 
[ed.  (b)  So  is  damage  caused  to  cargo  by  shipping 
being  wrongfully  seized  and  taken  in  tow  by  a 
n-of-war,  though  the  loss  in  this  case  may  also  be 
be  by  seizure  (c) ;  damage  caused  by  one  ship's 
>  another,  under  the  mistaken  notion  that  she  is  an  ''^1344 
;  or  by  throwing  overboard  goods,  to  prevent  them 
»  the  hands  of  the  enemy,  is  not  loss  by  perils  of 

ship,  reduced  to  a  state  of  innavigability  by  sea 
nd  justifiably  sold  by  the  master  abroad,  is  a  loss 
ils  of  the  sea.  (/) 


V.  Inglit,  2  B.  &  Aid.  315.  (z)  Rohl  p.  Parr,  1  Esp.  444. 

p.  Barber,  5  B.  dc  Aid.  161.  (a)  Hunter  r.  Potto,  4  Camp.  203. 

K  V.  J'Anaeii,  5  Bingb.  N.  (b)  CroOs  v.  MarsbaU,  7  C.  ^  P.  507. 

(e)  Hagedom  v.  Whitmore,  1  Stark. 

OQ  V.  Whitmore,  3  Taunt.  157. 

A  V.  Dumore,  ibid.  {d)  Cullen  v.  Butler,  5  Maole  dc  Sel. 

oe  V.  Aberdein,  5  B.  &  Aid.  461. 

(tf)  BuUer  v.  Wildman,  3  B.  dc  AkL 

9.  Lloyd,  3  B.  &  Cr.  793.  3d8. 

V.  Gilbert,  3  Dougl.  232.  (/)  Parfitt  v.  Tbompaon,  13  Meet.  & 

V.  HodgKXi,  6  T.  Rep.  Web.  392. 
edi  and  commented  ou  b/ 
»,5B.«tAld.  111. 


or  tenure. 
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Proof  of  iiw.  An  allegalion  of  loss  by  fire,  is  sustained  by  pro 
LoMbf  file,  ship  was  burnt  by  her  captain,  in  order  to  avoid  1 
tured  (g")  ;  or  that  she  was  accidentally  burnt  by 
gence  of  her  crew  (A)  ;  but  not  where  the  fire  is 
have  originated  in  the  spontaneous  combustion  of 
on  board  in  an  improper  condition,  (t) 
^n^piura  Proof  of  capture  by  collusion  will  sustain  the  all 
a  loss  by  capture,  though  it  would  also  support  a 
loss  by  barratry  (y)  ;  proof  of  wrongful  detention  b; 
man-of-war  would  be  evidence  of  a  loss  by  seizw 
the  sea-damage  sustained  during  the  detention  is  re 
as  loss  by  perils  of  the  seas  (k) ;  proof  that  ship's  c 
taken  >  out  by  enemies,  and  ship  then  suffered  to 
another,  will  support  an  allegation  of  loss  by  de 
princes  (l) ;  but  an  averment  of  seizure  in  a  hostile  i 
enemies  uriknowny  is  not  sustained  by  evidence  of  m 
order  of  a  foreign  government,  as  of  goods  abo 
illegally  exported,  (m) 
LoMbf  btrm-  Under  an  allegation  of  loss  by  barratry,  it  is  not  i 
for  the  assured,  in  the  first  instance,  to  give  negati 
that  the  person  acting  as  master  was  not.  the  owoe 
on  the  underwriter  to  prove  affirmatively  that  be  i 
but,  in  order  to  support  a  count  for  loss  by  barratry: 
1345  ^  *he  proved  that  the  master  acted  firaudulently,  or  ag 
better  judgment,  (o) 


Sect.  XI.  Evidence  in  Defence. 
Art.  1.  Unseaworthiness. 

4 

Evidence  in  §  477.  Since  the  New  Rules,  as  we  have  seen,  thisi 

— ^°^'      —  must  be  specially  pleaded :  a  question  may  arise  as 
in  the  AnAi^    party  on  whom  the  burden  of  proof  lies,  on  the  issue 

*  atanoei  to  prove 

•eewoithineai,  . 

j  or  the  defendant       (g)  Gtordon  r.  Rimmington,  1  Camp.       (k)  Hagedora  9.  Whina^ 

f  unaeaworthi.       123.  l®. 

I  ***•  ih)  Busk  V,  Royal  Exch.  Aas.  Comp.        (/)  Abel  v.  Potts,  3  Eif  9tt 

2  B.  &  Aid.  72.  (m)  Matthie  a.  Pon%  3  B« 

(t)  Boyd  V.  Dubois,  3  Camp.  133.  23. 

(J)  Arcangelo  v.  Thompeoo,  2  Camp.        (n)  Roes  a.  Honler,  4  T.  Bef 
621.  (o)  Todd  a.  Ritchie,  2  Sn*.  i 

tomley  ».  JBoviD,  5  B.  &  Cr.*l* 


I 


IN  DBFENCE.  1961 

'  a  denial  of  this  plea:  as  the  fact  of  seaworthiness  is  a  Evidence  a 
odition  precedent,  implied  by  law,  to  the  attaching  of  the  ' 


ilicy,  it  should  seem  that  it  lies  on  the  assured  to  give 

me  proof  of  it  in  the  first  instance  (p),  although  there 

B  be  no  doubt  that  very  general  and  slender  evidence  of 

aworthiness  at  the  commencement  of  the  risk  would  be 

flicient  to  make  out  a  prima  fade  case,  and  throw  on  the 

derwriter  the  proof  of  unseaworthiness.^ 

If  the  underwriters  can  show  that  the  ship,  shortly  after  P««ymptive 

r'  ^  proof  ofunseik 

ifaig,  Without  any  visible  or  adequate  cause,  became  leaky,  worthme«  at 
etoerwise  mcapable  of  performing  the  voyage  insured,  mem  of  the 


m  will  be  presumptive  proof  that  she  was  unseawortby  at 
I  commencement  of  the  risk  (q) ;  ^  though  if  two  special 
MS  bave  concurred  in  finding  a  verdict  in  opposition  to 
h  presumption,  the  court  will  not,  on  that  account,  grant 
Alird  trial,  (r) 

Upon  a  question  of  seaworthiness  experienced  shipwrights  Opinion  of  ship- 
ay  be  called  to  give  an  opinion,  whether,  upon  the  facts  ^^!^ort£ie«. 
oiwedf  the  ship  could  have  been  seaworthy  at  the  com- 
eDoement  of  the  risk,  (s)  ^ 

Ip)  Per  Mr.  J.  Story  in  t  Tidmarsh  v.  will  be  found  other  cases  to  this  point, 

Iphiigton  Fire  and  Mar.  Ins.  Comp.  and  the  subject  considered.    See  Brown 

llMon,441.     But  the  Supreme  Court  o.  Girard,  4  Yeates,  115.  } 

MMsachosetts  held  that  the  ship  is  to  (g)   Watson  r.   Clark,  1  Dow.   344. 

pveeomed  seawortiiy  till  the  contrary  Munro  v.  Vandam,  Park,  469,  8th  ed. 

paan,  and  that  the  burden  of  proving  Parker  v.  Potts,  3  Dow,  23. 

ferworthinets  is  on  the   underwriters.  (r)  Foster  v.  Steele,  3  Bingh.  N.  C. 

?*ddock  V.  Franklin   Ins.  Co.up.   11  892.     5  Scott,  25. 

*.   227.     2  Phillips,   Ins.  757,  758.  (*)  Beckwith  ©.  Sydebotham,  1  Camp. 

I>6e  the   remarks  of  Hubbard  J.   in  116.     Thornton   e.  fioyal   Exch.  An. 

V.  Merchants'  Ins.  Co.  11  Metcalf  Comp.  Peake,  25. 
907,  cited  arUCj  686  in  note,  where 


Jf  it  has  been  proved  that  the  vessel  was  seaworthy  at  the  commencement  of  the 
p.  the  presumption  of  law  is  that  she  continues  so  until  proof  is  oflered  to  the  con- 
W»  Martin  v.  F-shing  Ins.  Co.  20  Pick.  389.  See  this  subject  more  fully  dis- 
mdfWmUt  685  to  689,  and  in  notes ;  Popleston  v.  Kitchen,  3  Wash.  C.  C.  138 ;  Tal- 
«.  Com.  Ins.  Co.  2  John.  124 ;  Fontaine  r.  Phcenix  Ins.  Co.  10  John.  58. 

if  it  appears  from  ihe  proof,  that  the  vessel  was  lost  by  springing  a  leak  and 
in  moderate  weather,  the  presumption  is,  that  this  arose  from  weakness 
defect,  and  the  burthen  of  proof  is  upon  the  insured  to  show  that  it  nroee 
^    ttMit  of  weather,  or  from  collision,  or  other  external  injury,  of  an  extraordi- 
coming  under  the  denomination  of  the  perils  of  the  seas.     Paddock  r. 
Ins.  Co.  11  Pick.  227,  237.    See  Copdand  v.  New  Eng.  Marine  Ins.  Co. 
f,237,  236;  Court  v.  Del.  Ins.  Co.  2  Wash.  C.  C.  480 ;  Warren  v.  United 
>.  2  John.  Cas.  231. 
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♦  Art.  2.  Misrepresentation  and  Concealme 


1346  ♦ 

Bindni  of  ^  478.  Proof  of  misrepresentation  will  sreneralli 

Dfooi  under  pi«i  g,  r  ■*     ni  o  . 

ofrnMepraMit-  the  following  facts :  1 .  That  the  representation  m 


2.  That  it  was  material ;  3.  That  it  was  either  fa 

time,  or  falsified  by  subsequent  events.     In  ordei 

the  first  point,  the  broker  should  be  called  by  \ 

representation   was  made :   its  materiality  is  a  qu 

the  jury,  and  will  generally  be  made  out  by  the 

the  statement  itself:  the  proof  of  the  third  point  w 

upon,  and  be  readily  suggested  by,  the  facts  of  the 

Under  dIm  of        Where  the  defence  is  concealment,  and  the  repl 

•Dd  lepiicmtioii   tnjuridj  the  defendant,  besides  proving  that  the  £ 

*  •nr«nd.        existed,  that  it  was  known  to  the  plaintiff  at  the 

effecting  the  policy,  and  that  it  was  material,^  must 

some  evidence  that  it  was  not  communicated  : '  sle] 

dence,  however,  of  this  latter  point  will  suffice ;  a 

may  be  cases  in  which  the  materiality  of  the  fi 

apparent,  that  mere  proof  of  its  existing  and  being  I 

the  plaintiff  at  the  time  of  effecting  the  policy  will 

cient  /?rima/aa6  evidence  that  it  was  not  communics 

Art.  3.  IHegaHUy. 

Proof  of  illegal-       §  479.  Blegality  is  never  presumed,  but  must  be 

■nu  proved  in  the  first  instance  by  the  party  who  relies  oi 

defence :    thus,  whenever  the  defence  turned  on  tl 

compliance  with  the  convoy  acts,  Lord  EUenborouj 

that  the  burden  of  proof  lay  on  the  underwriters  V 

{t)  Eikio  r.  Jansen,  13  Mees.  &  Wela.  655. 


1  Ruggles  ».  Geo.  Ins.  Co.  4  Maaon,  74  j  FUke  v.  N.  Eng.  Ins,  Co.  15  Pi 
>  See  Livingston  v.  Deiafieid,  3  Caioes,  Rep.  49 ;  Fiske  v.  N.  Eng-  Mai 
15  Pick.  310. 

»  See  2  Greenl.  Ev.  f  396  to  §  398.  Where  the  uaderwriter  acts  up  the  ^ 
miarcpreaeDtalion,  negligent  navigatjon,  and  deviation,  the  burthen  of  prw 
him  to  make  out  the  case  he  thus  undertakes  to  establish.  Each  of  them  < 
a  nibstantial  ground  of  defence,  in  respect  to  which  the  plaintiff  is  not  to 
negative,  but  the  defendant  iB  required  to  make  out  the  affirmative  Ti 
Washington  F.  &  M.  Ins.  Co.  4  Mason,  441.  See  American  Ins.  Co. 
26  Wendell,  563;  Popleston  v.  Kitchen,  3  Wash.  C.  C  138*  Col  Ins.  Ca 
12  Wheaton,  383.  •     •        .        • 
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out,  in  the  first  instance,  how  the  acts  had  been  violated,  {u)  Evidence  in 
80,  where  an  insurance  was  made  to  a  port  or  ports  within 


ft  certain  territory,  where  some  of  the  ports  were  neutral  and 
tilieiB  hostile,  it  was  held  that  the  .presumption  was  that  the 
jbip  was  destined  to  one  of  the  neutral  ports,  (t?)  *  1347 

•Under  this  head  may  be  inserted  the  following  case,  which  Ck)ntract  flicgai 

"^  ^  as  a  gaming 

W9B  omitted  in  the  chapter  on  Wager  Pohcies,  as  showing  policy  under 
prliat  will  be  sufficient  proof  of  a  gaming  policy  under  the 
pA  G.  3.  c.  18. :  —  An  engagement,  "  in  consideration  of  40 

l|mineas  received  of ,  to  pay— —100  guineas,  in  case 

ybiperial  Brazilian  mining  shares  should  be  done  at  above 
fU  before  31st  December,  1829 ;  "  was  held  a  policy  of  in- 
ppvance,  and  void  within  the  above  statute,  the  assured  not 
i^nig  interested  in  the  subject  of  insurance,  and  his  name  not 
PWng  mentioned  in  the  body  of  the  instrument,  (w) 

(•)  noraton  V.  Lance,  4  Camp.  231.        (p)  Anon.  1  Chitt.  Rep.  49. 
'MfOilar  V,  Tobin,  Holt,  185.    2  Marsh.        {w)  Patenon  v.  Powell,  9  Bingh.  320. 
ilipi  265.  2  M.  &  Scott,  399. 
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ABATEMENT  OF  DUTY  allowed  in  case  of  over  valuation,  on  proof 

given  of  short  interest  and  return  of  premium  i.  45 

ABANDONMENT  — 

1.  General  doctrine  of  ii.  991 

definition  of  992 

notice  of  abandonment,  what  it  is  993 

acceptance  of  abandonment  999 

binds  the  underwriter,  unless  intelligence  false  993 
on  what  intelligence  an  abandonment  may  be  made,  993,  n.,  1054,  n. 
tlie  facts  on  which  it  is  made  must  be  such  as  to  justify  it  at 

the  time  993 
subsequent  restoration  of  property  defeats  right  to  insist  on 

notice  of  abandonment,  in  this  country  993 

not  so  in  France  and  the  United  States  993 
with  us  the  nature  of  the  damnification,  at  time  of  action  brought, 

is  the  test  of  the  right  to  recover  for  a  total  loss  994 
illustration  of  difference  between  our  own  and  foreign  law  in 

this  respect  994 
distinction,  in  this  country,  between  right  to  abandon,  and  right 

to  give  notice  of  abandonment  995 
notice  of  abandonment  accepted,  or  not  defeated  by  subsequent 

restoration  of  thing  insured,  operates  as  a  transfer  995 

and  this  from  the  moment  of  the  casualty  996 

principles  on  which  the  doctrine  of  abandonment  rests  996 
the  right  of  abandonment  was  formerly  more  restrained  than  at 

present  996 

utility  of  the  practice  under  due  regulations  997 

meaning  of  the  term  '*  constructive  total  loss  "  997 

abandonment  necessary  in  all  cases  of  constructive  total  loss  998 

but  only  necessary  to  make  a  constructive  total  loss  998 

assured  is  never  obliged  to  abandon  998,  note, 
but  he  must  abandon,  if  he  would  recover  for  a  total  loss,  in  a 

case  where  the  vessel  can  be  repaired  for  less  than  her 

value,  when  repaired                                                        1053,  note, 

in  cases  of  absolute  total  loss  it  is  nugatory  998 
not  necessary,  where  title  to  vessel  is  legally  divested  by  a 

lawful  sale                                                                      1011,  note, 

and  in  cases  of  partial  loss  inoperative  and  inadmissible  999 

2.  Abandonment  must  transfer  the  whole  interest  of  the  assured  as 

far  as  it  is  covered  by  policy  1157 
where  policy  is  on  **  ship  and  cargo  *'  indiscriminately,  neither 

can  be  abandoned  separately  1157 

Aliter  where  valuation  is  distinct  on  each  1157 
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ABANDONMENT  —  (continued) 

wh<!re   one  sum   is  insured   in  frross  on  a  general  class,  as 

**  goods  '*  comprising  several  distinct  kinds,  neither  kind  can 

be  abandoned  separately 
Aliter  where  a  distinct  sum  is  insured  on  each 
the  law,  it  seems,  is  the  same  where  one  gross  sam  is  insured 

on  several  commodities,  each  separately  valaed 
especially  where  they  are  shipped  in  separate  packages 
where  two  distinct  portions  of  one  cargo  are  insured  by  two 

separate  policies,  either  may  be  abandoned  without  the  other 
the  abandonment  can  only  operate  on  the  subject  insured  up 

to  the  extent  of  the  insurance 
the  same  rule  applies  to  any  increase  in  the  quantity  or  valoe 

of  the  cargo  accruing  in  the  course  of  the  voyage,  o?er  and 

above  the  value  insured 
though  the  underwriters  demand  an  abandonment  of  more  than 

is  covered  by  the  policy,  the  assured  may  abandon  to  that 

amount  abd  recover  as  for  a  total  loss 
abandonment  only  extends  to  property  at  risk  at  time  of  loss, 

and  therefore  not  to  goods  previously  landed 
every  abandonment  must  be  absolute  and  unconditional  1160,  &ik 

1163,00 
he  who  abandons,  therefore,  must  have  the  absolute  ownership 

at  time  of  loss 
he  who  has  abandoned  his  whole  interest  to  one  set  of  under- 
writers cannot  aflerwards  abandon  it  to  others 
mortgagee  of  ship  cannot  make  a  valid  abandonment 
Queri/  whether  consignee  of  bill  of  ladmg  can 

3.  Form  of  notice  of  abandonment.     (See  Notice  of  Aband&mnent) 

4.  Time  for  giving  notice  of  abandonment.     (See  Ibid.) 

5.  Acceptance  of  abandonment 

abandonment,  once  accepted,  is  irrevoeable  unless  made  under 

mistake  of  facts 
what  constitutes  an  acceptance 
return  of  master's  protest,  after  demand  for  a  total  loss,  with 

notification  that  underwriters  are  satisfied,  is  an  acceptance 
so  is  any  verbal  or  written  assent  from  which  ao  intent  to  adopt 

the  abandonment  may  be  inferred 
acquiescence  in  abandonment  must  distinctly  appear 
mere  silence  does  not  amount  to  acceptance 
acceptance  may  be  inferred  from  acts,  without  word  or  writing    11 
any  act  done  by  underwriters,  after  notice  of  abandonment, 

which  could  only  be  justified  under  a  right  derived  from  it, 

is  presumptive  proof  of  an  acceptance  H 

the  actual  intent  in  such  case  immaterial  1173,  in  ooi 


11 

11 
11 
11 


1! 
11 

11 
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11 
11 


as  to  time  within  which  acceptance  should  be  signified 
refusal  to  accept  should  be  communicated  in  reasonable  time 
6.  Waiver  or  Revocation  of  abandonment 

what  amounts  to  a  waiver  of  abandonment 

act  done  by  master,  on  abandonment,  as  agent  for  those  coo- 

cerned,  can  amount  thereto 
unless  he  acts  solely  by  the  directions,  or  exclusively  for  the 

benefit  of  the  assured 
and  even  then  what  he  does  will  not  have  this  effect,  unless  it 

unequivocally  amounts  to  acts  of  ownership 
order  by  assured  to  sell  ship  abroad,  is  no  waiver  of  a  previous 

abandonment  if  the  state  of  the  ship  is  such  as  to  justify  a  sale 
nor  sale,  by  his  order,  of  an  abandoned  ship,  as  wreck,  in  her 

home  port 
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ABANDONMENT  —  (continued) 

repairing  ship  abroad,  without  coDSulting  underwiiters,  U  a 

waiver,  and  devests  right  to  recover  as  for  a  total  loss  1177 

Hnderwriters  cannot,  by  repairing  ship,  compel  the  assured, 

who  has  abandoned,  to  take  to  her  again  1177 

nor  can  an  offer  by  the  underwriters  to  repair  derest  a  light  to 

recover  as  for  a  total  loss  1177 

7.  Effect  of  abandonment  as  a  transfer  of  the  salvage 

a  valid  abandonment  transfers  to  the  underwriters  all  that  re- 
mains of  the  thing  insured,  and  all  rights  and  liabilities  aris- 
ing out  of  its  ownership  1178 

and  it  thus  operates  as  a  transfer  by  a  retrospective  operation 

from  the  moment  of  the  casualty  1178 

the  thing  insured  when  thus  transferred  by  abandonment,  is 

called  the  ''  salvage''  1179 

cases  showing  how  abandonment  transfers  to  the  underwriters 
all  claims  arising  out  of  the  ownership  of  the  salvage  1180 

by  not  accepting  abandonment,  or  by  inducing  the  assured  to 
settle  for  less  than  a  total  loss,  the  underwriter  waives  his 
right  to  these  claims  1180 

effect  of  abandonment  in  throwing  on  the  underwriter  all  the 
liabilities  of  ownership  1181 

as  charges  for  salvage,  seamen's  wages,  &c.  1181 

if  any  portion  of  the  wreck  remain,  seamen  have  a  claim  for 
wages  eo  nomine,  though  no  freight  be  earned  118S 

the  underwriters,  as  abandonees  of  the  salvage,  are  chargea- 
ble with  all  liens  necessarily  connected  with,  and  arising  out 
of,  the  casualty  1182 

but  not  with  any  inoumbranceflf  onoonnected  therewith  1183 

the  underwriters  on  goods,  as  abandonees  of  a  sea-damaged 
cargo,  are  not,  generally  speaking,  liable  to  the  shipown- 
er's claims  for  freight  1183 

law  the  same  in  the  United  States  1183 

where,  however,  such  cargo  is  sold  at  an  intermediate  port  in 
order  to  prevent  its  perishing  by  decay,  the  onderwnter  on 

foods,  in  practice,  bears  loss  on  the  freight  1184 

also,  as  It  seems,  the  extra  expenses  of  transhipment,  1184 

in  no  case,  however,  can  he  decline  taking  to  the  salvage  on 
account  of  the  excess  of  freight  over  the  value  of  the  ffoods     1185 

even  without  abandonment,  the  underwriters  are  entitled  to 
the  salvage,  or  its  proceeds  1185 

as  in  case  of  missing  ship,  or  goods  sold  sea-damaged  at  inter- 
mediate port  1185 

recovery  of  the  whole  thing  insured  aAer  payment  of  a  total 
loss  will  not  entitle  underwriter  to  recover  back  the  amoont 
paid  lies 

restoration  of  proceeds  of  half  the  thing  insured,  after  pay- 
ment of  half  the  sum  insured,  will  not  entitle  assured  to  re- 
cover back  what  he  has  paid,  though  such  payment,  together 
with  the  proceeds,  exceed  the  whole  sum  insured  1186 

8.  Distribution  of  the  salvage  amongst  the  different  onderwritan. 

General  rule  1186 

in  cases  of  double  or  over  insurance  1186 

or  where  the  whole  interest  b  not  covered  1187 

mode  of  apportioning  the  salvage  where  there  are  three  poli- 
cies, one  on  the  ship  and  cargo,  one  on  the  cargo  alone,  and 
one  on  the  ship  alone  1188 

proceeds  of  salvage  are  equally  divided  between  the  nnder^ 

writers  and  the  lender  on  bottomry,  by  the  law  of  Fnaee        1189 
the  role  would,  perhaps,  be  the  same  in  this  country  1189 
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ABANDONMENT  —  (continued) 

9.  Effect  of  abandonment  on  the  duty  and  conduct  of  the  master 
and  other  agents. 

The  assured,  on  the  occurrence  of  any  constmctiTe  total  loss, 
is  bound  to  use  his  utmost  exertions  for  the  recovery  of  the 
salvage 

and  in  so  doing  shall  not  prejudice  his  right  to  abandon 

construction  of  the  clause  empowering  the  assured  '*  tu  labor," 
&c.,  fur  the  recovery  of  the  salvage 

the  master,  in  so  laboring,  is  the  agent  of  those  ultimately  en- 
titled 

in  case  of  a  valid  abandonment,  he  is  agent  of  the  underwriters 
from  the  moment  of  the  loss 

repurchase  of  ship  by  jiaster,  its  effect  in  cases  of  abandon- 
ment ^ 

in  cases  where  no  abandonment  is  made 

effect  of  sale  of  cargo  abroad  on  the  rights  of  the  parties  in 
cases  of  abandonment 

it  enures  to  the  benefit  of  the  underwriters,  if  they  choose  to 
take  to  it,  however  profitable 

the  master  is  agent  of  the  assured,  till  abandonment,  after  it,  be 
becomes  the  agent  of  the  underwriters 

the  underwriters  may  accept,  or  repudiate,  the  acts  of  the  mas- 
ter 

ABSOLUTE  TOTAL  LOSS.     (See  Total  Loss) 

ACCEPTANCE   OF    NOTICE   OF    ABANDONMENT.      (See 
Abandonment) 

ACTIONS,  FORM  OF,  where  policy  is  not  under  seal,  the  form  of 
action  is  assumpsit  ii. 

debt  or  covenant  against  the  two  old  companies 

against  the  new  comnanies  depends  on  the  nature  of  the  policy, 
whether  under  seal  or  not 
AcHonSf  not  on  the  policy^  different  form  of^ 

actions  by  broker  for  premiums  and  commissions  ii. 

actions  by  underwriter  to  recover  back  losses 

actions  against  policy  broker  for  negligence 

reference  to  precedents 

action  on  the  case  against  secretary  of  an  insurance  company, 
for  false  representation 

actions  by  shipowners,  or  owners  of  goods,  inter  se  for  general 
average  contribution 

actions  by  the  same  parties  against  underwriters,  for  reim- 
bursement of  sums  paid  in  contribution 

ACTUAL  TOTAL  LOSS.     (See  Total  Loss) 

ADJUSTMENT  OF  GENERAL  AVERAGE,  principle  of  ii. 

the  same  in  all  cases,  but  differently  applied  in  case  of  sacrifi- 
ces and  expenditures 

rule  of  adjustment  in  case  of  expenditures 

in  case  of  jettisons  and  other  sacrifices 

no  contribution  due  foi;  sacrifices,  where  nothing  is  eventually 
saved 

rule  of  adjustment  in  case  of  goods  sold 

are  they  contributed  for  as  sacrifices  or  expenditures  9S4, 99J 

practical  rule  suggested  ^ 

rule  of  adjustment  where  ship  perishes,  at  the  time,  but  goods 
are  saved  996, 981 

where  ship  is  saved  at  the  time,  but  ultimately  perishes  in  the 
aAer  part  of  the  voyage  ^ 
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DJUSTMENT  OF  GENERAL  AVER  AGE  —  (co/i/mti^rf) 

Mode  of  estimating  the  amount  of  loss  for  the  purposes  of  ad- 
justment 

▼alue  at  which  goods  jettisoned  are  to  be  contributed  for        999 
where  average  adjusted  at  port  of  departure  929 

where,  at  intermediate  port  930 

where  cargo  saved  arrives  sea-damaged  930 

estimate  of  damage  occasioned  by  jettison  930 

where  goods  jettisoned  have  been  recovered  before  adjust- 
ment 930 
where  af\er  it  930 
valuation  of  jewels,  &c.  when  packed  in  boxes  without 

declaration  of  Value  931 

valuation  of  part  of  ship  sacrificed  931 

valuation  of  goods  sold  generally  931 

where  sold  for  more  in  the  port  of  distress  than  they  would 

have  fetched  in  that  of  destination  931 

valuation  of  loss  by  raising  money  on  credit  932 

Mode  of  estimating  the  value  of  property  saved  for  the  pur- 
poses of  general  average  adjustment, 

principle  on  which  property  saved  is  valued  932 

time  with  reference  to  which  valuation  is  made,  in  case  of 

expenditures  933 

in  case  of  sacrifices  933 

practical  rule  of  valuation  934 

Contributury  value  of  ship 

difficulty  in  fixing  a  practical  rule  933,  934 

rule  given  by  Mr.  Stevens  935 

remarks  on  it  '  935 

query,  as  to  the  true  mode  of  making  deduction  from  con- 
tributory value,  in  respect  of  average  losses  935 
sums  paid  in  contribution  to  the  ship  are  to  be  added  to 
make  up  the  contributory  value                                            936 
Contributory. value  of  freight, 

principle  on  which  the  contributory  value  of  freight  is 

ascertained  936 

only  freight  pending  at  time  of  sacrifice  contributes  937 

entire  freight  for  the  round  voyage  contributes  for  general 

average  loss  sustained  on  the  outward  passage  938 

only  the  net  freight  contributes  after  de^iucting  all  ex- 
penses of  raising  it  939 
Contributory  value  of  goods, 

goods  contribute  on  their  net  value,  at  time  and  place  of 

adjustment  939 

port  of  destination  generally  the  port  of  adjustment  940 

where  loss  takes  place  at  outset  of  voyage,  it  is  adjusted 

at  the  port  of  departure  940 

adjustment  at  foreign  port  should  be  avoided  940 

value  of  goods  jettisoned  or  sold  must  be  added  to  that  of 

the  goods  saved  940 

damaged  goods  must  be  taken  at  their  damaged  value  941 

unless  where  damage  caused  by  the  sacrifice  941 

freight  paid  in  advance  is  not  to  be  added  to  the  contribu- 
tory value  941 
Example  in  figures  of  an  adjustment  of  general  average        941,  942 

DJUSTMENT  OF  PARTICULAR  AVERAGE. 
1.  On  Goads. 

principles  on  which  it  depends  ii.  963 

VOL.  n«  53 
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ADJUSTMENT  OF  PARTICULAR  AVERAGE— (om/tfiitf^ 

▼al nation  in  policy,  or  at  the  oommenoemeot  of  the  nk, 

the  sole  basis  of  adjustment 
amoant  of  anderwriter's  ability  ought  not  to  Tary  with  the 

markets 
nature  of  indemnity  afforded  by  eommon  polkaea  in  respect 

of  sea-damaged  goods 
distinction  between  the  actaal  amoiiiil  of  depredatioo  ud 

the  proportional  amount  of  indemnity 
mode  of  ascertaining  the  extent  of  depreciation  by  sea- 
damage 
comparison  of  sound  and  damaged  amies 
mode  of  ascertaining  the  proportionate  amonnt  of  indemoitj 
application  of  the  ascertained  per  centage  of  depreeiatioe 

to  the  sum  insured,  or  Talue  in  the  policy 
rule  of  adjustment  by  comparison  of  grast  proeeeds 
proof  that  this  is  the  only  correct  rule 
proof  that  adjustment  by  oompariaon  of  nei  proeeeds  ii  net 
j  correct 

1  adjustment  on  goods  sold  in  bond 

t  adjustment  on  a  total  loss  of  part 

same,  where  there  is  also  an  ayerage  loaa  of  part 
where  of  several  different  articles,  insured  together,  esck 

arrives  sea-damaged 
sales  of  sound  and  damaged  goods  together,  wheo  fbiB- 

ing  part  of  same  bale  or  package 
underwriter  not  liable  for  loss  by  breaking  the  attortiMOt 
extra  charges  of  damaged  sales  to  be  added  to  the  loss 
sea-damage  on  goods  sold  in  ship's  port  of  distress  ad- 
justed as  a  aaWage  loss  i 
adjustment  on  goods  sold  sea-damaged  at  an  intennediits 

port  i 

adjustment  on  goods  arriTing  sea-damaged,  under  tke 

memorandum,  above  5  per  cent.  ' 

where  whole  of  intended  cargo  not  on  board  at  time  of  kai   ^ 
adjustment  on  a  continuing  policy  975.  L  ^|i^ 

adjustment  on  open  policies  1*2 

adjustment  of  average  loss  on  valued  policies,  where  tbs 

fuil  intended  cargo  has  been  put  at  nak  i*  ^ 

where  only  part  of  the  full  intended  cargo  is  at  rid[  i*  SH*^ 
proposed  mode  of  insurance  on  gooda,  so  as  to  seeue^ 

complete  indemnity  against  average  loss  o*  ^\ 

system  of  Mr.  Benecki  ^ 

another  mode  by  making  the  amount  of  freight  wy  m 
the  amount  of  damage  ^ 

2.  OnSiwp 

basis  of,  the  same  as  on  goods,  t.  e.  either  the  value  ia 
the  policy,  or  at  the  outset  of  the  risk  J; 

general  rule  of  adiustroent  2« 

deduction  of  one  third  new  for  old  *^ 

limitations  under  which  it  must  be  made  ^ 

not  made  where  ship  is  on  her  first  voyage 
different  rule  in  the  U.  States  96i,i<| 

what  is  ship's  first  voyage  960)* 

suggested  test  ^ 

better  rule  is  not  to  deduct  thirds  till  ship  is  of  a  certain  tg^    ^ 
though  loss  falls  chiefly  on  newly  repaired  parts  of  an  oldikipi 

thirds  are  still  deducted  ' 

no  thirds  deducted  where  ship,  by  default  of  underwriter!,  D^^tf  ^ 

comes  into  the  hands  of  the  owner  ^ 
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ahter,  where  this  arises  from  default  of  owner  983 

DO  thirds  deducted  for  anchors  983 

one  sixth  for  chain  cables  984 

practice  as  to  copper  sheathing  984 

aod  as  to  painting  984 
the  thirds  are  deducted  from  the  cost  of  the  repairs,  less  the 

Yalue  of  the  old  materials  984 
the  cost  of  repairs  includes  labor  as  well  as  materials        984  &  note. 

guery^  whether  it  includes  also  incidental  expenses  986 
extra  cost  of  repairing  at  port  of  necessity  is  a  charge  on  the 

underwriter  985 
adjustment  where  temporary  repairs  only  are  made  at  the  for- 
eign port  985 
adjustment  of  loss  by  sale  of  goods  to  repair  ship  986 
adjustment  of  average  loss,  for  repairs  actually  made,  cumula^ 

tively  to  a  total  loss  986 
estimated  cost  of  repairs  not  in  fact  made  cannot  be  so  ad- 
justed 986 
I.  On  Freight,  Profits,  4-c. 

rule  ofadjustment  as  to  freight  987 
on  Tatued  policies  where  only  part  of  the  full  intended  car^o  is 

contracted  for  and  shipped  at  time  of  loss  967,  i.  311  -  313 

rule  of  adjustment  in  open  policies  987 
where  freight  pro  rata  is  earned,  it  is  adjusted  as  a  salvage 

loss  988 

adjustment  on  profits  where  part  of  goods  lost  996 

USTMENT  OF  AVERAGE  LOSSES  EXCEEDING  FIVE 
SR  CENT.,  AND  THREE  PER  CENT.  UNDER  THE  MEM- 
lANDUM. 

bow  the  amount  of  5  per  cent,  and  3  per  cent,  is  made  up        ii.  865 

successive  average  losses,  each  less  than  5  per  cent,  or  3  per 
cent.,  may  be  added  together  to  make  up  the  required  per 
eentage  866 

but  general  and  particular  average  losses  cannot  866 

expenses  of  saving  or  preserving  cargo  cannot  be  added  to  the 
average  for  this  purpose  866 

nor  the  expenses  of  ascertaining  the  amount  of  loss  867 

the  per  eentage  is  to  be  calculated  on  the  amount  at  risk  at 
time  of  loss  867 

where  insured  in  gross,  it  is  calculated  on  the  whole  quantity 
of  each  species  of  goods  867 

where  goods  are  shipped  in  bulk,  and  insured  in  gross —  on 
the  whole  cargo  866 

where  each  class  is  separately  valued,  then  on  each  separate 
elass  866 

when  separately  packed,  but  not  separately  valued,  and  with- 
out any  clause  as  to  paying  average  separately — then  on  the 
whole  866 

clauses  inserted  in  practice,  to  avoid  this  mode  of  calculating 
the  per  eentage  869 

effect  of  these  clauses  869 

liberal  practice  even  where  they  are  not  inserted  870 

adjustment,  where  damage  exceeds  the  required  per  eentage  on 
the  whole  amount,  as  well  as  on  the  separate  lots  870 

premium  and  cost  of  insurance  are  included  in  the  value  on 
which  the  per  eentage  is  calculated  670 

wbeie  per  eentage  exceeds  the  required  amount,  the  under- 
writer is  liable  for  the  whole,  and  not  merely  for  the  sur- 
plus 870 
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but,  in  such  cases,  he  will  be  entitled  to  the  salvage,  unless 

he  hsTe  waived  his  right  to  it  1S07 

sums  paid  as  part  of  a  toud  loss  cannot  be  reeovered  back  merely 

because  so  much  is  ultimately  restored  as  to  exceed,  together 

with  the  sums  paid,  the  whole  amount  of  the  insurance  1207 

an  adjustment  need  not,  generally  speaking,  be  declared  on 

specially  1208 

if  properly  stamped,  howcTer,  it  may  be  so  1208 

if  it  be  conditional  in  its  terms,  the  declaration  should  be  speeial  1208 
and  compliance  with  the  condition  must  be  alleged  and  proved  1208 
parol  evidence  is  admissible  to  show  that  an  adjustment  was 

conditional  1208 

at  common  law  no  interest  could  be  given  on  an  adjustment  to 

pay  in  a  certain  time  1208 

aliter  now  by  stat.  3  &  4  W.  4.  c.  42  1209 

IRALTT,  jurisdiction  of,  in  the  United  States,  OTer  policies  of 

insurance  1245,  in  note 

[ISSIONS  by  adjustment  of  the  policy.     (See  Adjustment  of  the 
Policy) 
by  paying  money  into  court.     (See  Payment  of  Money  into 
Court,) 

NCT,  proof  of,  in  effecting  the  policy  ii.  1321  -  1324 

proof  of,  in  subscribing  the  policy  ii.  1324,  1325 

NTS,  in  effecting  the  policy,  may  act  either  on  an  express  or 

implied  authority  i.  142 

I.  Of  agents  procuring  insurances  at  the  express  instance  of  the 

party  interested  143 

cases  in  which,  if  requested  to  insure,  they  must  do  so  143,  &  note 
when  they  have  effects  of  the  foreign  principal  in  their  hands  143 
or  have,  by  the  course  of  dealing  between  them,  been  accus- 
tomed to  insure  to  his  order  143 
or  have  accepted  bills  of  lading  with  directions  to  insure  143 
\.  Agents  may  be  appointed,  as  well  to  subscribe  policies  for  the 

underwriters,  as  to  effect  them  for  the  assured  143 

what  is  sufficient  proof  of  an  authority  to  sign  policies  144 

^ustre,  whether  it  is  sufficient  merely  to  show  that  the  agent 

was  in  the  frequent  habit  of  signing  policies  for  defendant  144 

if,  in  addition  to  this,  it  be  proved  that  defendant  was  in  the 
habit  of  paying  losses  on  policies  signed  by  the  agent,  this 
is  enough  144 

proof  of  authority  to  sign  memorandum  for  change  of  voyage  144 
what  is  sufficient  execution  of  a  power  to  sign  policies  144 

signature  by  four  survivors  out  of  fifteen  144 

execution  by  agent,  of  a  policy  '*  lost  or  not  lost,"  after  an 

average  loss  had  taken  place  to  his  knowledge  145 

where  ^oker  had  signed  the  slip,  signature  of  his  clerk  to  the 

poliey  held  sufficient  145 

the  authority  to  sign  policy  involves  that  of  signing  adjustment      145 

levoeation  of  agent's  authority,  after  signature  of  slip  and 

before  subscription  of  policy  145 

.  Of  persons  effecting  insurances  under  an  implied  authority  146 

a  partner  has  an  implied  authority  to  bind  his  copartners  by 

msurance  146 

but  a  part-owner  has  not  147 

reason  of  the  distinction  147 

even  though  the  part-owner  be  ship^s  husband,  yet  his  insur- 
ance will  not  bind  the  other  part-owners,  unless  ratified  by 
them  147 

53  • 


AGENTS  —  (om/Mmerf) 

benee  broker  einp1ciy«d  b;  him  to 

for  premiums,  and  is  liable  to  I 

the  phnciple,  however,  omnis  roi 

data  aquiparaiur,  ii  of  jiniTent.1 

if,  therefore,  parl-ownen  eutwBq 

the  insurance,  it  will  hind  thett 

•o  an  insurince  effected  by  orders 

chant  is  binding  on  the  foreign 

eTtdenee,  of  ratification,  to  be  itii 

qturre,  whether  &  conditions)  mi 

original  aaihoriiy 
the  capiaiD  has  no  implied  aathoi 
4.  Actions  against  insurance  agents  fi 
different  deerees  of  skill  and  dili| 

classes  of  agents 
tinpaid  aitenia  are  liable  for  grow 
what  will  be  gross  negligence  in 
•killed  and  paid  agents  are  bounc 

o/>k,ll 
what  this  is 
OD  failure  to  eiert  such  degrc 

accrues  to  his  employer,  ao  act 

negligence 
most  of  the   agents  employed  i 

skilled  and  paid 
ditferent  degrees  of  skill  requir 

kern  and  mere  general  mercani 
where  agent,  though  unpaid,  is 

is  bound  to  show  reasonable  al 
eren  where  he  Tolunlarily  anderi 

connpellable  to  perform,  ha  is  I 

gross  negligence 
but  in  such  esses  he  is  ool  ]iab)« 
where   the  correspondent  of  ■ 

insute,  snd  csnnot  do  M  on  i 

give  prompt  notice  to  hi*  princ 
if,  instead  of  this,  he  insures  on  i 

the  consequences 
consignee  of  bill   of  lading,  udI 

must  comply  with  orders  to  insi 
mercantile  correspondents,  when 

the  same  amount  of  skill  and 

eipected  from  their  principals 
if  Ihey  do  this,  they  will  not  be 

a  failure  to  insure 
if  they  limit  broker  to  too  low  ■  i 

qiuae,  whether  such  parties,  wb 

must  endsaTor  lo  do  so  elaewt 

or  are  bound  to  go  beyond  theii 

neighboring  place  in  quest  of  i 

failure  of  insurance  agent  (o  coi 

lions  received  from  his  princit 

what  amounts  lo  actionable  negl 

(See  tit.  Broktrt,  an 

AGREEMENTS  far  insurance,  made  by  1 

plete  and  binding 
ALIEN  ENEMY,  who  are  alien  enemit 
at  first  donbied  whetbn  they  on 


Dn)EX.  1875 

PAQI 

ALIEN  ENEMY  —  {continued) 

Lord  Mansfield  upheld  such  insurances  87 

they  were  declared  void  by  statute  88 

and  then  by  the  courts  in  Westminster  Hall  88 

such  contracts  cannot  be  sued  on  in  Enj^lish  courts  89 

and  are  absolutely  void,  though  effected  before  the  commence- 
ment of  hostilities  86 
but  in  such  case,  being  legal  in  their  inception,  the  assured  is 

not  entitled  to  a  return  of  premium  00 

neither  is  he  where  policy  is  knoioingfy  effected  aAer  hostili- 
ties have  commenced  00 
aliter^  if  innocently  effected  aAer  their  commencement  91 
if  the  policy  be  e^cted  before,  and  the  loss  occur  during  hostil- 
ities, the  assured  cannot  sue  on  it,  even  after  the  return  of 
*             peace  93 
but  where  both  the  policy  is  effected  and  the  loss  accrues  be- 
fore hostilities  have  commenced,  his  right  to  sue  is  only  sus- 
pended during  their  continuance  91 
the  defence  of  alien  enemy  must,  in  the  latter  case,  be  pleaded 

in  abatement,  in  the  former,  in  bar  92 

no  insurance  effected  here  by  or  for  an  alien  enemy  can  cover 
any  loss  happening  from  whatever  cause,  during  the  exis- 
tence of  war  90 
insurance  against  British  capture  on  foreign  ships  is  illegal  90 
oUteTj  as  it  seems,  on  British  ships                                                     90 
an  alien  enemy,  however,  who  is  licensed  to  trade,  may  be  in- 
sured                                                                                             9] 
and  may  sue  in  person  on  the  policy                                                 9i 
or  by   his  agents,  even  where  his  co-licensees   have  become 

alien  enemies  before  action  brought  91 

for  commercial  purposes  every  person  domiciled  in  a  state  hos- 
tile to  our  own  is  an  alien  enemy  92 
British  born  subjects  residing  and  trading  in  hostile  states  dur- 
ing war  are  regarded  as  alien  enemies  —  insurances  on  their 
property  are  void                                                                          100 
same  law  of  neutrals                                                                        100 
if,  indeed,  the  residence  in  the  hostile  country  is  involuntary, 

and  unaccompanied  by  trading,  the  rule  will  not  apply  101 

on  the  other  hand,  the  born  subjects  of  a  hostile  state  are  re- 
garded as  neutrals  if  domiciled  in  a  neutral  country  100 
same  law  of  British-bom  subjects                                                    102 
unless  they  migrate  to  the  neutral  siAie  Jlagrante  beUo  103 
a  British-bom  subject  becomes  an  alien  enemy  by  trading  and 
residing  in  a  hostile  state,  though  he  be  there  as  the  recog- 
nized agent  of  a  neutral  state,  of  which  he  is  a  naturalized 
citizen                                                                                        102 
residence  in  a  port  occupied  by  enemy's  forces  does  not  neces- 
sarily impress  neutrals  with  the  character  of  alien  enemies        103 
plea  of  alien  enemy                                                                  ii.  1301 

ALTERATION  OF  POLICY  — 
1.  At  Common  Law 

The  general  rule  is,  that  a  policy  a(\er  it  is  once  subscribed 

cannot  be  altered  without  consent  of  parties  i.  50 

before  complete  subscription  it  may  60 

whether  alteration  appearing  on  face  of  policy  was  made  be- 
fore or  aAer  execution,  and  with  or  without  consent,  is^a 
question  for  inry  50,  note. 

a  mistake  clearly  proved  to  be  such  may,  even  aAer  subscrip- 
tion, be  corrected  in  a  court  of  eqmty  without  consent  of  par- 
ties 61,  &  note. 
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ALTERATION  OF  POLICY  —  {continued) 

but  this  will  only  be  done  where  such  oonrt  is  satisfied  by  tb< 
strongest  possible  evidence  thai  a  mistake  has  really  beei 
made 

this  power  is  confined  to  courts  of  equity 

a  mistake  made  in  a  mere  i2aclaro/ton  ^tnterei/ stands  on  a  dif- 
ferent footing,  and  may  be  corrected  in  a  clear  case  by  a 
court  of  law 

by  consent  the  parties  may  introduce  any  alterations,  anbjeet 
only  to  the  operation  of  the  stamp  laws 

but  such  alterations  must  be  in  writing  signed  with  theinitiili 
of  the  underwriters 

and  are  only  binding  upon  those  by  whom  they  are  signed 

as  against  those  underwriters  who  have  not  signed  them,sadi 
alterations,  if  material^  avoid  the  policy 

what  are  material  alterations 

the  alteration  of  ship's  destination  is  material 

so  is  the  insertion  of  a  spedjic  subject  of  insurance  in  a  seoood 
policy  on  ship  and  goods 

so  adding  another  port  of  destination  in  the  alternative 

so  inserting  liberty  to  call  out  of  the  direci  conise  of  the  voy- 
age 

but,  if  not  material,  the  alteration  does  not  avoid  the  policy 
even  as  to  the  dissentient  underwriter  55  & 

what  alterations  are  not  material 

inserting  the  Spanish,  in  addition  to  the  Elnglishi  name  of  the 
ship 

inserting  an  express  leave  '*  to  trade  "  in  a  policy  oonttiih 
ing  leave  **  to  touch  and  stay  " 

whether  alteration  material  or  not  is  a  question  of  law  55, 

9.  Under  the  Stamp  act,  36  G.  3.  c.  63.  s.  13. 

the  effect  of  this  act  is  not  positively  to  prohibit  any  alteiatiooB 
before  legal,  merely  to  require  that,  except  in  certain  eases 
mentioned  in  13th  sect,  the  altered  policy  must  be  restanped 

if  not  restamped  when  requisite,  the  policy  will  be  void,  thoogh 
the  alteration  be  made  by  agreement  of  parties 

what  alterations  in  the  policy  require  it  to  be  restamped 

alterations  made  before  notice  of  determination  of  risk  leqair* 
no  new  stamp 

thus  an  extension,  by  consent,  of  time  of  sailing  written  ob 
policy  after  expiration  of  original  time,  but  before  lo« 

so  addition,  by  consent,  of  two  ports  of  destination,  the  abip^t 
original  voyage  not  being  then  abandoned 

when  the  effect  of  the  alteration  is  to  change  the  sobjeet  of tlie 
insurance  into  something  of  a  different  denomination,  it  n- 
quires  a  fresh  stamp 

as  where  '*  ship  and  outfit  "  on  a  whaling  voyage  are  changed 
into  **  ship  and  goods  " 

aliter  where  no  specific  change  of  the  kind  of  thing  insoied  is 
necessarily  involved  in  the  alteration 

as  where,  by  consent,  in  an  insurance  on  goods  to  sail  hi/  i 
given  day  an  alteration  is  made  in  the  day  of  sailios 

so  where,  by  consent,  a  warranty  to  sail  b  cancelled  in  a  pol- 
icy on  ship 

so  where,  by  consent,  specified  mark  on  goods  is  altered 

so  where,  by  consent,  a  change  or  substitution  is  made  in  the 
ports  of  destination  originally  specified  in  the  policy 

memorandum,  waiving  implied  warranty  of  seaworthiness,  re- 
quires no  fresh  stamp 

the  mere  correction  of  what  is  obviously  a  fmUmke  xeqoiroi  do 
fresh  stamp 
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SRATION  OF  POLICY—  (continued) 

the  effect  of  not  restamping  the  policy  when  reqaisite,  is  to  in- 
validate both  the  altered  and  original  instruments  63,  63 
90RS,  lost  by  anchoring  in  a  foul  and  unasual  place  of  anchor- 
age, when  general  average                                                     ii.  804 
when  slipped  or  let  go  to  avoid  imminent  peril  894 
no  ded action  of  thirds  made  from  cost  of  repairing  anchors  983 
TRATION,  award  made  bars  action  on  policy                            ii.  1245 
snbmission  to  arbitration  and  reference  pending,  does  not : 

semble  1245 

agreement  in  policy  to  refer  cannot  oust  jurisdiction  of  superior 
conrts  1245 

I  ANGEL,  when  risk  on  goods  terminates  at  port  of  69 

ED  NEUTRALITY,  confederation  of  i.  635 

object  to  defend  and  propagate  the  principle  that  *'  free  ships 

make  free  goods  "  635 

claims  of  as  to  articles  andpitis  usus  737 

resisted  by  this  country  and  soon  abandoned  737 

!:ST  OF  PRINCES,  difference  between  arrest  and  capture  ii.  813 

seizure  of  provisions  by  the  cruisers  of  a  friendly  power  in  or- 
der to  supply  a  famished  port,  is  an  arrest  813 

detention  of  ships  in  port  after  declaration  of  war,  and  carry- 
ing in  neutral  ships  for  adjudication,  is  rather  a  capture  than 
an  arrest  813 

detention  by  the  home  government  is  an  arrest  of  princes 

within  the  policy  814 

whether  enforced  abroad,  or  at  home,  provided  in  the  latter 

case  the  policy  be  *'  at  and  from  "  815 

foreign  law  as  to  this  point  815 

wages  and  provisions  of  crew  during  an  arrest  of  princes  are 
not,  in  this  country,  a  charge  on  the  underwriters  816 

French  law  as  to  this  point  816 

YAL,  stipulation  to  return  portion  of  premium  *'  for  arrival''    ii.  1235 
or  if  ship  sails  with  convoy  '*  and  arrives  "  1231 

what  is  the  arrival  contemplated  by  these  clauses  1231  -1236 

>CIATIONS  OF  SHIP  OWNERS  FOR  MUTUAL  INSUR- 
ANCE.     (See  Mutual  Insurance) 

.SSURED,  who  may  be  insured.     (See  Alien  Enemies,  Domicil) 
how  described  in  policy.    (See  Description  of  the  Assured  in 

the  Policy) 
AND  FROM,"  difference  between  insuring  <<  from  "  and  <*at  and 

from  "  a  place  i.  27,  28,  337,  338 

•nch  form  is  especially  adopted  on  all  homeward  voyages,  and 

voyages  out  and  home  338 

when  risk  begins  on  ship  under  insurances  ''  at  and  from  "  a 

home  port  449 

under  insurances  "  at  and  from  *'  an  out  port,  ship  must  have 

been  once  "  at  "  the  port  in  good  physical  safety  449 

but  need  not  have  been  free  from  political  dangers  443 

ICfflNG  OF  THE  POLICY.     (See  Duration  of  the  Risk) 

ilAGE  LOSSES,  meaning  of  the  term  when  used  without  any 

addition  ii.  955 

etymology  of  the  word  average  955 

meaning  of  the  word  average  in  the  common  warranty  **  to  be 
free  of  average*'  854 

IMENT  OF  INTEREST,  LOSS,  &c.     (See  Declaration) 

lRD  actually  made  bars  action  on  policy  ii.  1945 
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BALTIC,  meaning  of  word  in  policia* 

BALTIC  RISKS,  niture  of 
vhal  is  a.  deriauoD  in 

BANK  NOTES  should  be  specific»llj  de 
covered  by  word  "  propertj,"  w 
if  Mkved  by  Jettison,   thej  coo 

BANK  SAULS,  riggiog  stored  b,  piouei 

BARRATRY,  meaning  of  the  word 
definition  of  bsmlry 
design  to  cheat  owner  for  the  HU 

any  groes  malventation  of  the  ni 
losses  arising  from  miBtske  or  i| 

(ETOss,  are  not  bamtries 
unlesa  ibe  master  can  be  shown 

tei  jodgment 
no  act  can  be  barratry  in  the  DM 

conisenting  parties 
thcte  can  be  no  barratry  without 
may  be  committed  against  ownei 

taking  ship  on  a  different  voyage 
merchant  shipper,  but  with  sa 
barratry 

nor  deli«prinf!'  goods  under  false 
er's  di  recti  on  B 

nor  taking  amoggled  goods  on  b 

nor  even  where  he  has  an  eqniUt' 
when  ehaTleren  are  owners  in  relt 
it  depends  upon  the  conatmetiMi 
eases  in  which  it  has  been  held  t 
against  the  charterer  withtha 
Cases  of  barratry,  what  are 

sailing  out  of  port  without  payin 

embargo 
wilful  breach  of  blockade 
resistance  to  lawful  right  of  seui 
illegal  trading  withonl  instrocti 

with  a  view  to  his  benefit 
cruiiing  contrary  t 


smuggling  on  ifae  voyage  withoo 
alittr  if  owner  have  bmn  grossl 

smuggling 


lualy  carrying  away  the  si 
puiposelv  running-  her  auore 
fraudently  procuring  her  to  be  cd 


tting  ship's  cable,  ooattaty  tc 

herdrift  on  rocks 
even  nonfeasance  may,  in  extreo 
but  deviation,  though  from  grow 

is  not  barratry 
deviation  loi/A  a  fraudulent  puqx)- 
if  deviation  be  rendered  compu 

crew,  this  i*  barratry  of  the  mi 


INDXX.  1879 

IR  ATRY  —  (continued) 

what  will  be  barratry  by  mariners  899 

stealing  of  cargo  829,  note, 

nroning  the  ship  ashore  by  part  of  crew  with  aid  of  prisoners 

of  war,  is  a  loss  by  barratry  890 

dropping  anchor  and  going  ashore  for  captain's  own  private 

pnrposes  at  an  unauthorized  place,  is  barratry  838 

80  is  delay  in  port  for  unlawful  and  fraudulent  purposes  888 

masters  putting  out  of  course,  in  order  to  smuggle,  with  pri? ity 

of  the  general  owner,  is  barratry  against  the  charterer  where 

the  latter  is  owner  far  the  voyage  836 

80  ruining  the  ship  aground  by  the  master  and  general  owner      837 

mode  of  proving  and  alleging  a  loss  by  barratry  838-840 

foreign  law  as  to  barratry  840,  841 

(See  Loss  by  Perils  insured  against) 

ITER  TRADE,  mode  of  carrying  on  African  barter  trade  i.  435 

a  month  not  too  long  to  allow  for  discharging  outward  cargo 
in  such  trade  435 

lNS  are  included  in  the  word  com,  under  the  warranty  to  be  free 

of  average  ii.  853 

JEF,  representation  of.     (See  Representation) 

GrING|  in  graving  dock  where  ship  is  placed  for  repairs,  not  a  peril 
of  Uie  seas,  but  recoverable  under  a  specisi  count  by  virtue 
of  the  general  clause  ii.  797-843 

liilgittg  over  in  consequence  of  taking  the  ground  not  in  the 
ordinary  course  of  the  voyage  is  a  stranding  within  the 
memorandum  864 

clause  respecting,  in  the  common  memorandomy  in  some 
American  policies  865,  note. 

LS  OF  EXCHANGE  should  be  specifically  described  in  the  policy  i.  313 
a  policy  purporting  to  be  *'  on  bills  of  exchange  "  will  not  cover 

instruments  that  are  not,  legally  speaking,  bills  of  exchange      834 
there  is  no  insurable  interest  in  bills  drawn  on  a  contingency         875 
the  holder  of  a  bill  drawn  by  the  master  abroad  for  the  ship's 
repairs  may,  on  the  bill  being  dishonored,  insure  the  amount 
for  his  own  benefit  375 

L  OF  LADING,  effect  of,  as  evidence  of  insurable  interest  m  goods    ii.  1329 
where  limited  bj  the  words  **  contents  unknown  "  1389 

qwry^  whether  it  is  ever  per  se  conclusive  evidence  of  the  ship- 
ment of  the  goods  1S99 

L  OF  PARCELS,  with  vendor's  receipt,  is  satisfactory  evidence 

of  insurable  interest  in  goods  ii.  1390 

)CKADE,  BREACH  OF,  in  what  it  consists  i.  741 

a  port  is  not  in  a  state  of  blockade  unless  there  is  an  attaddng 

squadron  sufficiently  near  to  make  entry  evidently  dangerous  741 
dispersion  of  attacking  squadron  by  storm  does  not  legalize 

entry  748 

oHter  when  dispersed  by  an  armed  force  748 

Uoekade  must  not  be  partial  748 

nentral,  before  he  can  unlawfully  violate,  most  have  Botioe  of 

the  fact  of  blockade  *  743 

notice  to  neutral  government  is  generally  notioe  to  the  iieotral 

trader  748 

notification  to  government  of  one  state,  after  reasonable  time, 

is  notice  to  the  subjects  of  neighboring  states  743 

excepted  oases  743 

sailing  without  actual  notice  repels  the  prasamptioB  arising 

from  notification  to  the  government  734 
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BLOCKADE,  BREACH  OT -- (continued) 

effect  of  notice  of  blockade  purged  by  subeequent  notice  of 

cessation 
if  the  latter  be  given  by  some  one  to  whom  the  nentraJ  is  jna 

fied  in  giving  credence 
sailing  into,  or  out  of,  blockaded  port,  with  leave  of  command 

of  blockaiding  squadron,  is  no  breach  of  blockade 
before  neutral  trader  can  be  shown  to  have  broken  blockadi 
^j,  he  must  be  proved  to  have  acted  with  a  view  to  break  it 

i  attempt  to  qitit  blockaded  port  is  as  mnch  a  breach  as  attemj 

*  to  enter  it 

't'  neutral  may  quit  such  port  with  cargo  loaded  before  dedan 

'  {  tion  of  blockade 

or  come  out  in  ballast 

aliter  if  ship  be  purchased  in  such  port  before  declaration 
i  goods  may  be  transported  overland  fromf  or  to,  blockaded  pox 

without  breach 

*  sailing  for  a  port  known  to  be  blockaded,  generally  speaJdng 
f  makes  the  voyage  illegal  and  avoids  the  policy 

in  cases  of  long  voyages,  however,  the  mere  act  of  sailing  fin 

the  port  does  not  avoid  the  policy 
in  such  cases,  in  order  to  make  the  voyage  illegal,  it  most  hi 

shown  that  the  ship  sailed  with  a  fixed  intention  of  violattif 

the  blockade,  if  found  still  existing  on  arrival 
or  continued  sailing  for  the  port  after  being  toldof  theblocknk 
lingering  near  the  mouth  of  a  blockaded  port  is  a  constmctin 

breach  of  blockade 
so  sailing  with  instructions  to  proceed  to  month  of  bkekaded 

port  in  order  to  make  inquiries 

BOAT  is  included  in  general  policy  on  ship 

nor  is  parol  evidence  of  usaae  admissible  to  show  that  boati 

slung  outside  the  ship,  on  Ine  quarters ^  are  not  corered  byMch 

general  policy 
if  it  can  be  shown  that  the  mode  in  which  the  boata  are  earned  it 

unusual  as  well  as  dangerous ^  sembie  the  undttwriter  wtold 

not  be  liable 
as  where  boats  are  carried  slang  at  the  stem  davits  against  tbe 

usage  of  the  trade 
when  sacrifice  of  boats  gives  a  claim  to  general  average  oontri- 

bution  i 

BOILER  PIPE,  damage  caused  by  bursting  of,  through  captain's  neg- 
ligence 
BOTTOMRY  AND  RESPONDENTIA  LOANS  are  lawful  sobjeets 

of  insurance  in  this  country 
the  lender  alone  can  insure  the  sum  advanced 
the  borrower  can  only  insure  the  surplus  by  which  the  value 

of  his  interest  in  the  adventure  exceeds  the  amoont  of  tbe 

loss  ^ 

bottomry  and  respondentia  (except  by  usage)  must  be  insoRd 

nominatim  807,  S2 

an  insurance  **  on  bottomry  "  will  not  cover  interest  secured  by 

any  instrument  which  is  not  in  law  a  bottomry  bond  807,  SS 
in  order  to  give  an  insurable  interest  in  the  bottomry  loan,  tbe 

payment  thereof  must  be  made  by  the  bond  to.depend  on  lbs 

arrival  of  the  ship  *  S4< 

nature  of  respondentia  loans  and  insurable  interest  thereon 
provisions  of  19  G.  3.  c.  37.  sec.  5.  as  to  insuring  bottoory 

and  respondentia  in  the  East  India  trade 
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BOTTOMRY  AND  RESPONDENTIA  LOANS  —  (con/initfJ) 

ship  repaired  on  bottomry  by  strangers  to  the  assured,  and  af- 
terwards brought  back  to  this  country  subject  to  lien  on  the 
bond  for  more  than  her  value,  held  a  constructive  total  loss  ii.  1074 
Dot  so  when  repaired  on  bottomry  by  the  master,  as  agent  of 

the  assured  1112 

where  the  loss  in  such  cases  is  only  partial,  the  underwriters 

have  nothing  to  do  with  the  bottomry  bond  1114,  see  note, 

unless  they  have  themselves  undertaken  the  repairs         *  1114 

what  sort  of  necessity  will  justify  the  master  in  resorting  to  a 

bottomry  bond  1115 

doctrine  of  constructive  total  loss  does  not  apply  to  bottomry 

contracts  1115 

in  cases  of  abandonment  the  salvage  is,  by  the  Freneh  law, 

equally  divided  between  the  underwriters  and  the  lenders  on 

bottomry  1189 

the  rule  would  perhaps  be  the  sa^e  in  this  country  1180 

amount  of  interest  claimable  on  bottomry  loans  1340 

BOUNTIES,  sometimes,  but  not  always,  granted  by  government,  are 

not  an  insurable  interest  i.  274 

BREAKAGE,  loss  for  ordinary  breakage  is  not  covered  by  the  policy    ii.  759 
but  for  extraordinary  breakage  it  is,  though  the  stowage  may 

not  be  damaged  759 

ordinary  amount  of  breakage  is  not  fixed  by  law  in  this  country      760 

BRITISH  CAPTURE,  insurance  of  foreign  property  against  British 

capture  is  void  i.  90~ii.  Sll 

giuere^  whether  rule  be  the  same  with  regard  to  British  property      811 

in  every  policy  on  a  foreign  ship,  in  time  of  war,  there  is  an 
implied  exception  of  loss  by  British  capture  811 

and  the  rule  is  the  same  where  the  policy  has  been  effected 

before  the  commencement  of  hostilities  811 

and  the  action  not  been  brought  till  after  their  termination  811 

BROKER  (POLICY  BROKER,  INSURANCE  BROKER.) 

policy  brokers,  what  they  are  i.  108 

why  employed  108 

1.  course  of  dealing  in  London  between  the  assured,  the  broker, 
and  the  underwriter, 
detail  of  mode  in  which  accounts  are  kept  and  losses  settled  in 

account  between  the  broker  and  the  underwriter  109,  110 

adjustment  of  policy  110,  126,  127 

payment  of  loss  at  one  month  1 U 

such  settlement  on  account  conclusive  as  between  broker  and 

underwriter  111 

mode  of  keeping  account  between  broker  and  assured  111 

payment  of  loss  by  broker  to  assured  by  bill  at  three  months  111 

commissions  del  credere,  what  they  are  1 12 

broker  entitled  to  commission  on  immediately  112 

9.  Actions  by  underwriter  against  broker  for  premiums,  and  bro- 
ker's right  to  set  off  losses  and  returns, 
assured  not  liable  to  underwriter  for  premiums  112 

hence  underwriter  cannot,  generally  speaking,  sat  off"  unpaid 

premiums  against  a  claim  for  losses  112 

except  in  actions  by  the  assignees  of  an  assured,  with  whom 
the  underwriter  has  had  dealings  in  the  usual  way  as  a  policy 
broker  113 

or  in  cases  of /raiM^  113 

broker  immedtalehf  concerned  in  eflfecting  the  policy  is,  gener- 
ally speaking,  alone  liable  to  underwriter  for  premiame  114 

TOL.  U.  64 


BROKER  (POLICY  BROKER,  INSU 
except  where  Iwu  »e\a  or  broken 

ftctual  effector  «r  the  policj  bet 
nnderwiitet  caiinut  reoirer  btck 

illegal  inaurincps.  uiilew  ihe 

the  broker'*  hand* 
ItMi  psid  under  miaiike  to  brok 

broker  hare  not  iriusUjr  paid  i 
Bight  of  broker  to  tet  off  loue*, 

loaae*  cannot  be  Ml  off  by  (be  twi 

[niiinu  brought  by  the  undemn 
U  all  eTeoiB,  where  not  adjnaiet 

>  Inn  acknowledged  by  the  onde 
liquidated  Bum  may  be  aei  off 

ta  aj^ainel  ihe  atugnetM  of  ■  banl 
be  set  offaa  ''  muiusl  crediis,' 

the  broker's  actioii  on  a  eammiiti 

bruker  cannot  set  olT  unadjuBied 
againat  him  by  the  aul^nee*  <: 
policies  oeiiher  effected  in  h 

bat  if  the  policies  be  efTeeled  in 
hia  own  accouiil,  and  he  has  a  I 
be  have  a  cummiasiiin  del  cred 

not  *o,  if  he  effects  the  policy  el 

to  if  policy  is  effected  both  in  lb 
cipalB.and  broker  has  not  hep 
off  liisiea,  though  he  has  pai 
and  thoujth  it  appeara,  oa  the 
acting  dtl  credere 
Right  of  broker  to  »et  off  relams  of  [ 

course  of  practice  betweao  broke 
ing  in  account  for  returns  of  p 

until  ihe  sum  to  be  deducted  for 
tained,  Ihe  broker  is  the  nnitti 
nndetwnler  —  for  the  oae  U 
iFceiTC 

either  Ihe  aaanred  or  the  un^ 
aganey  when  he  pleases 

where  not  determined,  the  broki 
or  not,  may  aet  offretuma  of  | 

the  agency  of  the  broker  cease 
bankruptcy  of  the  underwritei 

henca  he  cannot  set  off  retuma  i 

by  the  assignees,  or  by  the  ex 

Summary  of  the  luw  aa  to  setting  i 

3.  Aclione  by  aaaured  aglinat  broiti 

account  between  broker  and  n 

the  policy  ia  generally  leA  in  bra 

effect  of  striking  underwriter's  n 

broker  miiat  nte  due  diligeaoa 

if  he  fail  to  do  ao,  after  sirikin 
policy,  he  will  be  himaelf  til 
paased  in  aceoanl  with  the  oni 

and  as  against  the  assured,  is  i 
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KER  (POLICY  BROKER,  INSURANCE  BROKER)  —  (<»fi/inii«/) 
from  denying  that  the  loss  so  passed  in  accoant  has  been 
p'^id  him  hy  the  underwriter  188 

bat  the  assured,  by  their  own  acts,  may  waive  such  their  claim 
against  the  broker  128 

where  broker  proves  a  loss  against  underwriter's  estate,  assured 
may  recover  from  him,  though  underwriter's  name  be  not 
struck  off*  policy  128 

brokers  are  not  liable  to  the  assured  for  losses  received  by 
them  from  the  underwriters,  and  paid  over  to  the  agents  of 
the  assured  128 

L  Actions  by  assured  against  underwriter^  for  losses  passed  in  ac- 
coant between  broker  and  underwriter, 

if  the  underwriter's  name  has  been  struck  off  the  policy,  with 
the  assent  of  the  assured,  whether  express  or  implied,  the 
assured  has  no  claim  against  him  on  tke  policy  129 

what  amounts  to  evidence  of  such  assent  139 

if  the  assured  can  be  shown  cognizant  of  the  usage  at  Lloyd's 
of  settling  losses  in  account,  he  shall  be  bound  by  it  130 

M  where,  1.  he  is  a  resident  trader  in  London,  or,  2.  where, 
thotti^h  resident  elsewhere,  his  usual  course  of  dealing  is 
such  as  to  have  made  him  familiar  with  the  usage  130-134 

though  the  balance  of  the  general  account  may  have  been  paid 
in  cash  hy  the  underwriter  to  the  broker,  yet  this  is  not  pay- 
ment as  against  the  assured,  unless  made  in  respect  of  the 
identical  loss  for  which  the  action  is  brought  132 

where,  however,  it  is  so  made,  it  bars  the  claim  to  the  extent 
of  the  cash  payment  133 

the  fact  that  the  assured  has  given  credit  to  the  broker,  will  not 
preclude  his  claim  against  the  underwriter,  unless  the  latter 
can  show  he  is  thereby  damnified  133 

the  assured  may  proceed  against  the  underwriter,  even  two 
pears  after  the  broker's  insolvency  133 

where  the  underwriter's  name  has  not  been  struck  off  the  pol- 
icy, quare,  whether  assured  may  not  recover,  though  cog- 
nizant of  the  usage  136 

where  the  action  is  brought  in  the  name  of  the  broker i  payment 
€^  loss,  by  allowing  it  in  account,  is  a  good  defence  136 

summary  or  the  law  135,136 

L  Aetions  by  broker  against  assured  for  commissions,  premiums, 
and  losses  paid  over  by  mistake, 

Itahility  of  the  assured  to  the  broker  for  commissions,  common 

Siod  del  credere  137 

mode  of  suing  137.  note  («),  il.  1310 

liability  for  premiums  137 

iBode  of  suing  for  137 

MtmbUj  cannot  be  recovered  under  count  for  monep  poid,  unless 
aetoally  paid  over  137 

maj  be  recovered  under  count  "for  premiums  for  policies 
eaosed  and  procured  to  be  effected  "  138 

broker  cannot,  on  underwriter's  insolvency,  recover  back  from 
the  assured  a  loss  he  has  previously  paid  over  or  allowed 
him  in  account  138 

that  names  of  underwriters  had  not  been  sobmitted  to  the 
assured  for  his  approval,  no  defence  to  an  action  for  pre- 
miums, &c.  139 
.  Lien  of  broker  on  policy, 

the  policy,  when  effected,  belongs  to  the  assured,  aubjaot  to 
broker's  liaa  139 
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BROKERS  (POLICY  BROKER,  INSURANCE  BROKER)  — (am/mnerf) 
but  fur  omitting,  in  the  face  of  explicit  iDstructions,  to  include 

premium  and  costs  of  insurance,  in  sum  insured,  he  is  liable        157 
true  test  of  liability  in  all  these  cases  is,  whether  the  broker 
has  acted  with  such  reasonable  skill  as  might  fairly  be  ex- 
pected from  other  persons  of  average  capacity  in  same  pro- 
fession 157 
can  the  evidence  of  skilled  witnesses  be  addulced  to  aid  the 

judgment  of  the  jury  on  this  point!  158 

opinion  of  Court  uf  King's  Bench,  in  Campbell  v.  Rickards,  in 

the  negative  158,  159 

of  (/ourt  of  Common  Pleas,  in  Chapman  v.  Walton,  in  the 

affirmative  160-162 

judgment  of  Chief  Justice  Tindal  161 

opinion  of  Common  Pleas  seems  preferable  162 

policy  brokers  may  be  liable  not  only  for  negligence  in  effecting 

policies,  but  also  in  collecting  losses  163 

BULLION  AND  COIN,  when  shipped  for  the  purposes  of  commerce, 

may  be  insured  under  the  general  denomination  of  goods        i.  212 
but  in  practice  is  generally  insured  nominatim  212 

money  carried  about  the  person  of  passengers  is  not  covered  by 

the  general  description  of  '*  goods,*'  for  it  is  not  merchandise       212 
nor  dues  it  contribute  in  general  average  ii.  919 

BURTHEN  OF  PROOF,  in  reference  to  unseaworthiness 

686,  and  in  note,  1345 

in  reference  to  misrepresentation,  concealment,  and  fraud  1346 

to  repairs,  on  the  insured,  to  show  that  necessity 

for  them  arose  from  some  extraordinary  peril     756,  note,  1345,  note. 

not  sufficient  to  show  that  ship  was  seaworthy  at  beginning  of 

voyage  756,  note. 

BUSINESS  OF  MARINE  INSURANCE,  sketch  of  mode  in  which  it 
is  conducted,  both  with  private  underwriters  and  public  com- 
panies i.  12-15,  and  83-85 
comparative  advantages  of  the  two  modes  of  effecting  insurances        84 

CABLES,  if  cut  to  avoid  an  imminent  peril,  are  general  average  ii.  894 

aliierj  where  cut  to  avoid  loss  of  convoy  894 

qwtre,  where  chafed  away  by  casting  anchor  in  a  foul  bottom, 

and  an  unusual  anchorage  place  894,  895 

damage  to  cable,  cut  from  anchor  to  use  as  a  hawser,  or  to  fas- 
ten ship  to  a  pier  head,  is  general  average  895 

CAPTAIN.     (See  Master) 

CAPTORS,  PRIZE  AGENTS,   &e.,  insurable  interest  of.      (See 

Insurable  Interest) 
captors  have  an  insurable  interest  under  the  Prize  acts,  in  prize 

tnken  flagrante  beUo,  even  before  a  grant  from  the  crown  262 

the  Omoa  case  262 

the  ground  is,  that  such  grant  is  universally  made  wherever 

capture  is  lawful  262 

but  this  principle  is  rieorously  limited  to  lawful  prize  of  war, 

where  an  interest  vests  under  the  Prize  acts  263,  264 

if  prize  turn  out  to  have  been  improperly  taken,  captors  have  a 

liability  to  pay  costs  and  charges,  which  gives  them,  on  this 

ground,  an  insurable  interest  265 

ease  of  Locena  v.  Craufurd  267  -  269 

is  adverse  to  all  claims  of  interest  founded  on  mere  contingent 

grants  from  the  crown  269 

54* 


CAPTORS,  PRIZE  AGENTS,  &c.  - 
the  eiptora  of  »  thip  Dot  t&kei 

but  inerel;r  under  an  ordrr  in 

port,  hiTe  no  insurable  inten 

grant  fiom  the  crown 

in  all  cases,  howcTer,  the  cti 

and  may  adopt  the  insurance 

by  its  Bubsequent  ralification 

even  more  than  a  year  after  th 

Dor,  in  such  caeeB,  is  proof  of 

the  only  ground  on  nhich  ex 

crown   can   giie  an  iniural 

alicays  makes  the  graot 

CAPTURE,  LOSS  BY,  what  caplara 

what  is  lawful  capture 

its  being  lawful  or  uolawful  di 

whenever  capture  ia  the  pro] 
may  recover  as  on  a  Idbb  by 

as  where  ship  ie  taken  in  conser 
or  in   caae   of  stranding,  aca 
followed  by  capture 

where  the  Biranding  ie 


saptur 


s  the  ) 


the  properly  is  not  changed  b' 
what  ia  requisite  to  make  con« 
'  ibe  underwriter  is  liable  for  d< 
captured  ship,  as  siWtge,  t 
BO,  fur  money  paid  by  way  of 

risk  of  British  capture  cannot 

derwriters 
■eiiure  afler  preliminaries  of  [ 
an  arrest  of  princes 
CAPTURE  AS  A  CONSTRUCTIV 

tlTuethe  Total  Losi) 
CARGO,  genera]  insurance  on,  does  no 
for  tive  stock 
oor  live  stock,  nor  prorender  I 
will  cover  succesaiTe  eargue*  i 

by  way  of  barter 
whether  it  includes  "  outfils" 
of  a  ship  "now  on  a  whaling 
products  of  the  loynge 
CARRIERS,  RESPONSIBIUTY  0 
gins  and  ends 
acts  passed  to  limit  owners'  n 
insurable  inlercsl  0/*inay  bt  r 

risks  of  loBB  by  land  carriage  i 

mun  form 
CAUSA  PBOXIMA  NON  REMOt 

writer  ia  liable  for  no  lost  i 

by  the  penis  insured  againi 
bat  he  is  liable  for  all  loas  so 
hence  the  raarim  aauaproxia 

limiia,  soDietimea  enlargea, 
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CAUSA  PROXIMA  NON  REMOTA  SPE CTATUR  —  (canrtnuerf) 

illustration  of  its  limiting  effect  765 

difficulty  of  applying  the  rule  in  practice  765  &  note, 

conflicting  judgments  of  Lord  Denman  and  Mr.  J.  Story,  on 
the  point  whether  a  sum  assessed  on  one  of  two  ships,  to 
make  good  damage  by  collision,  is  a  loss  by  the  perils  of  the 
seas  766,  767 

this  maxim  does  not  exclude  incidental  losses,  flowing  from 
th.e  direct  injury  to  the  thing  insured  764,  in  note. 

CHAIN  CABLES,  one  sixth  deducted  in  adjustment  from  cost  of  re- 
pairing ii.  984 

CHANGE  OF  VOYAGE.     (See  Deviation  and  Change  of  Risk) 

distinction  bei^^een  change  of  voyage  and  intention  to  deviate    i.  343 
difference  in  effect  between  the  two  345 

test  of  distinction  between  them  346 

voyage  commenced  under  a  fluctuating  purpose  to  sail,  if  pos- 
sible, to  the  port  of  destination  347 
engaging  on  an  intermediate  voyage  discharges  underwriter 

from  liability  for  subsequent  loss  348 

sailing  on  a  different  voyage  to  that  insured  discharges  under- 
writer in  toto  349 
even  as  to  the  losses  incurred  while  ship  is  in  the  course  of  the 

voyage  insured  349 

effect  of  change  of  voyage  flxed  upon  while  the  ship  is  at  the 

port  under  a  policy  '*  at  and  frum  "  350 

period  from  which  change  of  voyage  operates  as  a  discharge  351 

what  is  evidence  of  a  fixed  determination  to  change  the  voyage      351 
Doderwriter  liable  for  loss  accruing  before  purpose  to  change 

voyage  flxed  353 

merely  clearing  out  for  a  foreign  port  is  not  evidence  of  a 

change  of  voyage  353 

CHANGING  THE  SHIP,  the  ship,  after  commencement  of  risk, 
should  not  be  changed  without  necessity,  or  consent  of  un- 
derwriters i.  177 
and,  if  this  be  done,  the  latter  are  discharged  178 
even  though  the  substituted  ship  be  of  greater  strength  and 

burden  than  that  named  in  the  policy  178 

if,  however,  the  underwriters  consent,  or  the  ship,  in  the  course 
of  the  voyage,  becomes  disabled,  the  master  may  prucare  a 
substituted  ship,  and  the  liability  of  the  underwriters  will 
still  continue  179 

CHANGING  THE  MASTER.  Before  the  commencement  of  the  tjoy- 
age  another  master  may  be  substituted  for  him  named  in  the 
policy,  even  without  the  consent  of  underwriters  181 

but  the  substituted  master  should  be  of  the  same  nation  189 

^fraudulent  change  of  master  discharges  the  underwriters         188 
if,  in  the  course  of  the  voyage^  another  master  he  appointed, 
owing  to  the  sickness  or  disability  of  the  first,  this  makes  no 
difference  in  the  liability  of  the  underwriter  139 

but  this  substitution  ought  to  be  carefully  made  183 

mate  should  be  competent  to  take  command  in  case  of  death  or 
disability  of  master  183,  note. 

CHARTERER,  insurable  interest  of, 

charterer  who  covenants  in  case  of  loss  to  pay  full  value  has  an 

insurable  interest  in  ship  i.  958 

charterer  who  himself  sulAlets  the  ship  on  freight,  or  carries 
goods  in  her  for  freight,  has  an  insurable  interest  in  sach 
height  i.  358 


CHARTERER  —  {amliraial) 

ileo  in  the  profit  he  mikea  by  ( 

ahip 
ehailerer  hu  ui  infunble  inten 

ibe  liibilit;  of  having  to  pd; 
hw  an  insurable  inleieit  in  mo 

or  Trcight,  >nd  mav  insure  su 

it  diuinclly  ■ppeatB  from  Ibc 

were  adTinced  lu  part  of  tha 
where  ihiadoei  nut  diniiicilj  a 

advanced  bj  him  foi  the  < 
friight,  but  must  do  so  by  a  ■ 
when  ihe  charterer  ia  ao  far  ow. 

that  barrairy  may  be  comouti 

of  the  general  uwneia 
CHARTER-PARTY.     Different  liinda 

to  Ihe  nature  of  the  duminion 

o>er  the  ahip 
at  til  the  way  in  which  they  re; 

where  pan  is  to  be  paid  in  ad 
•n  illegality  on  any  part  iif  one 

paiiy  makes  the  whole  illega! 
but  a  coniempialed  illeealiiy   o 

nut  viiiate  ihe  outward  paasa| 
charier- parly  uaed  as  proof  that 

Toy  age  iasured 
CHINA TR  A DE,  naage  to  slore  shlp'a  r 

construction  of  policiea  on 

CLEARANCES,  FALSE.     (See  Sim\ 

not  di9c]u»ng  that  ship  carries 

charge  ihe  underwnier,  if,   fi 

muBt  haie  known  ihey  wouk 

CLEARANCES.     Evidence  of  Tojage 

CLEARING  OUT.  Merely  clearing  oi 
nation  than  thai  fixed  by  ibe  [ 
change  of voyage 

CLOTHES  ofcaptain  not  covered  by  ge 
for  they  are  not  merchancfiae 
do  not  contribute  in  general  a 

CLUBS  OF  SHIPOWNEKS  FOR  HU 
Muitu!  Iiawance) 

COIN.     (SeeBui/ion) 

COLLISION,  LOSS  BY,  different  poM 


liability  ol  the  uoderwriler  in  lb( 
where  no  fault  on  either  aide,  tb 

perils  of  the  teas 
•0  It  ia  where  all  the  fault  ia  on 
when  it  ia  impoBsible  lo  aaeeitai 
whole  damage  ia  therefore  a«« 
two  ahipi,  are  the  underwriiei 
perils  oflhe  aeai  ? 
they  are  in  the  United  Slatu,  bii 
opioionB  of  foreign  juriata 
COLONIAL  TRADE.    Former  colooii 
by  the  old  NavigaiioD  Laws  (aci 
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COLONIAL  TRADE—  (continued) 

oppressive  and  injurious  eflfects  of  the  old  system  719 

present  law  by  which  the  colonial  trade  of  Great  Britain  is  reg- 
ulated, 8  &  9  Vict.  c.  93.  713 

COMITY  OF  N  ATIONS.     Meaning  of  the  term,  and  extent  to  which 

the  doctrine  is  carried  in  England  i.  640-642 

it  is  not  acted  on  to  the  same  extent,  if  at  all,  in  France  641 

it  prevails  in  the  United  States  641 

the  doctrine  at  first  only  extended  to  the  sentences  of  foreign 
tribunals  in  amity  with  this  country,  but  now  is  applied 
equally  to  those  that  are  hostile  641 

present  limitations  of  this  doctrine  649 

COMMENCEMENT  OF  THE  RISK.     (See  Duration  of  the  Risk) 

COMMISSIONS  are  a  lawful  subject  of  insurance  i.  206  &  note. 

the  goods  out  of  the  sale  of  which  they  are  to  accrue  must  be 

at  risk,  and  assured  interested  therein  at  time  of  loss  206 

if  this  be  not  so,  assured  has  no  insurable  interest  242,  243 

notice  of  abandonment  not  required  to  recover  for  a  total  loss 
on  commissions  ii.  1051 

COMMISSIONS  DEL  CREDERE,  what  they  are  i.  119 

broker  entitled  at  once  to  commission  119 

a  del  credere  commission  does  not,  per  m,  and  without  other 

requisites,  entitle  the  broker  to  set  off  losses  121,  125,  126 

as  far  as  the  case  of  Grove  v.  Dubois  is  inconsistent  with  this 

position,  it  is  overruled  118  note  (c)  and  note  (2) 

broker's  commissions,  how  sued  for  i.  137.  ii.  1310 

COMPANIES,  INSURANCE.     (See  Insurance  Companies) 

CONCEALMENT,  OR  SUPPRESSIO  VERI  — 

1.  Definition  of  i.  536 

what  are  material  facts  536 

principle  on  which  concealment  avoids  the  policy  536 

observations  of  Lord  Mansfield  in  Carter  v.  Boehm  536 

concealment  by  agent  of  a  material  fact  unknown  to  his  prin- 
cipal avoids  the  policy  537 
80  where  fact  is  known  to  the  principal,  but  unknown  to  the 

agent  537 

concealment  by  underwriter  of  ship's  arrival  537 

general  rule  as  to  what  intelligence  ought  to  be  communicated 

to  the  underwriter  537 

nature  of  the  intelligence  where  concealment  avoids  the  policy      538 
though  this  intelligence  turn  oat  to  be  unfounded,  or  the  loss 
arise  from  a  cause  wholly  unconnected  with  the  fact  con- 
cealed, the  policy  is  still  avoided  538 
cases  illustrating  this                                                                         538 
result  of  the  authorities  539 
practical  rule  fur  brokers  as  to  what  to  communicate                     539 
9.  What  is  a  material  concealment, 

time  of  ship's  sailing  ought  to  be  communicated  when  ship, 

at  date  of  policy,  is  a  missing  ship  540 

what  is  meant  by  a  missing  shtp  540 

cases  in  which  concealment  of  time  of  ship's  sailing  has  been 

held  fatal  to  the  policy  541  -  543 

question  of  materiality  of  concealment  is  for  the  jury  543 

but  court,  if  they  think  their  verdict  wrong  on  this  point,  will 

send  down  the  case  for  a  new  trial  543 

jury  are,  however,  sole  judges  of  question  whether  given  ship 
on  a  given  voyage  is  out  of  time  543 
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CONCEALMENT,  OR  SUPPRESSIO  VERT  —  (continued) 

if  material  facts  are  Vought  to  li^ht  after  order  giTcn  to  insure, 

they  ought  to  be  communicaied  with  all  diligence  658 

if  order  of  coantermand  be  sent  up  in  tinne  by  the  assured,  but 
nut  communicated  till  too  late  by  the  broker,  this  avoids  the 
policy  658 

4.  Matters  lying,  or  presumed  to  lie,  within  the  knowledge  of  the 

underwriter,  need  not  be  disclosed, 

Lord  Mansfield's  rule  in  Carter  v.  fioehm  as  to  what  need  not 

be  disclosed  559 

facts  comprised  in  the  general  usages  of  trade  need  not  be 

disclosed  559, 560 

general  and  established  restrictions  on  commercial  intercourse 
need  not  be  communicated,  but  occasional  trade  regulations 
must  561 

all  intelligence  in  Lloyd's  English  lists  is  presumed  to  be 
known  to  the  underwriters,  and  need  not  therefore  be  dis- 
closed 569 

is  the  rule  the  same  as  to  the  contents  of  the  foreign  lists  ?  562 

if  any  misrepresentation  have  been  made  to  underwriter,  and 
he  appears  in  fact  not  to  have  consulted  the  lists,  this  pre- 
sumption falls  to  the  ground  563 

withholding  information  necessary  to  show  the  materiality  to 
the  risks  of  a  fact  contained  in  Lloyd's  lists  is  fatal,  if  pri- 
vately known  to  the  assured  564 

qutere,  whether  matters  of  marine  intelligence  contained  in  the 
public  papers  are  presumed  to  be  in  the  knowledge  of  the 
underwriter  564 

held  in  the  United  States  that  they  are,  if  papers  are  taken  in 

and  filed  by  the  underwriters  564 

mere  items  of  general  news  not  having  any  immediate  relation 
to  the  risk  need  not  be  communicated  565 

5.  Nothing  need  be  disclosed  which  the  underwriter  impliedly 

waives  being  informed  of, 

io  insurance  on  a  private  ship  of  war  her  secret  destination 

need  not  be  disclosed  565 

nor,  in  insurance  on  ship  for  a  homeward  voyage,  the  fact  of 
her  having  required  some  repairs  at  the  outport  566 

nor  that  a  ship  insured  "  at  and  from  "  a  foreign  port,  b  not 

actually  at  that  port  when  insured  566 

the  assured  need  not  in  the  first  instance  disclose  facta  tending 
to  show  that  the  ship  is  unseaworthy  for  the  voyage  567 

if,  however,  the  underwriter  calls  for  information  on  the  point, 
the  assured  must  give  it  truly  567 

the  assured  on  perishable  goods  need  not  disclose  their  dam- 
aged condition  569 

nor  need  he  disclose,  unasked,  all  bygone  casualties,  or  pro- 
duce all  the  letters  relating  to  her  previous  condition  569 

her  state  at  that  time  is  all  he  need  communicate  569 

facts  are  all  the  assured  need  disclose  ;  he  need  not  also  com- 
municate the  apprehensions  of  his  correspondents  569 

he  need  not  disclose  what  lessens  the  risk  670 

6.  Materiality  of  concealment  and  fact  of  non  disclosare,  how  proved, 

the  question  of  the  materiality  of  the  fact  concealed  ib,  gen- 
erally speaking,  for  the  jury  670 
especially  as  to  the  point  whether  ship  is  out  of  time  670 
whether  the  jury,  in  forming  their  judgment  as  fO  the  mate^ 
riahty  of  the  fact  concealed,  may  be  assisted  by  the  evidence 
of  skilled  witnesses  671 


1892 


CONCEALMENT  OR  SUPPRESSIO  VERT  —  (coniinMed) 

muthorities  for  and  against  the  admiaaibility  of  thia  evidenee 

remarks  upon  the  question 

upon  which  party  does  it  lie  to  proTe  the  non-eommanieatioi 

a  materisl  fact, 
law  as  to  ihe  point  in  the  United  States 
suggested  rule  founded  on  Elkin  v.  Jansen 

CONDEMNATION,  in  order  to  be  valid,  must  be  proDonnced  bi 

Prize  Court  of  the  captor  state 
sitting  in  the  territory  either  of  the  captor ^  or  of  ao  aO^,  bat  i 

of  a  neutral 
sentence  of  prize  pronounced  by  an  enemy^s  consul  in  a  neati 

territory  is  void 
eren  though  such  territory  be  in  the  military  occupation  of  ti 

captor  Slate 
condemnation  is  valid  when  pronounced  by  a  belligerent  in  ti 

territory  of  an  ally  on  ships  brought  into  the  ally^s  ports 
so  is  a  condemnation  pronounced  by  the  enemy's  prize  coa 

upon  prizes  lying  in  the  ports  of  neutrals  or  allies 
the  property  is  not  changed  by  capture  till  there  has  bees 

valid  sentence  of  condemnation 

CONSEQUENTIAL  LOSSES.    Expenses  and  charges,  which  are 
necessary  consequence  of  loss  by  the  perils  insured  agaiosi 

are  recoverable  under  the  policy 
such  as  salvage,  expense  of  necessary  lepaiiSy  of  redainuoj 

captured  property,  &c. 
but  the  underwriter  on  one  subject  of  insurance  has  nothing  t 

do  with  losses,  charges,  or  contributions  imposed  upon  it  b] 

reason  or  on  account  of  loss  on  another 
thus,  loss  sustained  by  having  to  pay  the  same  freight  on  i 

diminished  value  on  goods  arriving  sea-damaged,  will  oo 

fall  on  the  underwriter  on  goods 
nor  charge  for  pro  rata  freight 
qwtre^  as  to  charge  fur  increased  freight  in  cases  of  tranship 

ment 
underwriter  on  goods  not  liable  for  loss  incurred  by  their  foreec 

sale  for  the  repairs  of  ship 
nor  underwriter  on  ship  for  expenses  incurred  by  the  deteatioi 

of  the  goods 
total  loss  of  ship  and  goods  involves  total  loss  of  the  freight  and 

profits 

CONSIGNEE  AND  CONSIGNOR.    Different  kinds  of  oonsigiMei 
when  consignee  may  insure  for  benefit  of  consignor  U' 

mere  naked  consignees,  not  commissioned  to  sell,  nor  having  a 

lien  for  advances,  have  no  insurable  interest,  oo  their  own 

account 
but,  under  the  28  6.  3.  c.  56,  they  may  insure  in  their  own 

names  on  account  of  the  consignor  by  his  direction 
and  on  refusal  of  the  consignees  of  the  goods  to  take  to  them, 

or  to  insure,  may  themselves  do  so  on  account  of  the  con- 
signor, though  without  his  directions 
his  subsequent  ratification  of  such  insurance,  if  given  with 

knowledge  of  what  has  been  done,  is  equivalent  to  a  pis- 

vious  direction  to  insure 
consignees  having  a  lien,  have  an  insurable  interest  on  theii 

own  account,  to  the  extent  of  their  claim  ^^ 

may  efifect  insurance  op  to  the  whole  amount  of  the  ooosigB- 

ment 
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^SIGNEE  AND  CONSIGNOR  —  (con/inwa/) 

and  apply  the  proceeds  of  the  policy  to  their  own  benefit  to  the 
fiill  extent  of  their  claim,  holding  the  residue  in  trust  for  the 
party  entitled  249 

indorsement  of  the  bill  of  lading  primd  facie  passes  an  insura- 
ble interest  in  the  goods  to  the  indorsoe  up  to  the  full  extent 
of  their  value  247 

but  where  it  is  only  intended  to  pass  a  limited  interest,  the  in- 
dorser  retains  an  insurable  interest  247 

creditors  of  the  consignor  may  insure,  in  their  own  names  and 
on  their  own  account,  goods  held  for  them  by  third  parties 
under  the  consignor's  directions  249 

bot  they  cannot  insure  goods  where  the  consignor  has  directed 
the  proceeds  of  the  consignment  to  be  held  for  their  use  248 

consignees  of  captured  ships,  who  have  accepted  and  paid  bills 
for  the  costs  of  their  restitution,  have  an  insurable  interest 
therein,  when  restored,  up  to  the  amount  of  their  acceptan- 
ces, though  they  are  not  the  original  owners  249 

a  consignee  cannot  avail  himself  of  an  insurance  efifected  on 
his  own  account,  where  such  insurance  would  be  unavaila- 
ble for  the  consignor  250 

general  agents,  who  have  accepted  bills  on  a  consignment  and 
effected  insurance  on  it  at  the  direction  of  their  principal, 
may  apply  the  proceeds  to  their  own  use  as  against  his  other 
creditors,  to  the  full  amount  of  their  general  balance  against 
him  251 

^SOLIDATION  RULE.     Reasons  of  the  practice  of  consolidating 

actions  on  policies  ii.  1277 

nature  of  the  consolidation  rule  1277 

terms  on  which  it  is  granted  1278 

must  be  by  consent  of  plaintiff*,  it  being  a  favor  aslced  by  de- 
fendant 1276 
effect  of  the  rule  when  granted  1280 
binds  defendant,  if  verdict  satisfactory  1280 
aliter,  where  verdict  not  satisfactory                                                1280 
but  court  will  not  grant  a  second  new  trial,  nor  open  the  con- 
solidation  rule  to  permit  the  same  question  to  be  retried 
against  another  underwriter  1280 
the  condition  '*  not  to  bring  writ  of  error  "  extends  only  to 

formal  objections  1281 

not  to  material  points  of  law  going  to  the  merits  of  the  case        1281 
rule  for  a  new  trial  is  a  stay  of  proceedings  1281 

consolidation  rule  does  not  bind  the  plaintiff*  1281 

when  rule  is  opened  on  plaintifiT's  application,  the  court  will 
extend  the  terms  on  which  the  first  trial  took  place  to  the 
subsequent  actions  1282 

aliteTf  where  plaintifiT  proceeds  to  try  the  second  cause  with- 
out such  application  128S 
aAer  entering  into  rule  to  abide  by  the  determination  of  court 
on  a  point  of  law,  such  rule  cannot  be  opened  on  affidavit  of 
matters  which  might  have  been  gone  into  on  the  trial  1282 
cause  tried  under  a  consolidation  rule,  and  referred  to  arbitra- 
tion, cannot  be  refened  back  because  arbitrator  has  awarded 
only  an  aggregate  sum  as  damages  1283 
costs  on  payment  of  money  into  court  under  1283 

5JSTBUCTI0N  OF  THE  POLICY.    The  principles  of  construc- 
tion applicable  to  policies  are  the  same  as  those  applicable  to 
other  mercantile  contracts  i.  04 

TOL.    U.  55 
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or  that  underwriters  are  not  liable  for  leakage  caused  by  perils 

of  the  seas,  unless  cargo  shifted,  or  casks  damaged  76 

aU  usages  referred  to  and  adopted  by  the  parties  in  their  con- 
tract, are  binding  71,  note. 

3.  Where  the  sense  of  the  words  used  in  policies  is  ambiguous  or 

obscure,  parol  evidence  is  admissible  to  explain  their  mean- 
ing 76 
general  rule  on  this  subject,  as  stated  by  Chancellor  Kent     76,  note. 
technical  or  local  terms,  or  words  used  in  a  secondary  sense, 

may  be  explained  by  parol  76 

instances  of  this  in  words  employed  in  the  common  memoran- 
dum 77 
meaning  of  clause  *'  with  or  without  letters  of  maiqae  "  77 
meaning  of  word  **por/"  77,  78 
meaning  of  the  term  ^^ Indian  islands**  76 
meaning  of  the  word  **  Baltic**                                                     78 

4.  Where,  however,  the  words  are  plain  and  unambiguous,  parol 

evidence  cannot  be  admitted  to  alter  or  contradict  them, 
parol  evidence  cannot  alter  the  terms  of  the  policy  as  to  the  in- 
ception of  risk  on  goods  79 
Dor  as  to  the  duration  of  the  risk                                                       79 
nor  show  that  a  particular  ship  was  excepted  out  of  a  general 

insurance  on  **  ship  and  ships  **  79 

5.  In  a  doubtful  question  of  construction  the  written  have  greater 

weight  than  the  printed  clauses  80 

e6^t  of  the  words  *'  ship,**  freight ^  profits^  &c.  written  at  foot 
or  on  margin  of  policy  80 

6.  Written  clauses  are  to  be  construed  more  rigorously  against  the 

parties  by  whom  they  are  inserted  80 

ONSTRUCTIVE   TOTAL   LOSS   GENERALLY,  definition  of 

constructive  total  loss  ii.  1059 

classes  of  constructive  total  losses  1052  &  note. 

constructive  total  loss  in  U.  States,  when  vessel  or  cargo  in- 
jured more  than  half  their  value  1052,  in  note. 

origin  of  the  rule  1059,  in  note. 

rule  favored  in  some  courts  and  restrained  in  others       1052,  in  note. 

of  notice  of  abandonment  1059 

the  state  of  things  which  entitles  the  assured  to  give  notice  of 
abandonment  is  different  to  that  which  will  entitle  him  to 
recover  as  for  a  total  loss  1053 

upon  what  kind  of  intelligence  the  assared  may  give  notice  of 
abandonment  1053 

lie  has  only  this  right  in  case  of  constructive  total  loss  1053 

Imt  on  hearing  of  a  constructive  total  loss  he  may  give  such 
notice  immediately  1054 

if  the  intelligence  prove  wholly  false  the  notice  of  abandon- 
ment goes  for  nothing  1055 

the  facts  at  the  time  of  notice  must  amount  to  a  eonstmetive 

total  loss  in  order  to  give  it  any  validity  1065 

but  even  though  the  loss  at  time  of  giving  notice  was  constructr 
ively  total,  the  assured  cannot  recover  as  for  a  total  loss, 
unless  it  continues  so  down  to  the  time  of  action  brought  1056 

our  law  differs  in  this  respect  from  that  of  all  other  maritime 

states  1067 

law  of  France  under  the  Code  de  Commerce  1057 

law  in  the  United  States  1057 

BO  loss  can  give  the  right  of  abandonment  which  is  not  prexi- 
mately  caused  by  the  perils  insured  against  1058 


INDBX.  1897 

NSTRUCTIVE  TOTAL  LOSS  ON  SfflP  — (coiKintierf) 

arrest,  detention,  and  embargo,  is  a  groand  of  abaDdonment, 
where  likely  to  be  of  long  or  uncertain  daration  1077 

if  the  arrest  be  only  of  very  short  daration,  or  for  a  limited 
purpose,  it  is  no  groand  of  abandonment  1077 

as  where  a  com  ship  was  stopped  to  take  oat  her  cargo  for  a 
£iumshing  town  1077 

or  a  merchantman  stopped  eleven  days  by  a  British  cruiser,  to 

prevent  her  sailing  mto  an  embargo  1077 

arrest,  detention,  &c.,  confer,  in  this  country,  an  immediate 
right  of  abandonment  1078 

IB  France,  and  other- foreign  countries,  certain  delays  are  in- 
terposed 1078 

effect  of  repurchase  of  ship  by  master  afier  capture  and  illegal 
condemnation  1078 

if  in  such  cases  the  ship  is  restored  to  her  owners,  before  ac- 
tion brought,  the  loss  is  not  constructively  total,  but  only 
average,  to  the  extent  of  the  cost  of  the  repairs,  and  repur- 
chase money  1079 

doctrine  in  the  United  States  as  to  the  effect  of  re-purchase  by 
the  master  1079  &  note. 

duty  of  master  and  mariners,  in  cases  of  capture  1079,  note. 

n.  Cases  of  in  navigability  by  sea  perils,  where  repair  is  impractica- 
ble, or  the  cost  thereof  would  exceed  the  repaired  vialue,  — 
right  of  master  to  sell. 

where  ship  is  wrecked  or  stranded,  under  circumstances  which 
leave  no  probable  chance  of  extricating  her  from  the  peril  at 
all,  or  at  an  expense  less  than  her  value,  it  is  a  constructive 
toulloss  1080 

in  such  cases  the  master  also  is  by  law  empowered  to  sell  the 
ship  1081 

hence  the  question,  whether  the  loss  on  ship  was  construc- 
tively total,  often  turns  on  the  point,  whether  the  sale  by  the 
master  was  justified  under  the  circumstances  1081 

but  the  sale,  per  se,  gives  no  right  to  abandon  1083 

sale  to  defray  salvage  1083,  note. 

whether  master  may  sell  in  any  but  foreign  country  1086,  note. 

whether  there  has  been  a  sale  or  not,  the  right  of  abandon- 
ment vests,  if  the  state  of  the  ship  be  such  as  to  make  the 
lose  constructively  total  1083 

if  ship,  afler  the  casualty,  cannot  be  repaired  so  as  to  keep  the 
sea,  from  want  of  materials,  or  the  impossibility  of  procur- 
ing money  or  credit,  this  is  a  constructive  total  loss  1083 

East  India  ship  sold,  disabled,  at  Calcutta,  because  captain 
eould  not  in  any  way  raise  funds  for  repairing  her,  held  a 
<y)nstructive  total  loss  1083,  1084 

but  mere  fact  that  cost  of  repairs  and  rate  of  bottomry  interest 
is  extravagantly  high  at  the  place  of  the  casualty,  will  not 
justify  a  sale  1085 

nor  will  a  mere  difficulty  in  procuring  materials  1085 

if  master^s  want  of  means  to  get  ship  repaired  arise  from  the 
fault  of  the  agents  or  correspondents  of  the  assured,  his  con- 
sequent sale  of  the  ship  will  not  be  a  constructive  total  lose      1085 

where  there  is  no  reasonable  hope  of  extricating  the  ship  from 
the  peril  at  all,  or  where  the  estimated  cost  of  so  doing 
and  repairing  will  exceed  ship's  value  when  repaired,  the 
master  may  sell,  and  the  loss  v!rill  be  constructively  total  1086 

statement  of  the  doctrine  by  Chief  J.  Tindal,  Lord  Tenterden, 
and  Mr.  J.  Story  1067 
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the  cost  of  repairs  must  be  estimated  with  refereDoe  to  all  the 
circumstances  attending  the  ship  at  the  time  and  place  of  the 
casualty  1100 

if  repairs  cannot  be  made  at  place  of  disaster,  but  at  some 
place  near  and  to  which  vessel  can  go,  duty  of  master  to 
seek  such  place  and  repair  1100,  note, 

partial  repairs  at  place  of  casualty  may  be  added  to  subsequent 

complete  repairs,  in  estimating  the  cost  HOC 

so  also  the  expenses  uf  extricating  the  ship  from  the  peril  1101 

one-third  new  for  old  is  not  to  be  deducted  in  estimating  the 

cost  of  repairs  1 101 

this  deduction  is  made  in  Massachusetts  1101,  note. 

qutere^  whether  the  expense  of  such  repairs  as  the  old  and  de- 
cayed state  of  the  ship  may  have  rendered  necessary,  to  be 
deducted  1101 

it  is  not,  where  ship  shown  or  admitted  to  have  been  seawor- 
thy when  she  sailed  1 103 
in  such  case  it  need  not  be  left  distinctly  to  the  jury  to  say 
whether  the  particular  injuries,  arising  from  the  perils  in- 
sured against  J  could  not  be  repaired  for  less  than  the  repaired 
value                                                                                              1102 
nor  need  they  be  told  to  exclude  from  their  estimate  all  re- 
pairs made  necessary  by  the  old  and  decayed  state  of  the 
ship  1 103 
doctrine  as  to  this  point  in  the  United  States  1104 
general  result  of  the  authorities                                                       1105 
sums  due  from  shipowner,  as  a  general  average  contribution, 

cannot  be  added  to  cost  of  repairs  1 105,  &  note, 

what  is  the  valite  of  the  ship  with  which  cost  of  repairs  is  to  be 

compared  1105 

her  value,  when  repaired  —  not  that  fixed  in  the  policy  1106 

cases  illustrating  this  1 106  - 1 1 1 1 

case  uf  Dutch  East  Indiaman,  which  would  not  sell  in  Holland 
for  so  much  as  her  repair  would  cost,  owing  to  her  having 
been  stranded ;  nor  in  England,  owing  to  her  want  of  Brit- 
ish register  1106-1108 
case  of  ship  valued  in  the  policy  at  17,500/.,  whose  marketa- 
ble value,  when  repaired,  would  have  been  9000/.,  and  cost 
of  repairs  10,500/.  1 108  - 1 1 1 1 
ships  worth  to  her  particular  owners  is  not  the  test,  but  her  fair 

marketable  value  1108 

opinion  of  judges  in  Manning  o.  Irving  1110 

in  determining  whether  loss  be  total  or  partial,  policy  b  thrown 

out  of  the  question  1 1 10 

same  law  as  to  this  point  in  the  United  States  1111 

except  in  Massachusetts  and  New  York  1087,  note,  1111,  note, 

special  clause  in  Boston  policies  1111 

suggested  similar  clause  in  English  policies  1111 

no  constructive  total  loss  on  ship,  when,  instead  of  being  aban- 
doned or  sold,  she  is  repaired  abroad  on  bottomry,  by  the 
master,  and  returning  to  this  country  is  sold  for  less  than  the 
freight,  in  order  to  satisfy  the  bottomry  bond  1112,  1113 

in  case  of  partial  loss  by  innavigability,  the  underwriters  have 

nothing  to  do  with  the  bottomry  bond  1114,  see  note, 

unless  they  have  dissuaded  the  shipowner  from  abandoning, 

and  themselves  undertaken  the  repairs  1114 

an  offer,  however,  by  underwriters  to  take  all  the  expense  of 
repairs  cannot  devest  a  once  vested  right  of  abandonment        1114 
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a  perishable  cargo  may  be  sold,  and  will  be  held  totally  lost, 
if,  in  consequence  of  an  embargo  at  the  port  where  it  lies, 
and  there  being  no  warehouses  there,  it  must,  if  not  sold,  be 
kept  six  months  on  board  a  leaky  ship  1195 

mere  retardation,  or  loss  of  voyage  for  the  season,  is  never  a 
constructive  total  loss  on  imperishable  goods  1130 

IB  only  80  on  perishable  goods,  when  they  are  so  sea-damaged 
that  they  may  be  spoiled  if  kept  till  they  can  be  forwarded       1136 

cases  illustrating  these  positions  1126-  1138 

sale  of  cargo  at  intermediate  port,  without  waiting  to  see 
whether  the  original  ship  might  not  have  been  manned  or 
repaired,  or  other  ships  procured,  held  not  justifiable  1138 

where  means  of  transhipment  exist,  and  the  goods  can  be 
kept  with  a  reasonable  hope  of  being  sent  on  in  a  merchant- 
able state,  the  master  cannot  sell,  nor  the  assured  abandon       1139 

though  at  one  time  the  state  of  the  goods,  (as  in  cases  of  sub- 
mersion,) was  such  as  to  justify  abandonment,  yet,  unless 
the  right  were  then  exercised,  it  will  be  defeated  by  the  sub- 
sequent recovery  of  the  goods  in  such  a  state  that  they  may 
be  sent  on  to  a  market  1139 

if,  however,  they  cannot  be  sent  on  with  any  prospect  of 
arriving  in  a  merchantable  state,  they  need  not  be  for- 
warded, but  may  be  sold  and  abandoned,  though  means  of 
transhipment  exist  1130 

as  where  ship,  with  a  cargo  of  sugars,  was  driven  back  disa- 
bled to  her  loading  port,  with  no  part  of  the  sugars  in  a  fit 
state  to  be  forwarded  1131 

or  cargo  of  wines  recovered  from  a  wrecked  ship,  so  sea-dam- 
aged, that,  though  part  might  have  been  sent  on,  yet  it  was 
better  for  all  concerned  that  the  whole  should  be  sold      1133,  1133 

where  goods  would  be  worth  nothing,  or  would  perish  before 
arrival  if  sent  on,  and  are,  tlierefore,  sold  —  this  i^  fortiori, 
is  a  constructive  total  loss  1 133 

the  cost  of  transhipment,  as  compared  with  the  probable  worth 
of  the  cargo,  if  forwarded,  is  a  fit  circumstance  to  be  consid- 
ered in  deciding  whether  to  sell  or  to  tranship  1134 

in  such  cases  the  nature  of  the  cargo  is  also  to  be  taken  into 

consideration  1134 

if  any  separable  part  of  a  cargo  can  be  sent  on  in  a  compara- 
tively undamaged  state,  it  ought  to  be  transhipped,  and  can- 
not rightfully  be  sold  1135 

a  sale,  not  otherwise  justifiable,  is  not  made  so  by  a  vice-admi- 
ralty decree  1135 

)NSTRUCTIVE  TOTAL  LOSS  ON  FREIGHT, 
I.  In  cases  of  capture,  arrest,  seizure,  &c. 

a  constructive  total  loss  on  ship  and  cargo  gives  a  prima 
facie  right  of  abandonment  on  freight  1 136,  &  note. 

bat  the  right  to  recover  as  for  a  total  loss  on  freight  depends  on 
the  question  whether  freight  has  been,  in  fact,  earned  before 
action  brought  1136 

where,  on  embargo  of  ship  and  cargo,  freight  was  abandoned, 
but  ship,  before  action  brought,  arrived  earning  fall  freight  — 
held  not  a  constructive  total  loss  on  freight  1137 

a  mere  retardation  of  the  voyage,  if  it  does  not  prevent  freight 
from  being  ultimately  earned,  is  not  a  consuuctive  total  loss 
on  freight  1138 

whether  the  freight  ultimately  earned  be  the  particular  freight 
contracted  for,  or  not,  makes  no  difference  1138 


INDEX.  1403 

rAOB 

CONSTRUCTIVE  TOTAL  LOSS  ON  FREIGET  ^  (continued) 

consequences  resulting  from  this  state  of  English  l^w  1151 

underwriter  who,  on  abandonment,  has  paid  a  total  loss,  will  be 
entitled  to  recover  back  from  the  assured  freight  ultimately 
earned  1151 

at  all  events,  where  the  rights  of  the  abandonee  of  ship  do  not     . 
interfere  115S 

as  a  practical  rule,  ship  and  freight,  in  this  country,  should  be 

insured  in  distinct  policies  115S 

or,  if  in  one  policy,  then  with  specific  clauses  115S 

in  the  United  States,  in  such  case,  the  whole  freight  is  appor- 
tioned pro  rata  ;  that  earned  before  the  casualty  goes  to  the 
underwriter  on  freight ;  that  earned  after  to  underwriter  on 
ship  1153 

this  doctrine  seems  preferable  to  our  own  ;  illustrations  of  its 

practical  working  1153 

law  in  France  as  to  the  effect  of  an  abandonment  of  ship  or 

freight  1153 

in  France,  freight  paid  in  advance  upon  goods  that  ultimately 
arrive  passes  to  the  abandonee  of  ship  ;  but  the  freight  of 
goods  landed  previously  to  the  casualty  does  not  1153 

what  deductions  are  to  be  made  from  freight  ultimately  earned, 
before  its  proceeds  are  paid  over  as  salvage  to  the  different 
sets  of  underwriters  1155 

expenses  of  shipping  fresh  cargo  are  to  be  deducted,  but  expen- 
ses caused  by  mere  detention  for  repairs  are  not  1 156 

CX)NSULS  engaging  during  time  of  war  in  the  privileged  trade  of  the 

enemy  lose  neutral  character  and  consular  privileges  i.  106 

enemy's  consul  sitting  in  a  neutral  country  cannot  pronounce  a 
valid  sentence  of  condemnation  on  captured  ship  639 

CONTRABAND  OF  WAR.    Contraband  properly  is  only  that  trade 

which  is  carried  on  by  neutrals  in  time  ofvoar  i.  740 

what  articles  are  contraband  of  war  736 

division  of  Grotius  736 

articles  ancipitis  usus  736 
whether  they  are  contraband  or  not  depends  on  the  object  for 

which  they  are  destined  738 
the  best  practical  test  of  this  question  is  the  nature  of  the  port 

to  which  they  are  destined  738 

enumeration  of  articles  held  to  be  contraband  of  war  728 

this  is  partly  settled  by  international  treaties  737 
daims  of  the  armed  neutrality  of  1780  as  to  articles  ancipitis 

usus  737 
decisions  of  Lord  Stowell  as  to  the  contraband  nature  of  arti- 
cles ancipitis  usus                                                                 737,  738 
contraband  affects  with  illegality  all  the  goods  on  board  belong- 
ing to  the  same  owner  739 
but  not,  except  in  aggravated  cases,  the  ship  739 
all  insurances  on  articles  contraband  of  war  are  Toid,  and  inca- 
pable of  being  enforced  in  the  courts  of  the  belligerent  country  740 
o/t/er,  in  the  courts  of  a  neutral  state  740 

CONVOY.    Definition  of  convoy  i.  605 

of  sailing  with  convoy  so  as  to  satisfy  the  warranty  604 

(See  Warranty  to  sail  with  Convoy.) 

tailing  instructions  are  essential  to  a  sailing  with  convoy  611 

what  sailing  instructions  are  611 

30NVOY  ACTS.     Origin  of  the  Convoy  AcU  i.  717 

their  object  and  principal  provisions  717 


1404 


INDEX. 


■»■  L 

»  r 


CONVOY  ACTS— (con/intittO 

cai*cs  excepted  from  the  operation  of  the  act 

constructioa  of  the  acta 

they  are  preaumed  to  be  complied  with  till  the  cootraij 

shown 
in  order  to  aToid  the  policy,  the  assared  moat  himself  ba 

been  privy  to  and  instrumental  in  the  violation  of  the  act 
the  courts  strict  as  to  tcant  of  license  to  sail  without  convoy 
the  owner  of  goods  loaded  on   board  a  ship  so  sailing  he 

bound,  at  his  peril,  to  see  that  she  had  a  proper  license 

cases  as  to  the  sufficiency  of  license  to  sail  without  convoy 

foreign  built  ships,  British  owned,  held  not  to  require  a  registc 

and  therefore  to  be  empowered  to  sail  without  convoy 

license  excusing  it 
exemption  as  to  ships  proceedings  from  their  port  of  dearao 

to  join  convoy,  on  giving  bond,  &c. 
exemption  as  to  ships  sailing  fromybrei^  porta  where  no  w 

voy  appointed  by  the  English  goYernment  and  no  perM 

authorized  to  grant  them 
in  order  to  sail  with  convoy,  under  the  acta,  the  same  fbm 

are  requisite  as  for  sailing  with  convoy  under  the  warrant] 
it  must  be  a  sailing  with  convoy ybr  the  voyage 
if  ship  have  once  sailed  out  of  port  with  convoy,  and  be  drive 

back,  she  may  sail  a  second  time  without  convoy 

CONVOY  BOND,  used  as  evidence  that  foundered  ahip  sailed  on  tl 
voyage  insured 

COPPER  SHEATHING,  underwriters  responsible  for  damage  done  i 
it  by  being  torn  or  scraped  off  by  rocks 
but  not  for  wear  and  tear 
practice  as  to  adjusting  average  loss  on  copper  sheathing 

CORN  in  the  memorandum  includes  malt,  peas,  and  beans 

CORN-SHIP  seized  to  supply  a  famished  town  iL  8 

seized  by  a  meal-mob  in  Ireland,  and  stranded 

COURTS  OF  PRIZE,  sentences  of  foreign  i.  i 

copies  of,  properly  authenticated  and  produced  under  seal  < 

the  court  are  evidence  of  the  fact  and  the  grounds  of  condeo 

nation 
proper  mode  of  authenticating  these  sentences 
what  are  courts  of  competent  jurisdiction  in  matters  of  prise 
they  must  be  prize  courts  of  4be  captor  government 
held  in  the  territories  either  of  the  captors  or  their  allies,  be 

not  of  neutrals 
a  belligerent  prize  court  sitting  in  its  own  country  has  jarisdic 

tion  over  prizes  lying  in  neutral  of  hostile  porta 

COURTS,  JURISDICTION  OF.     (See  Jurisdiction  of  Courts) 

CRUISING.     (See  Deviation  and  Change  of  Risk) 
What  cruising  is 
cruising  is  a  deviation  for  a  merchant  ship,  though  carryin, 

letters  of  marque 
such  ship  may  engage  and  capture  an  enemy  that  comes  io  he 

way 
but  cannot  alter  her  course  to  chase  a  strange  sail 
clause  *'  with  or  without  letteraof  marque  "  gives  no  liberty  t 

cruise 
cruising  on  thissiue  Cape  Horn,  under  liberty  to  cniise  on  tfa 

other,  is  a  deviation 
liberty  to  cruise  for  six  weeks  means  six  auocesaive  weeks 
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cruising  contrary  to  the  intent,  and  inconsistently  with  the  in- 
structions of  his  owners,  is  barratry  in  the  captain  of  a  mer- 
chant ship  ^  ii.  824 

^ENCT.     Mode  of  ascertaining  the  insurable  value  of  goods  in- 
voiced in  the  currency  of  a  port  with  which  there  is  no  cur- 
rent rate  of  exchange  i.  329 
where  there  is  a  current  rate  of  exchange  339 

AGES,  nominal  damages  can  alone  be  recovered  where  no  proof 

given  of  extent  of  loss  ii.  1339 

damages  in  nature  of  interest  may  now  (by  3  &  4  W.  4.  c.  42.) 

be  given  beyond  amount  recoverable  on  the  policy  1340 

E  OF  POLICY  is  inserted,  not  in  the  body  of  the  policy,  but  in 

the  subscription  i.  39 

the  day,  month,  and  year  of  each  subscription  must  be  accu- 
rately inserted  39 

K-GOODS  are  not  covered  under  general  designation  of*  goods"  i.  213 
unless  there  be  an  usage  to  carry  them  on  deck  213 

and  even  then  they  should  either  be  insured  as  deck-goods,  or 

their  specific  denomination  inserted  in  the  policy  213 

their  jettison  gives  no  claim  to  general  average  contribution, 

unless  so  carried  by  usage  of  trade  ii.  888 

in  which  case  it  does,  and  neither  shipowner  nor  underwriter 

need  be  proved  to  have  had  notice  of  such  usage  888 

pleadings  adapted  to  cases  in  which  claims  to  general  average 

contribution  are  made  and  resisted  on  this  ground  1298,  1299 

reference  to  precedents  of  declaration  in  such  action  1255,  1312 

LARATION  ON  THE  POLICY.    New  Rules  of  Pleading  re- 
lating to  ii.  1252 
I.  Greneral  outline  of  the  declaration,  1253 
reference  to  precedents  of  declarations    adapted  to  different 

states  of  facts  1254,  1255 

form  of  declaration  adopted  in  Massachusetts  1254,  in  note. 

!.  Parts  of  the  declaration  : 

a.  Description  of  mode  in  which  policy  was  effected,  as  by  agents, 

&c.  1256 

form  of  declaring  when  action  brought  in  name  of  the  party  in- 
terested 1256  &  note, 
allegation  of  the  agency  by  which  it  is  effected  1256 
form  of  declaring  when  action  brought  in  name  of  the  agent  by 

whom  the  policy  was  effected  1257 

allegation  uf  agency  is  material,  and  must  be  proved  as  laid        1257 

b.  Mode  of  setting  forth  the  policy,  description  of  the  subject 

insured,  express  warranties,  conditions  and  exceptions  : 
policy  must  be  set  forth  verbatim,  with  all  materials,  claims  and 

stipulations,  whether  written  on  face  or  back  of  it  1257 

mode  of  declaring  where  the  words  **  on  ship,"  "  on  goods," 

**  on  freight,"  &c.  are  written  on  foot  or  margin  of  policy        1257 
where  subject  of  insurance  is  specified  in  valuation  clause  1258 

where  goods  are  specified  by  marks  and  numbers,  same  must 

be  set  out  in  declaration  1258 

having  once  accurately  described  the  subject  of  insurance,  same 

may  afterwards  be  referred  to  by  the  word  *^ premises^*  1259 

and  after  setting  out  the  policy,  it  may  be  averred  generally, 

that  '*  divers  goods,  wares,  and  merchandises,"  were  loaded 

on  board  1259 

VOL.  n.  56 
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DECLARATION  OF  THE  POLICY  —  (cantinmed) 

mode  of  declaring  on  policies  '*  on  ship  or  ships,**  or  "  oo  goc 

to  be  thereafter  declared  and  Tslaed  " 
mode  of  declaring  on  policy  altered  by  consent  after 

tioo 
where  alteration  made  while  policy  is  tfi  Jieri 
the  safest  rule  is  to  set  out  the  policy  verUaim  et 
implied  conditions  and  usages  of  trade  need  ooi  be  set  oat 
express  warranties,  being  conditions  precedent,  most,  and  co 

pliance  therewith  averred 
whether  such  express  warranty  is  inserted  by  a  formal  or  i 

formal  clause  on  the  face  of  the  policy 
or  indorsed  on  the  back  of  it 
where  certain  risks  are  excepted  on  the  face  of  the  policy, 

should  be  aterred  that  the  loss  did  not  happen  by  meai 

thereof 
but  declaration  without  sach  STerment  will  be  good  afler  verdi 

c.  averment  of  the  commencement  of  the  risk  : 

mode  of  stating  conuneiiceDieot  of  risk  in  declaring  on  pohcii 

on  goods 
on  policies  on  ship 
on  policies  on  freight^  where  all  the  cargo  is  on  board  at  tin 

of  loss 
where  it  is  only  contracted  for,  but  not  actnally  shipped,  \ 

time  of  loss 

d,  averment  of  interest : 

New  Rules  of  Pleading  allow  interest  to  be  averred  in  (Jb€  «&fl 

native 
this  mode  of  averment  should  be  always  adopted  where  tbei 
is  a  doubt  as  to  the  parties  interested 
declaration  must  always  contain  some  ayerment  of  interest 
except  on  wager  policies  on  foreign  ships 
general  mode  of  averring  interest 
the  time  and  the  parties  are  the  important  points  in  the  allegi 

tion 
as  to  time^  the  material  aTerment  is  that  the  interest  veste 

^^  during  the  risk  and  at  the  time  of  loss  " 
the  making  of  the  policy  is  not  the  time  to  which  the  arei 

ment  of  interest  relates 
allegation  that  interest  was  subsisting  at  time  of  loss  is  material 

and  must  be  proved  as  laid 
but  on  policies,  '*  loU  or  not  lost,**  it  is  enoogh  to  aver  thi 

plaintiflf  was  interested  during  the  voyage 
as  to  parties,  where  the  alternative  allegation  given  by  the  Nei 

Rules  is  not  adopted,  interest  must  be  accurately  averred 
thus  the  interest  of  all  joint  owners  must  be  averred  on  tl 

face  of  the  declaration 
where,  however,  policy  is  effected  in  names  of  several,  oi 

alone  of  whom  is  interested,  interest  may  be  averred  in  hi 

alone,  and  the  action  brought  in  his  name 
policies  effected  with  the  usual  clause,  *'  in  the  name  or  nam 

of  all  and  every  other  person,  &c.,  extend  to  all  ptrtii 

whose  interests,  in  the  opinion  of  the  jury,  they  were  i 

tended  to  protect 
the  nature  of  the  interest,  as  of  conmgnee,  owner,  mortgage 

&c.  need  never  be  set  out 
averment  of  interest  in  different  subjects  of  insurance 
averment  of  interest  in  freight,  where  goods  shipped  on  bd 

at  time  of  1< 
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where  only  contracted  for  at  that  time  1271 

averment  of  interest  in  profits  1271 

aTerment  of  interest  in  bottomry  1271 

€.  Allegation  of  loss  : 

mode  of  alleging  time  of  loss  1271 

is  voyage  policies  '  1271 

in  time  policies  1272 

'  the  mateiial  point  is  to  show  that  the  loss  took  place  during 

the  risk  1272 

time  of  loss  should  not  be  falsely  stated  so  as  to  mislead  de- 
fendant in  the  conduct  of  his  case  1272 
the  cause  of  loss  must  be  carefully  alleged  according  to  the  fact    1273 
whenever  the  loss  has  been  proximately  caused  by  the  violent 
action  of  the  winds  and  waves,  it  may  be  alleged  as  a  loss 
by  the  perils  of  the  seas  1273 
though  remotely  occasioned  by  the  acts  or  negligence  of  the 

assured  1273 

or  by  the  barratry  of  the  master  and  mariners  1274 

since  the  New  Rules,  two  counts  cannot  stand  together,  one 

alleging  loss  by  barratry ^  and  the  other  by  perils  of  the  seas      1274 
where  less  is  proximately  caused  by  barratry,  it  must  be  alleged 

as  a  loss  by  barratry  ;  aliter  where  only  occasioned  thereby       1275 
practically,  wherever  loss  is  clearly  a  loss  by  perils  of  the  seas, 

it  should  be  so  alleged  in  pleading  1275 

where  the  cause  is  doubtful,  it  should  be  specifically  set  out 
according  to  the  facts  1276 

XJLARATION  OF  GOODS  ON  BOARD  SHIP  OR  SHIPS. 

Practice  as  to  making  i.  173,  174 

mistake  in,  may  be  corrected  without  ftesh  stamp  53, 174 

if  possible  should  be  made  before  loss  175 

but  this  is  not  a  condition  precedent  to  right  of  recovery  175 

IL  AT.     (See  Deviation  and  Change  of  Bisk) 

delay,  if  unexcused  or  unreasonable,  is  a  discharge  384 

whether  incurred  at  the  outset,  in  the  course,  or  at  dose  of 

voyage  384,  385 

aUter,  if  necessary  for  the  purposes  of  the  voyage,  or  sanc- 
tioned by  the  usages  of  trade  384,  385 
even  though  lapse  of  time  may  be  considerable  384,  385 
whether  delay  reasonable  or  not,  how  ascertained  386 
test  is,  whether  it  was  necessary  for  the  objects  of  the  voyage  387 
and  reasonable,  under  the  state  of  things  existing,  at  the  time 

and  place  387 

eases  in  which  delay  has  been  held  justified  388 

cases  in  which  it  has  been  held  a  mere  unexcused  waste  of 

time  389 

where  ship  is  obliged  to  quit  the  usual  course  of  the  voyage, 

the  new  voyage  of  necessity  must  be  pursued  without  delay      390 
she  need  not  go  back  to  the  point  of  divergence,  but  most  sail 

direct  from  the  point  to  which  she  is  driven  390 

•hip,  under  a  permission  to  delay  for  a  specified  time,  cannot 

delay  longer,  without  discharging  the  underwriter  391 

delay  for  unlawful  purposes,  in  fraud  of  owners,  is  barratry     ii.  828 

:L  CREDERE.     (See  Ckmmission  del  credere) 

ILIVERY,  of  policy  not  necessary  where  it  has  been  exeeuted  and 
notice  given,  if  parties  meant  it  to  operate  without  formal 
delivery  40,  note 

SCBIPTION  OF  THE  ASSURED  IN  THE  POLICY,  poUcies 

in  blank,  what  are  164 
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DESCRIPTION  op  THE  ASSURED  IN  THE  POLICY -^(o 
act  of  25  6.  3.  c.  44.  prohibiting  them 
founded  on  a  misconception  of  the  miachief 
being  strictly  construed,  preyed  incoDTenient  in  its  operatioi 
act  of  28  G.  3.  c.  56.  the  present  law 
is  construed  with  the  utmost  liberality  —  cases  decided  oo  it 
no  such  statute  in  the  U.  States  16 

consignees  of  bills  of  lading,  who  are  also  general  agents  of 
foreign  merchant,  may  effect  insurance  in  their  own  ntma 
as  agents  for  their  foreign  principal,  without  his  express  pn 
Tious  orders 
np  to  the  extent  in  which  they  hare  accepted  and  paid  bill 
against  the  consignment,   such  consignees  may  insure  u 
their  own  names,  and  on  their  own  account 
the  word  **  agent "  need  never  be  inserted  in  the  policy 
an  agent  for  a  limited  purpose  is  within  the  act 
:  naming  parties  effecting  the  policy  as  '*  trustees  '*  is  sufficient 

the  subsequent  adoption  of  the  policy  by  the  principal  on  wboM 
behalf  it  was  effected,    is  equivalent    to  a  prior  order  ti 
I  insure 

'  and  makes  those  who  have  effected  the  policy  "persons re 

ceiving  the  order  to  effect  the  insurance  "  within  the  meiih 
ing  of  the  act 
in  onler  that  a  ratification  should  be  equivalent  to  a  prior  n- 
tbority,  it  must  be  given  with  knowledge 
^  practical  result  of  the  act  28  G.  3.  c.  56.  as  constmed  by  tb< 

courts 

insurance  '*  on  account  of  the  owners,*'  "  on  account  of  a  per 

sun  or  persons  to  be  thereafter  named,"  or  "  on  account  oi 

whom  it  may  concern  '*  169,  i 

insurance  effected  by  one  as  agent  generally,  and  as  agent  oi:  i 

particular  person  16$ 

if  no  general  clause,  policy  covers  only  interest  of  ptrty  namd 

16( 

DESCRIPTION  OF  THE  SUBJECT  INSURED  IN  THE  POL 
ICY,  every  subject  of  insurance  must  be  properly  described 
;  in  the  policy 

the  common  printed  clause  is  applicable  only  to  policies  on 

ship  and  goods 
this  clause  is  generally  lef^  unaltered,  and  the  policy  adapted 
to  the  subject  intended  to  be  insured  by  writing  the  wimfa 
**  on  ship^^  •*  on  fraght^^*  *'  on  profits/^  &c.  in  the  margin, 
{  or  at  foot  of  policy 

effect  rif  the  insertion  of  these  words  on  the  construction  of  the 
'i  policy 

1.  What  is  covered  by  a  general  insurance  "  on  goods," 
[|  any  commodities,  not  requiring  a  more  particular  designation, 

which  happen  to  be  on  boaxd  at  time  of  loss 
^  though  loaded  at  an  intermediate  port,  in  substitution  o(  tlie 

original  cargo 
abiding  or  successive  cargoes  on  board  the  same  ship,  in  the 
•j  course  of  the  same  voyage 

W  goods  subject  to  leakage,  perishable  articles,  and  contraband, 

need  not  in  this  country  be  specifically  described  as  such 
'J  nor  bullion,  coin,  or  jewels,  when  shipped  for  the  purposes  of 

b  commerce  211,  SIS, 

7  though  coin  and  bullion  are  generally  in  practice  specifically 

>  described  in  the  policy 

bank  notes  and  bills  of  exchange  should  be  specifically  de- 
r  scribed  918,  bat  sm 
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DESCRIPTION  OF  THE  SUBJECT  INSURED  IN  THE  POL- 
ICY  —  (continued) 

mod  80  should  money  and  jewels  carried  or  worn  about  the  per- 
sons of  passengers,  for  they  are  not  '*  wares  or  cargo  for 
sak''  213 

for  the  same  reason,  the  captain*s  clothes  are  not  covered  by  a 

general  policy  on  goods  213 

ner  ihe  ship*s  provisions,  thoogh  she  carries  passengers  only         213 

goods  lashed  on  deck  are  not,  generally  speaking,  covered  by 
a  common  policy  on  '^  goods  and  merchandise  ^*  213 

entess  there  be  an  usage  so  to  carry  them,  and  even  then  they 
should  either  be  insured  as  deck  goods,  or  their  partieular 
species  described  in  the  policy  213,  &  note. 

the  prudace  of  the  fishery,  in  whaling  voyages,  is  covered  by 
a  general  insurance  on  '^  goods  and  merchandise  "  214 

but  the  ^*  ou//i/,"  t.  e.  the  fishing  stores  and  apparatus  of  such 
ships  are  not  ,  214 

policy  on  cargo  of  ship  "  now  on  a  whaling  voyage,"  coyers 
ordinary  products  of  voyage  214,  note. 

cargo^  whether  it  inckules  *'  outfits  "  of  a  whaling  voyage  214,  note. 

"outfits,"  what  they  include,  in  whaling  voyages  214,  note. 

general  insurance  '*  on  goods  "  will  not  cover  live  stock  215 

nor,  as  it  seems,  provender  for  their  use  215 

generally  speaking,  when  the  cargo  consists  of  produce,  it  is 
insured  by  the  pipe,  bale,  hogshead,  or  other  quantity  speci- 
fied by  name  and  number  215 

if  goods  are  specifically  described,  even  incases  where  it  is  un- 
necessary so  to  do,  such  description  roust  be  accurate  215 

thus  '^  hats"  caanot  be  covered  by  an  insurance  on  "  piece 
goods ''  216 

nor  a  manufactured  article  by  an  insurance  on  the  sepacate  in- 
gredients of  which  it  is  composed  216 

bat  an  insurance  on  '*  gold ''  or  "silver  "  would,  it  seems, 
protect  articles  wrought  out  of  those  metals,  as  gold  vases, 
,.  or  silver  plate  216 

9.  What  is  covered  by  a  general  insurance  '*  on  ship,^* 

poKcy  how  confined  to  an  insurance  on  ship  alone  216 

such  policy  will  not  cover  any  part  of  cargo  217 

frovisions  are  comprised  in  an  insurance  on  ship  in  the  com- 
mon form  217 

80  are  all  the  stores  and  tackle  217 

oul/i/,  in  the  sense  of  stores  and  provisions  for  the  voyage,  is 

included  in  insurances  on  ship  217 

bwt  when  it  means  the  fishing  stores  of  whale  ships,  t.  e.  the 

apparatus  for  taking  the  fish  and  preparing  the  oil,  it  is  not        217 

mode  of  insuring  whaling  risks  in  the  United  States  218 

the  boat  is,  generally  speaking,  included  in  general  insuraooes 

on  the  ship  218 

and  evidence  of  usage  is  inadmissible  to  show  that  underwri- 
ters on  such  policy  are  not  liable  for  loss  of  boatSf  though 
carried  in  a  dangerous  way  outside  the  ship  218 

anless  it  can  be  shown  that  the  way  in  which  they  are  carried 

is  not  only  dangerous,  but  unusual  218 

the  nature  and  extent  of  the  interest  which  the  assured  has  in 

ship  need  not  be  disclosed  on  the  face  of  the  policy  219 

query^  whether  interest  of  captors  in  an  ungranted  prize  most 

be  specifically  described  in  policy  219 

•  3.  What  is  covered  by  a  general  insurance  on  "/ret^A/,'*    220,  and  note. 

freight  must  be  insured  nominatim  219 
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charwr-inoney  (t.  e.  the  hire  of  ■! 
t>e  insurett  aa  freight 

M  miy  money  paid  in  advance  u 
b;  the  ahipownei 

but  eumi  psid  by  the  charterer  *b 
\en«  of  patting  gooda  on  botrd 
tpeaallj/ 

thii  owner,  under  »  genersl  iaea 
coier  the  prolil  he  waa  pTereni 
his  own  goodt  in  his  own  ship 

the  ctiarierer  whu  curies  goods 

has  sold  his  ship,  reserving  t 

voyage,  may  cover  theit  resp 

policy  '■  un  freight" 

4.  FroGis  must  bp  specilically  deserib 

mode  in  which  a  poliey  in  the  co 

5-  Bottomry  and  respondentia  mast  b 

«nd  are  not  Rovered  under  the  ge 

unless  It  be  shown  to  be  the  usagf 

BD  insurance  "  on  bottomry  "  wi 

lender,  secnred  by  any  insttuis 

tomry  bund 

6.  DeBcripiiun  of  certain  miscellaneoi 

an  insurvnce,  purporting  la  be  " 
not  cover  inatmnients  that  are 

a  policy  on  "  specie  and  returni 
vanced  by  the  charterer  fur 
homeward  cargo 

7.  Nature  and  extent  of  interest  need 

though  the  anbiect  of  insuranoi 
the  nature  and  extent  of  the  in 

under  an  insurance  "  on  goods"  . 
of  a  mortgage  or  special  lieo 

a  parly  having  only  a  ipeaal  intc 

thus  a  party  having  wo  jnsurabli 

different  grounds,  was  held  ei 

policy  without  specifying  any 

so  a  general  policy  "  on  goods ' 

carriers  of  the  goods 

DESCRIPTION  OF  THE  VOYAGE 

ICY,  the  voyage  is  described  hy  its  t 

.1. -.J. L ,gi_  , 


the  termini  must  be  ai 
if  left  blank,  the  policy  is 
the  actual  course  of  navigalioa 
n  the  policy 


never  expiessed   i 

whenever  it  is  desired  that  the  t 
lying  between  the  termini,  le 
purpose 
ordinary  modes  of  describing  the 
distinction  between  insuring  "  fi 
the  form  of  insuring  "  at  and  fr 

practice 
invariably  so  where  the  risk  is  ii 
insurancea  for  the  round  voyage 
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DESCRIPTION  OF  THE  .VOYAGE  INSURED  IN  THE  POL- 
ICY —  (continued) 
in  8Qch  cases,  if  the  premium  is  entire,  the  voyage  out  and 
home  is  one  voyage  however  many  passages  the  ship  may 
make  339 

DETENTION.     (See  Arrest  of  Pnnces :  Embargo) 

British  underwriter  liable  for  detention  by  British  government  ii.  779 
quare,  whether  he  is  so  liable  where  the  assured  is  a  foreigner 

and  the  detention  by  the  foreign  government  780 

formerly  held  not  to  be  so  in  the  American  embargo  cases  780 

this  principle  does  not  apply  where  the  foreign  assured  is  trad- 
ing under  a  license  781 
it  was  subsequently  much  qualified  by  Lord  Elllenborough  in 

Simeon  v.  Bazett  782 

and  finally  given  up  by  the  Court  of  Exchequer  Chamber  in 

Bazett  V.  Meyer  783 

it  was,  however,  again  acted  upon  in  Campbell  v,  Innes  783 

is  finally  abandoned  in  the  United  States  784 

DETERIORATION,  underwriter  not  liable  for,  when  it  arises  from  the 

inherent  defect  of  perishable  goods  ii.  758 

difficult  to  distinguish  when  it  arises  from  this  cause,  and  when 

from  sea  perils  851 

the  common  memorandum  introduced  to  free  underwriter  from 

liability  in  doubtful  cases  853 

mode  of  ascertaining  the  amount  of  deterioration  sustained  by 

sea-damaged  goods  966 

DEVIATION  AND  CHANGE  OF  RISK, 
1.  Of  deviation  generally, 

of  the  legal,  prescribed,  or  usual  course  of  the  voyage  340 

the  master  must  follow  this  240,  in  note, 

departure  from  this  discharges  the  underwriter  because  it  va- 
ries the  risk  341 
deviation  defined  341 
any  unnecessary  or  unexcused  delay  is  regarded  as  a  deviation      342 
every  thing  which  varies  the  risk  is  a  deviation,  whether  it 

enhances  it  or  not  342 

the  loss  need  not  have  been  in  any  degree  connected  with  the 

deviation  342 

deviation  does  not  avoid  the  policy  ab  initio,  but  only  dischar- 
ges the  underwriter  from  the  moment  it  takes  place  343 
a  mere  intention  to  deviate  will  not  discharge  the  underwriter       343 
the  deviation  must  be  voluntary,  but  will  be  so  considered 

when  it  proceeds  from  the  gross  ignorance  of  the  captain  343 

the  effect  of  a  prior  deviation  cannot  be  impliedly  waived  343 

3.  Change  or  abandonment  of  voyage  and  intention  to  deviate, 

distinction  between  deviation  and  change  of  voyage  343 

definition  of  change  of  voyage  344 

its  effect  344 

definition  of  an  intention  to  deviate  344 

difiference  in  effect  between  change  of  voyage  and  intention  to 

deviate  344,  345 

cases  of  intended  deviation  345,346 

where  a  ship,  before  having  actually  turned  off  the  course,  has 
been  driven  by  stress  of  weather  into  a  port  by  touching  at 
which  she  intended  to  deviate,  this  is  no  deviation  346 

test  of  distinction  between  cases  of  intended  change  of  voyage 

and  intended  deviation  346 

voyage  commenced  under  a  fluctuating  purpose  to  sail,  if  possi- 
ble, to  the  port  of  destination  347 
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lATION  AND  CHANGE  OF  RISK  —  (am/iniierf) 

dlly  enumerated  in  the  policy,  she  must  visit  them  in  the  ge- 
ographcial  order  of  their  distance  from  the  port  of  departure       357 

where,  however,  the  several  ports  are  specifically  named  in 
the  policy,  the  ship  must  visit  them  in  the  specified  order  358 

the  ship  need  not  visit  all  the  ports  thus  specified  354 

but  if  she  visits  more  than  one  she  must  take  them  in  their  pre- 
scribed order  354 

if  there  be  a  well  ascertained  usage  to  visit  the  ports  in  acer^ 
tain  order,  this  shall  countervail  their  mere  geographical  or- 
der, when  not  named  in  the  policy  359 
query ^  as  to  their  specified  order  where  they  are  named             359 

wich  ports  cannot  be  revisited  without  express  liberty  to  that 
efifect,  or  clear  evidence  on  the  face  of  the  policy  that  it  is 
contemplated  so  to  do  359 

where  a  ship  is  insured  from  some  one  named  port,  and  "  other 
fort  or  ports  "  not  named,  to  a  fixed  terminus^  her  depart- 
ure from  the  direct  course  between  the  named  termini 
will  not  be  a  deviation,  if  it  be  within  the  scope  of  the  policy 
and  connected  with  the  main  objects  of  the  adventure  360 

even  though  the  port  she  sails  to  lies  in  a  direction  diamet- 
rically opposite  to  the  direct  course  from  one  of  the  named 
termini  to  the  other  360 

if  a  ship,  insured  ^^from  her  port  of  lading,**  after  beginning 
to  load  at  one  place  proceeds  to  another  place  at  some  little 
distance  to  complete  her  cargo,  this  is  a  deviation,  unless  in- 
deed both  places  are  comprised  in  one  port  361 

aliter,  if  the  ship  only  moves  from  one  quay  to  another  in  the 
same  harbor  town  361 

what  amounts  to  a  deviation  in  a  ship  insured  for  a  round  voy- 
age to  several  ontports  of  discharge  and  *'  thence  back  again  " 
to  the  port  of  departure  361 

any  departure  from  the  usual  mode  of  conducting  the  royage 
will  discharge  the  underwriter  if  it  varies  the  risk  369 

if  the  course  of  tha  voyage  insured  is  for  the  master  to  be  at 
liberty  to  take  either  one  of  several  tracks  all  equally  lead- 
ing to  the  port  of  destination,  it  is  a  change  of  risk  to  limit 
him  to  one  only  363 

and  the  deviation  begins  directly  the  ship,  in  pursuance  of 
such  instructions,  has  turned  off  the  course  common  to  all  the 
tracks  and  entered  upon  that  which  she  was  thus  instructed 
to  take  369 

L  Cases  of  deviation  depending  on  clauses  giving  a  *'  liberty  to 
touch  and  stay,  &c." 

language  of  these  clauses  very  various  363 

classes  under  which  the  cases  range  themselves  363 

formerly  thought  that  much  depended  on  the  exact  wording  of 
the  clauses  364 

now  it  is  held  that  a  ship  may  trade  under  a  mere  liberty  to 
touch,  if  it  be  clear  that  her  so  trading  was  within  the 
scope  of  the  policy  and  in  the  contemplation  of  the  parties        364 

cases  where  the  question  is,  what  ports  may  be  visited  f  365 

the  ship  cannot  touch  at  any  port  out  of  the  course  of  the  voy- 
age as  described  in  the  policy,  nor  at  any  port  even  withm 
the  course  of  the  voyage,  for  purposes  unconnected  with  the 
main  object  of  the  aid  venture  365 

a  liberty  -to  touch  and  stay  in  general  only  confers  a  power  of 
visiting  such  ports  as  lie  in  the  usual  and  direct  course  be- 
tween the  termini  365 
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DEVIATION  AND  CHANGE  OF  RISK  ^{continued) 

5.  Change  of  risk  by  delay, 

unreasonable  or  unexcused  delay  in  prosecuting  the  voyage 
changes  the  risk  and  discharges  the  underwriter  383 

in  policies  **  at  and  from/'  any  unreasonable  delay  between 
the  commencement  of  the  risk  at  the  port,  and  the  ship's 
sailing  has  this  effect  383 

but  delay  in  the  port  for  repairs  or  any  other  purpose  con- 
nected with  the  prosecution  of  the  voyage,  has  not  383 

the  delay,  in  order  to  have  this  effect,  most  be  a  waste  of  time 
and  unconnected  with  the  purposes  of  the  voyage  383 

delay  occurring  before  the  ship  arrives  at  the  outport  '*  at  and 
from  "  which  she  is  insured  for  her  homeward  voyage,  dis- 
charges the  underwriter  384 

so  does  the  interposition  of  an  intermediate  voyage  between 
the  end  of  the  outward  and  the  commencement  of  the  home- 
ward passage,  unless  sanctioned  by  usage  384 

delay  in  the  course  of  the  voyage,  or  at  ita  termination,  if  un- 
n^asonable,  discharges  the  underwriter  385 

delay,  however,  never  operates  as  a  discharge,  if  necessary  for 
the  purposes  of  the  voyage,  or  sanctioned  by  the  usage  of 
trade  385 

even  though  the  lapse  of  time  may  be  considerable  385 

whether  the  delay  be  reasonable.or  not  depends  on  the  state  of 
things  existing  at  the  time  and  place  where  the  ship  happens 
to  be  386 

and  the  question  is  whether,  considering  these  circumstances, 
the  delay  was  necessary  for  promoting  the  objects  of  the  ad- 
venture, 387 

waiting  six  months  at  an  outport  to  obtain  a  remunerating 
freight,  held  nut  a  fatal  delay  in  a  sinking  ship  387 

nor  waiting  seventy-two  days  to  obtain  the  Umited  price  for  a 

cargo  388 

remarks  of  Mr.  J.  Story  on  this  doctrine  388 

where  the  delay  is  a  mere  unexcused  waste  of  time  uncon- 
nected with  the  purposes  of  the  voyage,  it  discharges  the  un- 
derwriter *  389 

cases  illustrating  this  389 

even  where  the  ship  necessarily  quits  the  prescribed  coarse  of 
(he  voyage,  she  must  pursue  such  new  voyage  of  necessity  in 
the  shortest  time  and  by  the  most  direct  course  390 

if  driven  out  of  her  course  she  must  pursue  her  voyage  direct 

from  the  point  to  which  slie  had  been  driven  390 

if  express  permission  be  given  to  delay  for  a  specified  time, 

any  longer  delay  will  be  a  discharge  391 

6.  Change  of  risk  by  cruising,  carrying  letters  of  marque,  &c. 

carrying  letters  of  marque  onboard  a  trader,  without  leave, 

once  held  to  discharge  underwriter  391 

the  contrary,  however,  is  now  established  391 

a  merchant  ship  carrying  letters  of  marque  may  turn  out  of  the 
course  of  the  voyage  for  the  purposes  of  self  defence,  but 
not  to  make  prizes  393 

she  may  even  attack  and  capture,  if  she  can  do  so  without  leav- 
ing the  course  of  the  voyage  393 

query,  whether  she  has  a  right  to  alter  her  course  in  order  to 
chase  a  strange  sail  393 

opinion  of  Lord  Mansfield  in  the  affirmative  393 

of  Lord  Ellenborough  in  the  negative,  except  where  it  was 
done  in  order  to  frighten  off  the  enemy  by  a  show  of  confi- 
dence 393 
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nor  need  she,  in  such  case,  sail  back  to  point  where  she  got 
.    off  the  course,  bui  may  sail  at  once  from  the  point  whither 

driven  409 

cases  illustrating  this  403 

putting:  into  nearest  practicable  port,  till  that  of  destination  be 

open,  no  deviation  403 

captain  driven  into  a  roadstead  by  stress  of  weather  may  send 

ashore  for  provisions  403 

Endeavor  to  avoid  capture^ 
justi6able  ground  of  deviation  where  danger  is  imminent  404 

the  test  is  the  immediate  urgency  of  the  danger  404 

Endfavor  to  join  convoy, 

whether  warranted  to  sail  with  convoy  or  not,  ship,  in  war  time, 

may  quit  the  direct  course  of  the  voyage  in  quest  of  convoy       405 
ship  having  once  sailed  with  convoy  may  sail  again  without  it, 

without  deviation  405 

Succoring  the  distressed, 
going  off  the  course  of  the  voyage  insured  in  order  to  save  the 

lives  of  seamen  in  distress  is  no  deviation  405,  &  notes. 

Endeavoring  to  avoid  a  peril  not  insured  against, 

being  driven  out  of  the  course  by  the  dtreU  operation  of  a  peril 

not  insured  against  is  no  deviation  406,  407 

going  off  the  course,  howevei,  in  endeavoring  to  avoid  such 

peril,  or  to  repair  the  consequences  thereof,  is  a  deviation  406  -408 

DOCUMENTS,  SHIP'S.     (See  Implied  Condition,  that  Ship  shaU  be 
properly  documented) 

LX)BinCIL  is,  for  all  commercial  purposes,  the  main  test  of  national 

character  i.  92 

what  constitutes  domicil  93 

inhabitancy,  with  the  intention  of  abiding;  factum  manendi 

and  animus  manendi  are  its  two  main  elements  93 

the  animus  manendi  will  be  inferred  primd  facie  from  the  fact 

of  inhabitancy  94 

but  this  presumption  is  easily  rebutted  94 

ns  by  showing  that  the  residence  was  for  a  definite  short  period, 

or  fur  the  accomplishment  of  a  special  purpose  94 

or  that  it  was  constrained  and  involuntary  94 

where  a  man  having  originally  left  his  own  country  for  a  spe- 
cial purpose,  continues  still  to  reside  in  the  foreign  country 
after  such  purpose  is  accomplished  —  he  will  be  considered 
domiciled  there  95 

even  though  the  special  purpose  continues  to  be  the  object  of 
his  stay,  he  cannot  stay  for  an  unlimited  time  in  the  foreign 
country  without  being  domiciled  there  95 

whether  domicil  in  the  foreign  country  be  or  be  not  acquired 
under  such  circumstances,  depends  upon  the  question  whether 
he  originally  intended  to  make  a  protracted  stay  there  96 

case  put  by  Lord  Stowell  of  an  American  coming  over  here  to 
dispose  of  six  cargoes  in  one  year,  and  of  six  cargoes  in  six 
successive  years  96 

further  cases  illustrating  this  principle  97 

the  animus  manendi  is  the  important  point  as  regards  domicil, 
if  that  be  once  ascertained  the  recency  of  the  estiUdishment  is 
immaterial  98 

what  is  evidence  of  an  animus  manendi  98 

when  a  man  is  returning  to  his  native  country  slight  evidence 
18  sufficient  98 

TOL.  n.  57 


DOMICIL  —  {conliiaud) 

in  such  case  the  fureisn  dotnici] 

TCTeita,  JmiDsdittel; 
nplasa  the  natiTe  country  be  i 

lemporiry  purpose 
the  must  eoDclasiTe  pnxlf  of  b 

foieign  counlry  ts  trading  the 
eveiy  persoo  who  resides  snd  It 

merciil  porposea  a  subject  ol 
thus,  enecpiea  reaiding  Mid  tx% 

commercially  regarded  as  oet 
so,  British  subjects  realding  ftnd 

are  enemies 
alilrr,  if  the  residence  imolualt 
if  the  subjects  of  a  beUiaerent. 

ship  property  before  knowle 

seised  as  prize  by  the  cruiser 
k  Briiish  subject  residing  and  t 

if  reaiding  and  trading  in  a  neu 
and  as  such  may  trade  with  otti 
an  enemy  cannot  acquire  neutn 

neutral  alMe  fiagrante  btUa 

if  neutral,  on  breaking  out  of  t 

ment  in  the  enemj'a  country, 

icy  effected  before  the  breaki 

his  separate  interest  ai  par 

with  such  establishment 

Nsidence  in  port,  occupied  bye 

Deuirala  with  a  hostile  chara 

national  chuacter  of  pons  occo 

DOUBLE  INSURANCE,  what  it  is 

several  policies  on  the  same  sal 

double  insurance 
bow  il  diSera  from  reinsurance 
double  insurance  in  no  case  pK 
what  an  over  Insurance  is 
amount  recoTcrable  on  several ' 


Lord  Mansfield's  rule  for  adjs 
aj^nsl  the  underwriters  on  ' 
over  insurance  —  and  also  oft 

a  different  rule  formerly  prevail 
acted  on  in  France  and  the  U 

rule  in  Frence  as  to  contributio 

former  rule  in  this  country 

in  the  United  States 

the  AEnerican  clause  as  to  cODti 

in  France  and  the  United  State 
those  prior  in  point  of  time  tX 

this,  however,  is  not  so  in  tbe  c 
the  same  policy 

law  as  to  fraudulent  double  ore 

esse  in  which  a  second  polioy  is 
interest  is,  to  the  knowledge 
inderwnter,  wholly  covered 


rale  in  this  ci 


byseve) 


ratable 


ir  insurance  by  several  pol 
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DOUBLE  INSURANCE  — (con/inue^) 

where  over  insurance  is  effected  by  two  valued  policies,  in  both 
of  which  the  value  is  the  same  206 

where  the  value  in  the  two  policies  is  different  297 

insurance  of  the  same  thing  by  two  distinct  persons,  against 
the  same  risks,  on  distinct  interests,  is  not  a  double  insurance       297 

in  such  case  each  may  recover  to  the  full  extent  of  his  respect- 
ive interest  •  297 

indorsee  of  bill  of  lading,  and  also  genera]  agent,  as  factor, 
may  each  insure  the  consignment,  and  recover  to  the  extent 
of  their  respective  claims  298 

clause  of  19  G.  3.  c.  37.  s.  6.  to  enable  defendant,  in  an  action 
on  the  policy,  to  discover  if  there  be  an  over  insurance  299 

DRAWBACK  not  to  be  deducted  in  estimating  insurable  value  of  goods  i.  330 

DURATION  OF  RISK  ON  GOODS. 
I.  Commencement  of  risk  on  goods, 

when  risk  on  goods  commences  in  this  country  under  the  com- 
mon policy  i.  416 

foreign  law  as  to  this  point  different  417 

commencement  of  risk  may  be  regulated  by  special  clauses  417 

construction  of  words,  ^^Jrom  the  loading  thereof  on  board  the 
said  ship  at '[  418 

policy  with  this  clause  only  attaches  on  goods  loaded  at  the 
port,  ''at  and  from''  which  the  voyage  is  made  to  com- 
mence 418 

though  it  be  clear  from  extrinsic  evidence  that  the  underwriter 
knew  the  goods  had,  in  fact,  been  loaded  on  board  at  some 
prior  port  418 

whether  the  risk  on  the  goods  be  made  to  commence  ''  from 
the  loading  thereof  on  board  the  ship  '*  simply,  or  '*  on  board 
the  ship  at  "  the  port  —  the  consequence  is  the  same  419 

the  clause  interpreted  not  according  to  the  probable  intention 
of  the  parties,  but  according  to  the  strict  meaning  of  the 
words  420 

where,  however,  on  the  face  of  the  policy,  there  is  any  thing  to 
show  that  the  parties  meant  to  protect  goods  Isiden  else- 
where, the  strict  rule  will  be  relaxed  420 

as  where  policy  is  declared  on  the  face  of  it  to  be  in  continua- 
tion of  other  policies  421 

or  contains  the  words  *'  wheresoever  loaded**  421 

landing  and  reloading  goods  at  the  terminus  a  quo  is  equivalent 
to  an  original  loading  there  422 

aliterj  where  goods  are  only  unstowed  and  restowed  there  422 

places  at  which  the  ship  takes  in  goods  in  the  course  of  a  trad- 
ing voyage,  under  a  liberty  to  touch  and  stay,  &o.,  to  be 
considered  as  loading  ports ,  if  loading  there  be  contem- 
plated by  the  policy  423 

cases  illustrating  this  point  423  - 425 

policy  on  goods  ''at  and  from  "  any  named  port  only  attaches 
on  goods  laden  on  board  at  the  harbor  town  so  called,  in  the 
absence  of  mercantile  usage  to  the  contrary  426 

by  usage,  the  goods  may  be  protected  by  such  policy  wherever 
laden  within  the  legal  limits  of  the  port  426 

80  if  by  mercantile  usage  goods  are  generally  landed  not  at  the 
exact  place  specified  in  the  policy,  but  at  some  neighboring 
place  427 

policy  on  goods  "at  and  from''  a  foreign  port  homewards, 
only  protects  the  homeward  cargo  427 
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DURATION  OF  RISK  ON  GOODS  —  (continued) 

where  two  policies  are  effected,   one  on   the  outward  ei 

**  /o,'^  and  the  other  on  the  homeward  cargo  ^'  at  and/rm 

an  island,  and  the  ship  is  lost  while  coasting  from  port 

port  of  the  island  with  part  of  both  cargoes  on  board,  b 

are  protected  by  the  respective  policies 
construction  of  policy  on  foods  outward,  and  their  proceedlf  ho 
II.  Continuance  and  end  of  risk  on  goods  42^ 

meaning  of  words  till  safely  landed 
goods  protected  by  the  policy  while  being  conveyed  from  si 

to  shore  in  lighters,  wherever  that  is  the  usual  mode 

landing 
as  in  the  port  of  London 

cargo  run  ashore  in  launches  in  the  Spanish  smuggling  trad 
or  sent  ashore  in  shallops  in  the  West  India  trade 
river  navigation  to  St.  Petersburgh  and  Hamburgh  is  at  t 

risk  of  the  underwriters 
so  in  France 
and  in  the  United  States 
but  risk,  in  all  such  cases,  ends  when  the  assured  has  tak( 

the  goods  into  bis  own  care 
as  by  putting  them  on  board  his  own  lighter 
or  mooring  the  lighter  with  the  goods  on  board  to  his  on 

wharf 
whenever  the  goods  can  be  considered  as  landed  by  the  eoi 

toms  of  the  port,  the  risk  thereon  ends,  though  never  deli^ 

ered  to  consignees 
risk  on  goods  ends,  generally  speaking,  directly  they  are  pc 

on  terra  firma 
if,  however,  only  landed  under  a  contingent  purpose  to  es 

change  them  for  others,  the  risk  revives  oq  their  being  take 

back  towards  the  ship 
or  rather  never  terminated 
damage  caused  to  goods  in  courseof  unloading,  otherwise  thai 

by  negligence  or  defect  of  tackle,  is  at  risk  of  underwriters 
foreign  law  as  to  this  point 
in  our  common  policies  no  time  fixed  within  which  landing  o 

goods  must  be  completed 
the  only  rule  is,  that  it  must  be  a  reasonable  time 
foreign  law  different 
our  own  preferable 

time  of  landing  may  be  limited  by  a  special  clause 
what  is  a  reasonable  time  for  discharging  goods 
a  month  not  too  long  to  discharge  outward  cargo  in  Africai 

barter  trade 
nor  thirty,  or  even  fiAy,  days  for  the  same  purpose  in  Newfoxad 

land  trade 
generally  the  risk  on  goods  continues  till  landed  AiXheultmai 

port  of  discharge  as  fixed  by  the  policy,  or  contemplated  b] 

the  parties 
where,  however,  the  great  hulk  of  the  outward  carffo  is  linde 

at  any  port  within  the  limits  of  the  voyage,  the  risk  on  good 

under  the  outward  policy  is  at  an  end 
though  a  small   portion  of  such  outward  cargo  be  carried  o 

further 
where  ship  begins  to  unload,  the  cargo  is  protected  till  the  bal 

of  it  is  discharged 
in  cases  of  necessary  transhipment,  the  risk  on  goods  contina< 

till  landed  at  the  port  of  original  destination  437, 
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DURATION  OF  RISK  ON  GOODS  —  (can/int/£(/) 

duration  of  risk  on  goods  when  insured  '*  until  arrived  at  last 

place  of  discharge  in  the  outward  voyage  '*  438 

goods,  in  order  to  be  protected  till  finally  disposed  of  abroad, 
should  be  insured  ^Uo  a  market  "  438 

duration  of  risk  on  goods  insured  '*  till  arrived  at  their  final 
port  of  destination  '*  439 

it  does  not  terminate  by  their  being  transhipped  into  an  occa- 
sional receiving  ship  at  some  port  other  than  that  of  their 
final  destination  439 

wailing  at  an  intermediate  port  till  hostilities  have  ceased  with 
the  port  of  destmaiion,  puts  an  end  to  the  risk  440 

aliter,  where  there  has  been  no  open  declaration  of  hostilities        440 

where  goods  are  transhipped  into  store  ships  at  an  intermedi- 
ate port,  with  a  view  ai  being  thence  sent  on  to  an  ulterior 
port  of  discharge,  the  risk  continues  441 

DURATION  OF  RISK  ON  SHIP  — 

1.  Commencement  of  risk,  442 

in  foreign  law  442 

in  this  country  442 

when  insured  **  from  "  a  port 

when  insured  **  at  and  from  "  a  home  port  442 

when  insured  **  at  and  from  "  ^foreign  port  for  a  homeward 
voyage  442 

ship  must  have  been  at  the  port  in  good  physical  safety  443 

need  not  have  been  in  freedom  fron> political  danger  443 

she  must  have  been  in  such  a  state  at  the  outport,  as  to  enable 
her  to  lie  there  in  reasonable  security  while  preparing  for 
her  homeward  voyage  444 

reasonable  delay  for  repairs  or  other  necessary  purposes  at  the 
foreign  port  does  not  put  an  end  to  risk,  or  prevent  policy 
from  attaching  444 

but  waste  of  time  or  unreasonable  delay  does  445 

if  all  thought  of  prosecuting  the  voyage  is  abandoned,  risk 
ceases  from  that  time  445 

risk  does  not  attach  till  ship  is  in  course  of  preparation  for 
the  voyage  445 

in  insurances  **  at  and  from  "  a  home  port,  risk  on  ship  com- 
mences from  subscription  of  policy  445 

commencement  of  risk  in  policies  *'  at  and  from  "  outports  is 

modified  by  usages  of  trade  446 

insurance  on  ship  **  from  her  beginning  to  prepare  for  her 
homeward  voyage  '*  — construction  of  this  clause  446 

commencement  of  risk  on  ship  insured  ^^  at  and  from"  some 

named  port  in  the  singular  447 

commencement  of  risk  where  ship  is  insured  at  and  from  *'^port 

or  ports  ^^  in  the  alternative  447 

where  she  is  insured  at  and  from  **  her  port  of  lading  "  448 

meaning  of  word  "  port "  when  used  to  describe  the  terminus 

a  quo  448 

not  confined  to  an  artificial  harbor  448 

will  include  an  open  iruadstead  or  natural  basin,  if  such  be  the 

usual  place  of  loading  and  unloading  448 

commencement  of  risk  on  ship  insured  ^* at  and  from"  ao 
island  *'  /o  "  which  she  has  been  previously  insured  for  the 
outward  voyage  449 

homeward  policy  attaches,  in  such  case,  directly  ship  has  moor- 
ed twenty-four  hours  in  good  safety  at  her  first  port  of  dis- 
charge in  the  island  440 
67* 
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DURATION  OF  RISK  ON  SHIP  —  (cantinued) 

o(  homeward  risk  on  ship  when  insured  by  separate  policies 

for  a  voyage  out  and  home  in  the  West  India  trade,  460,  461 

continuance  of  risk  on  ship  when  insured  '*  to  her  port  of  dis- 
charge "  462 

when  insured  to  her  *'  port  or  ports  of  discharge"  462,  458,  in  note. 

when  insured  **  to  her  last  or  final  port  of  discharge  "  462 

the  words  *'  last  port  of  discharge  "  mean  "  last  practicable 
friendly  port  of  discharge  "  whenever  the  port  of  destination 
is  in  the  hands  of  Enemies  464 

in  such  case,  if  ship  discharges  the  bulk  of  her  cargo  at  some 
substituted  port,  the  risk  on  ship  is  at  an  end,  though  the 
captain  may  still  intend  to  proceed  with  the  residue  to  the 
original  port  of  destination,  463,  464,  458,  in  note. 

this  is  only  so  in  case  of  open  war,  not  in  case  of  mere  suspen- 
sion of  friendly  relations  464 

risk  ends  when  intention  of  proceeding  to  original  port  of  des- 
tination is  finally  abandoned  465 

but  continues  where  ship  merely  lies  by  for  a  time  with  the 
intention  of  subsequently  prosecuting  her  voyage,  465,  466 

duration  of  risk  on  ships  in  the  East  India  trade  466 

risk  of  country  trade  included,  though  not  specified  466 

duration  of  risk  in  China  trade  467 

by  usage  of  Canton  trade,  under  policies  on  ship,  risk  contin- 
ues so  as  to  protect  rigging  stored  in  bank  sauls  468 

risk  on  ship  may  terminate  before  arrival,  by  acceptance  of  car- 
go at  another  port  467 

but  not  by  sending  home  part  of  produce  of  voyage  467 

DURATION  OF  RISK  ON  FREIGHT,  inception  of  risk,  general 

rule  as  to  468 

risk  on  freight  commences  from  the  moment  the  shipowner  has 
so  far  entitled  himself  to  freight,  that  he  is  only  prevented 
from  earning  it  by  the  intervention  of  the  perils  insured 
against  202,  in  note,  468 

formerly  held  that  there  could  be  no  inception  of  risk  on  freight 
unless  some  goods  were  loaded  on  board  469 

present  rule  is  dififerent  470 

where  part  of  a  full  cargo  is  actually  on  board  at  time  of  loss, 
and  the  whole  ready  to  be  shipped,  there  is  an  inception  of 
risk  on  the  whole  fret  f^ht  471 

80  where  only  part  is  shipped,  but  all  contracted  for  471 

where  freight  and  passage  money  are  contracted  for,  thoogh 
loss  accrues  before  any  goods  or  passengers  are  on  board, 
there  is  an  inception  of  risk  as  to  the  whole  479 

whenever  a  full  cargo  has  been  contracted  for,  and  the  ship 
ready  to  receive  it  at  time  of  loss,  the  policy  attaches  on  the 
whole  freight  473 

though  cargo  be  warehoused  at  some  distance  from  place 

where  ship  is  lost  474 

the  contract  under  which  cargo  is  to  be  shipped  on  board  must 

be  legally  binding  475 

where  none  such  exists,  and  only  part  of  cargo  is  shipped  at 
time  of  loss,  the  policy  only  attaches  on  the  freight  of  the 
part  so  shipped  475 

ship  must  also  be  in  readiness  to  receive  the  whole  cargo  at 
time  of  loss,  otherwise  the  policy  will  not  attach  on  the 
whole  freight  475 

where  the  bulk  of  the  outward  cargo  is  still  on  board  at  time 
of  loss,  and  a  full  homeward  cargo  not  contracted  for,  the 
risk  only  runs  on  the  freight  of  the  goods  aetoall  j  shipped       476 
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ENEMY'S  PROPERY,  INSURANCES  OF -- (continued) 

aliter,  if  then  effected  in  ignorance  of  the  state  of  war       91.  ii.  1221 
Property  of  persons  domiciled  in  enemy's  country  is  enemy's 

property  i.  100 

though  by  birth  they  may  be  neutrals  or  fellow  subjects  100 

so  property  of  born  enemies  domiciled  in  neutral  states  is  neu- 
tral 100 
so  belligerent  domiciled  in  neutral  state  may  engage  in  neutral 

trade  726 

is  property  of  native-born  subjects  domiciled  in  a  state  that  be- 
comes hostile,  subject  to  seizure,  if  shipped  before  knowledge 
of  hostilities  ?  101 

property  consigned  to  a  neutral  at  a  port  occupied  by  the  ene- 
my's troops,  does  not  necessarily  acquire  a  hostile  charac- 
ter 103,  728 
all  property  connected  with  a  trading  establishment  in  an  ene- 
my's country  is  enemy's  property  104 
all  property  employed  by  neutrals  in  war  time  in  carrying  on 
the  colonial  or  privileged  trade  of  an  enemy,  is  treat^  as 
enemy's  property                                                            105,  628,  747 
enemy's  goods  on  board  a  neutral  ship                                    106, 748 
do  not  ffWe  a  hostile  character  to  the  ship  or  other  goods  not 

belonging  to  same  owner  106,  749 

EQUITABLE  TITLE.    Master  having  equitable  interest  in  ship  can- 
not commit  barratry  ii.  833 
consignee  of  goods  with  bill  of  lading  indorsed  may  insure  the 

equitable  interest  remaining  in  his  foreign  principal  i.  251 

mortgagor  may  always  insure  in  respect  of  his  equitable  title        251 
sembie :  he  cannot  make  a  valid  abandonment  ii.  1161 

EQUITY,  Court  of,  power  to  reform  a  policy  51,  note.  1245,  1246 

EVIDENCE.    No  peculiar  rules  of  evidence  in  trials  on  policies  ii.  1312 

provinces  of  court  and  jury  in  trials  on  policies.     (See  Jury, 

Province  of  Courts  <J-c.) 
admissibility  of  parol  evidence  to  explain  policies.     (See  Parol 
Evidence^  Admissibility  of) 
1 .  Proof  uf  effecting  the  policy : 

agency  in  effecting  the  policy  must  be  proved  as  laid  ii.  1321 

what  is  proof  of  an  order  to  insure  under  28  G.  3.  c.  56.  1321 

ratification  is  equivalent  to  a  prior  order  1321 

ratification  implies  previous  knowledge  of  the  thing  ratified  1322 

length  of  time  that  has  elapsed  between  insurance  and  ratifi- 
cation is  unimportant  1322 
letter  directing  insurance  received  by  broker  from  his  principal 
abroad  with  ship  letter  mark  and  date  of  year,  is  proof  of  ao 
order  to  insure                                                                               1322 
effect  of  postmark  generally                                                           1323 
a  slight  variance  between  the  style  of  broker's  firm  as  alleged 

and  as  proved  is  unimportant  1323 

after  verdict  agency  will  be  taken  to  be  proved  as  alleged  1324 

9.  Proof  of  the  subscription  of  the  policy  : 

proof  of  authority  to  sign  policies  1324 

authority  to  subscribe  implies  authority  to  sign  adjustment  1325 

3.  Proof  of  compliance  with  warranties  : 

express  warranties  being  conditions  precedent,  oompUance 

therewith  must  be  proved  1325 

proof  of  warranty  of  national  character  1325 

proof  of  warranty  to  sail  with  convoy  1326 

4.  Proof  of  interest.     {See  Inleresly  Proof  of)  ^ 
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EVIDENCE  —  (am/inti«0 

6.  Proof  of  ship's  sailing  and  that  loss  was  during  risk  :  allegati' 
as  to  commencemeot  of  risk  most  be  prored  as  laid 
must  not  be  such  as  to  mislead  underwriter  in  the  conduct 
^  his  defence 

it  must  be  proved  that  ship  had  sailed  on  the  rerj  Toyage  h 
\  sured 

4:  how  this  is  proved  where  ship  has  foundered  at  sea 

J  by  production  of  convoy  bond  —  of  charter-party  or  clearaoci 

—  of  license  —  of  lettei  from  correspondents  at  foreign  pox 
.,  what  is  insufficient  evidence  for  this  purpose 

J  time  of  sailing  need  not  be  proved  as  laid 

'*  proof  of  by  shipping  entry  at  custom-house 

r  '  proof  of  by  inception  of  risk  on  .goods 

1  It  must  be  proved  that  loss  on  goods  accrued  during  the  risk  0 

Tj  voyage 

proof  of  inception  of  risk  on  freight 

6.  Proof  of  loss.     {See  Loss t  Proof  of ) 

7.  Eridence  in  defence : 
a.  Unseaworthiness, 

is  the  plaintiff  in  the  first  instance  to  prove  seaworthiness,  0 
the  defendant  unseaworthiness !  686,  na 

presumptive  proof  of  unseaworthiness  at  the  commencement  0 
the  risk  686,  ooi 

opinion  of  shipwrights  as  to  seaworthiness  is  admissible  evi 
dence 

b.  Misrepresentation  and  concealment, 
burden  of  proof  under  plea  o(  misrepreseniaiion  1346,  < 
under  plea  of  concealment  and  replication  de  injuria 

c.  ^legality, 
proof  of  illegality  is  on  defendant 
proof  of  contract  illegal  as  a  gambling  policy 

EXCEPTED    RISKS  AND   LOSSES.      (See   Memorandum,  and 
Warranty  to  be  free  of  Seizure  in  Port) 

EXCHANGE.     Where  goods  are  invoiced  in  foreign  coins,  their  in- 
surable value  should  be  calculated  at  the  par  of  exchange 

EXPECTATION,  if  coupled  with  a  present  existing  title,  is  an  iosar- 
able  interest 
but  party  insuring  must  be  interested  at  time  of  loss  in  the  sob- 

ject  out  of  which  the  expectancy  arises 
the  expectation  of  an  expectation  is  not  an  insurable  interest 

EXPENDITURES,  what  contributed  for  in  general  average.    (See 
General  Average,  and,  Adjustment  of  General  Average) 
what  come  into  particular  average.     (See  Particular  Averagt, 
and,  Adjustment  of  Particular  Average) 

FACTOR.    Factor  to  whom  general  balance  is  due,  has  an  insurable 
interest  to  the  extent  of  his  lien 
so  if  goods  are  consigned  to  him  with  bill  of  lading  indorsed, 
he  may  insure  them  to  the  full  extent  of  their  value 

PACrrORIES,  ASIATIC  OR  AFRICAN,  Europeans  trading  and  re- 
siding in,  have  the  national  character  of  the  European  state 
j,  of  which  they  are  natives 

FACTORY  SHIP,  duration  of  risk  on  i.  J 

FISHING  VOYAGES.    In  Newfoundland  trade,  thirty  or  fifty  days 
held  not  an  unreasonable  time  for  discharge  of  outward  cargo 
produce  of  the  fishery  in  whaling  ships  is  included  under  1 
general  insurance  on  the  goods 
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FISHINGS  TORES  of  whaling  ships  not  included  in  a  general  policy 

on  goods  i.  214 

nor  in  a  general  policy  on  ship  S17 

but  are  insurable  as  ovtJU  318 

are  to  be  valued  as  part  of  "  the  ship  and  her  appurtenances  " 

under  the  acts  for  limiting  the  owner^s  responsibility  ii.  777 

FLAG  is  the  most  obvious  badge  of  national  character  i.  6S3 
a  neutral  ship  must  carry  a  nebtral  flag  6S3 
neutral  flag  does  not  protect  goods  carried  under  it  to  the  ex- 
clusion of  the  right  of  search  635 

FLAX,  absolute  total  loss  on,  where  packed  in  separate  mats,  some  of 

which  are  sunk,  and  some  washed  ashore  from  wreck         ii.  1030 

FLAXSEED,  constructive  total  loss  oti  a  cargo  of,  arriving  too  late  for 

the  season  ii.  1167,  1168 

FOREIGN  ADJUSTMENT,  what  it  is  u.  943 

the  co-adventurers  are  bound  thereby  944 

so  is  the  underwriter,  when  it  is  settled  according  to  the  laws 

and  usages  of  the  foreign  port  945 

aliter,  where  it  is  not  so  settled  946 

and  proof  must  be  given  that  it  is  so  947 

FOREIGN  CURRENCY.  Policy  stipulating  that  the  coin  of  the  port 
of  shipment  shall  be  taken  at  so  many  shillings  the  dollar ^ 
livrCj  rupee^  &c.  is  not  a  valued  policy  i.  333 

how  to  ascertain  insurable  value  of  goods  invoiced  in  the  cur- 
rency of  a  port  with  which  there  is  no  current  rate  of  ex- 
change 329 

how,  where  there  is  a  current  rate  of  exchange  339 

FOREIGN  JUDGMENTS  ON  QUESTIONS  OF  PRIZE.  What 
are  courts  of  competent  jurisdiction  in  questions  of  prize 

i.  638-640 
copies  of  the  judgments  of  such  courts,  properly  authenticated, 
are  evidence  of  the  fact  and  also  of  the  grounds  of  condem- 
nation 638 
proper  mode  of  authentication                                                 ii.  1318 
Effect  of  sentences  of  foreign  prize  courts  as  proving  breaches 
of  neutrality  by  comity  of  nations,  such  sentences  are  held 
conclusive  on  all  points  within  their  jurisdiction  on  which 
they  profess  to  decide                                                              i.  641 
same  rule  in  United  States  641 
but  not  in  France                                                                             641 
the  rule  applies  to  sentences  of  hostile  as  well  zb  friendly  tri- 
bunals                                                                                       641 
Lord  Ellenbroagh  opposed  to  this  extension  of  the  rale  641 
its  limitations                                                                                   649 
court  where  foreign  sentence  offered  may  ascertain  if  there  has 
been  excess  of  jurisdiction                                                 641,  note, 
so,  if  there  is  positive  fraud                          641,  note, 
the  general  presumption  is  that  the  jurisdiction  exercised  is 

lawful  641,  note, 

such  sentences  only  conclusive  as  to  points  on  which  they  pro- 
fess to  decide  649 
t.  e.,  as  to  points  referred  to  as  grounds  of  condemnation  in  the 
adjudicative  part  of  the  sentence,  or  which  plainly  appear  to 
he  so  by  necessary  inference  643 
where  it  is  left  ambiguous  on  the  face  of  the  sentence  what  the 
true  ground  of  condemnation  really  was,  it  will  be  no  for- 
feiture of  neutrality  644 


FOREIGN  JUDGMENTS  ON  QUE! 
effect  of  aentence  where  it  m 

wilhout  Slating  any  diitincl  j 

if  the  ftdjudicaiire  pin  of  the  ai 

mjf'i  properly,   it  will   be 

if  senteace  contlemn  shipMnr 
of  it  taken  (ogeiber  that  ii 
ground  of  enemif's  property,  i 

the  presumplion,  prima  facte,  i 
ceeded  oo  lawful  grounds 

■nd  tbejr  will  be  concluaiTe,  t' 
arriTed  at  their  coneluaion  fr 
of  proof  eatablithed  onl;  b; 
their  own  stale 

foreign  sentence,  condemning  a 
properly  documented,  ta  cone 

but  where  ship  is  really  neutra 
condemning  her  m  enemy' 
with  by  atiieement  between  i 

aentencea  of  foreign  priiecoi 
obierrance  of  the  prtrite  ord 
not  conclnsive  againal  her  nt 

where  several  grounds  of  con 
one  of  them  be  a  legal  groi 
feit  a  warranty  of  neulrxlity 

Proof  of  foreign  judgments  gei 

need  aeals  of  foreign  couria  of; 

seals  uf  all  other  foreign  and  ci 
FOREIGN  LISTS  AT  LLOYD'S. 

aumed  known  to  English  uni 

FOREIGN  SHIPS  are  not  wiibin  Ihe 

c.  37.  1.  I.)  againat  wager  ; 

policies  on  foreign  ehipa  and  cai 

appear  to  be  wagers,  are  leg 

but  policiea  in  the  common  fora 

ships,  cannot  bo  recovered  oi 

foreign-built  ahipa,  Brilitkoumi 

when  Con  Toy   acts   passed,. 

without  license  under  those  i 

foreign-buill  ahipa,  purchased 

with  licenae,  la  bring  foreign 

imponaiion  of  American  goods 

built  ahipa,  British  owned,  d< 

FOUL  LOSSES,  what  they  are 

cannot  be  recovered  back  froi 

them  over  to  his  principal 
ahter,  if  be  haa  only  pa«sed  ibe 
FOUNDERING  AT  SEA,  included  an 

presumptive  proof  of,  from  ahip 
periods  afler  which  ship,  not  tit 
these  periods  are  fixed  in  forei| 
but  D0(  in  our  own 
ea«ea  showing  aflei  what  lime  i 

foundering,  in  English  law 
■he  moat  be  abown  ta  have  uili 


IHBBX.  1429 

PA  OK 

OUNDERING  AT  SEA  —  (continued) 

but  if  this  be  proved  it  is  not  necessary  to  call  witnesses  from 

abroad  to  prove  that  ship  has  never  arrived  794 

even  though  the  crew  or  part  of  them  may  have  been  saved, 

they  need  not  be  called  795 

where  ship  has  not  been  heard  of  till  after  time  when  she  may 

be  presumed  lost  by  foundering,  assured  may  recover  a  total 

loss  wiihout  notice  of  abandonment  1004 

bot  if  she  afterwards  turns  up,  this  is  a  salvage  for  the  benefit 

of  the  underwriters  1185 

where  ship  has  foundered,  it  must  be  proved  that  she  sailed  on 

the  very  voyage  insured  1335 

mode  of  doing  this  1335 

what  is  insufficient  evidence  for  the  purpose  1336 

RAUD,  adval  fraud  avoids  all  contracts  alike  i.  487 

the  ground  on  which  misrepresentation  avoids  the  policy   is 

not  actual ^  but  legal  or  constructive yrmiif  495 

in  cases  of  actual  fraud  it  avoids  the  policy  without  any  inquiry 

as  to  its  being  material  to  the  risk  500 

a  statement  made  as  true,  without  any  inquiry  whether  it  is 

true  or  false,  shall,  if  false,  be  deemed  fraudulent  501 

in  oases  of  actual  fraudy  assured  is  not  entitled  to  a  return  of 

premium  501 

REE  OF  AVERAGE,  warranty  to  be.     (See  Memorandum) 

R  EIGHT — 

1.  As  an  insurable  interest, 

threefold  meaning  of  word  freight  in  policies  i.  201 

freight  of  all  kinds  is  a  lawful  subject  of  insurance  in  this 
country  201 

freight,  as  an  insurable  interest,  is  such  freight  as  would  have 
been  earned  but  for  the  intervention  of  the  perils  insured 
against  202,  &  note,  235 

hence  the  party  insuring  freight  must  have  an  inchoate  right 

to  it  at  the  time  of  insurance  and  of  loss  202,  &  note,  236 

as  by  a  then  subsisting  interest  in  the  ship,  either  at  law  or 
equity,  as  charterer  or  owner  •       235 

a  party  not  properly  registered  as  shipowner  cannot  recover  in 
respect  of  an  insurable  interest  on  freight  236,  ii.  1327 

sums  paid  in  advance  by  the  charterer  or  his  agent,  as  part  of 
freight,  are,  under  certain  circumstances,  insurable  as  such        203 

in  order  to  give  charterer  an  insurable  interest  in  such  sums  as 
freight^  it  must  distinctly  appear  on  the  face  of  the  charter- 
party  that  they  are  advanced  in  part  payment  of  freight 

238,260,261 

charterer,  by  special  policy,  may  protect  himself  against  hav- 
ing to  pay  dead  freight  238,  259 

freight  may  be  insured  for  part  of  voyage  238,  260,  261 

expected  freight  cannot  be  insured  in  France,  but  freight  already 
earned  (fret  acquis)  may  238,  260,  261 

meaning  of  the  term/r£^  acquis  238,  260,  261 

S.  Description  of  in  Policy, 

freight  must  be  insured  nominatim  219 

charter-money  (i.  £.  the  hire  of  a  ship  for  the  voyage  under  a 

charter-party)  may  be  covered   under  a  general  policy  **  on 

freight  "  220,  &  note. 

80  may  money  paid  in  advance,  as  part  of  freight,  when  the 

insurance  is  effected  by  shipowner  220 

VOL.    U.  58 
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FREIGHT  —  (continwd) 

but  mooey  paid  abroad  for  shipping  charges  and  ezpeoses 
the  charterer,  as  the  price  of  the  pmilege  of  pattiog  1 
goods  on  board,  should,  it  seems,  be  insured  eo  nomine 

profit  which  the  owner  would  have  made  by  carrying  hit  oi 
goods  in  his  own  ship  may  be  insured  generally  as  '*  fmgh 

a  charterer  who  takes  the  goods  of  others  on  freight,  aod  tl 
owner  who  sells  his  ship,  reserving  the  freight  ol  thd  to 
age,  may  cover  their  respective  interests  by  a  general  polk 
"on  freight" 

3.  Valuation  of  freight, 

freight  is  genenlly  valued  for  the  purposes  of  insurance,  at 

sum  sufficient  to  cover  its  gross  amount 
if  valued  higher,  the  valuation  will  not  be  set  aside 
where  the  freight  of  a  whole  voyage  made  up  of  several  dii 
'  '  tinct  stages  is  insured  at  a  gross  sum,  this  valuation  most  fa 

applied  to  the  freight  which  is  in  the  course  of  being  earoe 

at  the  time  of  the  loss 
^  if  the  earning  of  freight  be  suspended  till  the  completioo  ofth 

voyage,  the  gross  amount  of  the  valuation  may  be  recovere 

at  whatever  stage  the  loss  takes  place 
the  insurable  value  of  freight  in   open  policies  is  the  groi 

freight,  together  with  premiums  of  insurance  and  cooimij 

sions 

4.  Inception  of  risk  on  freight, 

where  freight  is  due  under  a  charter-party,  the  risk  on  freigk 
begins  directly  the  ship  has  broken  ground  for  the  voyage 
V  uheiher  any  goods  have  been  put  on  board  or  not 

!  where  there  is  no  contract  of  affreightment,  but  the  freight  i 

'*  the  price  due  fat  the  carriage  of  goods  in  a  general  ship,  tfa 

1  risk  on  freight  does  not  commence  till  the  goods,  or  some  c 

\  them,  are  shipped  on  board,  or  all  contracted  for 

483.    See  3^ 
(and  see  generally  Duration  of  the  Risk  on  Freight) 
absolute  total  loss  on  freight.     (See  Thtal  Loss) 
constructive  total   loss  on  freight.     (See   Constructive  ToU 
i  Loss  on  Freight) 

*  effect  of  abandonment  of  ship  on  freight.     (See  Cbnstrvdit 

Total  Loss  on  fVeight) 

FRUIT  is  warranted  free  of  average  by  the  common  memorandum 

broker  having  only  general  orders  to  insure,  held  not  Uable  t 
an  action  for  negligence  for  insuring  a  cargo  of  fruit  with 
warranty  to  be  free  of  average 

FURNITURE  OF  SHIP.     Under  this  word  is  comprehended /»nn>i 
sions  and  stores 
though  these  are  sometimes  included  under  the  word  outjit 

GAMING  POLICIES  are  prohibited  by  19  G.  8.  c.  97.  §  1. 
what  are  gaming  policies  within  this  statute 
agreement  to  pay  1000/.  if  ship  did  not  save  her  passage 
policy,  **  interest,  or  no  interest "  on  the  bond  of  an  East  Indi 

captain 
on  money  expended  for  the  use  of  the  ship,  loss  to  be  ptid, 

ship  does  not  arrive,  ^*  without  further  proof  of  interest  thA 

the  policy  ^  and  without  benefit  of"  salvage  •' 
any  policy  which,  on  the  face  of  it,  dispenses  with  all  proof' 

interest,  is  within  the  statute,  and  yoid  as  a  gaming  policy 
contract  illegal  as  a  gaming  policy  under  14  G.  3,  c.  18 
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rAZETTES,  query ^  whether  articles  of  marine  intelligence  therein  oen- 
tained  are  to  be  presumed  known  to  the  underwriters,  so  as 
to  dispense  with  being  coromanicated  to  them  i.  564 

GENERAL  AVERAGE. 

1.  Principles  of  the  doctrine  of  ii.  877 

does  not  depend  on  the  point,  whether  there  are  different  sab- 
jects  to  contribute,  but  whether  there  has  been  a  sacrifice 
for  the  common  benefit  911,  note, 

general  average  losses,  what  877 

twofold  division  of  877 

definition  of  877,  &  note, 

principles  and  definition  of  general  average  contribution  878 

adjustment  of  general  average  and  liability  of  underwriters  878 

characteristics  of  general  average  losses  881  -  887 

they  must  be  the  result  of  the  act  of  man  881 

must  be  incurred  for  the  benefit  of  the  whole  adventure  881 

hence,  where  the  general  safety  has  not  been  imperiled,  no 

contribution  is  due  883 

the  general  safety  must  be  the  object  of  the  sacrifice  883 

hence,  dollars  thrown  overboard  to  prevent  their  being  seized 

by  the  enemy,  give  no  claim  to  contribution  883 

^ufry,  whether  peril  must  be  averted  by  the  sacrifice  in  order 

to  give  claim  to  contribution  883 

in  United  States  it  is  settled  that  the  sacrifice  must  succeed  in 

preserving  the  residue  of  the  property  883,  note, 

no  contribution,  if  ship  lost,  notwithstanding  the  sacrifice    883,  note, 
no  contribution,  if  no  possibility  of  saving  property,  at  time  of 

sacrifice  883,  note, 

the  sacrifice  must  be  submitted  to  under  the  pressure  of  immi- 
nent danger  883 
and  not  resorted  to  without  such  deliberation  as  the  case  may 

admit  of  885 

it  must  be  of  an  extraordinary  nature  885 

what  are  extraordinary  sacrifices  and  expenses  886 

sacrifice  of  boat  to  save  ship  and  cargo  from  imminent  cap- 
ture 886 

2.  General  average  losses,  consisting  of  sacrifices  for  the  common 

benefit, 
a.  Sacrifices  of  part  of  cargo, 

jettison,  what  it  is  887 

of  certain  goods  whose  jettison  gives  no  claim  to  contribution        888 
goods  carried  on  deck  not  contributed  for,  if  jettisoned,  unless 

so  carried  by  usage  of  trade  888 

if  90,  they  are  contributed  for,  and  the  underwriter  will  be  held 

to  have  had  cognizance  of  the  usage  888.     See  note, 

exposure  of  part  of  goods  to  ease  or  float  ship  into  port  of  dis- 
tress is  regarded  as  a  jettison  889 
aUter^  where  it  takes  place  at  port  of  destination,  for  then  it  is 

only  an  ordinary  risk  of  the  voyage  889 

boat  into  which  the  goods  are  put  must  be  contributed  for,  if 
'     lost  889 

no  contribntion  made  by  the  goods  thus  saved  where  ship  and 

cargo  are  lost  889 

qwry^  where  the  goods  put  into  the  boat  are  jettisoned  889 

contribution  for  goods  given  by  way  of  composition  to  pirates        890 
for  damage  done  by  the  jettison  890 

loss  of  freight  on  goods  jettisoned  to  be  contributed  for  890 

property  in  goods  jettisoned  '  890 

h.  Sale  of  part  of  cargo  for  the  general  benefit, 

when  allowed  891 
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name  of  iho  tnnamcuon 
when  the  low  thereby  canted 

a  claim  lo  contiibntioo 
it  gives  no  Buch  claim  where  w 
re  pain  made  neceaaary  by  a 
ofifer,  where  expeaBei  or  loeae* 
result  of  the  auihoritiea 
e.  Sacnficei  of  part  of  ship  for  th 
if  maaU  and  span,  afUt  being 
fmro  the  ligging  in  ordei  to 
eral  arerage 
■o  where  cable*  are  cat,  or  am 

neot  peril 
aSter,  where  thia  is  only  done 
when  loBs  by  anchoring  in  a 

lOM  aiiaing  from  convertiog  pi 

diiiary  puipose 
»■  emptoyiag  siule,  or  cordage, 
damage  dune  lo  one  ship  in  on 
•ails  lei  go  lo  right  a  ship  she 
■ails  or  span  carried  OTetboan 
damage  done  lo  (hip  by  fightii 
dislinclion  aa  lo  this  between  i 
when  loss  of  boitagiTeaaclai: 
damage  done  to  ship  in  order  t 
Volonury  stranding, 
loss  arising  from  voluntary  stF 

gal  off  and  continue*  her  TO 
expense  of  getting  offa  Teuel 

of  genersTaterage 
qmrrt,  whether  case  ia  the  aai 

roluniary  stranding,  but  the 

kw  as  setlted  by  Mr.  J.  Slory 

3.  Extraordinary  crprttdituTa  for  il 

principle  on  which  they  give  a 

a.  Espenseaof  entering  ana  qoitt 
■Tersge  when  ship  obliged  lo  | 
aliter,  when  obliged  to  pat  in 

proTlsions 
eiperiKS  of  unloading  and  relo 

benefit  of  both,  ate  general  i 
M,  wages  of  extra  hands,  hin 

making  a  port  of  neceaelty  fi 

b.  The  cost  of  the  repairs  themael 
by  ordinary  sea-peril*,  is  not  g 
aiiter,  when  rendered  necessai; 
rule  in  ihe  Uniled  Sutes  ihai,' 

coal  of  repaira,  so  far  a*  me 

in  her  Toyage,  and  of  do  pc 

eral  average 
thi*  rule  auppoaed  to  beestabli 
but  gtutre,  whether  it  is  so  1 
il  is  inconsistent  with  that  laid 

t>.  Whitmoce 
rale  in  England  appear*  to  b 

no  claim  to  conlribniton,  ni 
bMteaaarj  waa  itaelf  general 
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GENERAL  AVERAGE  —  (continued) 

c.  Wages  and  provieions  of  crew  during  delay  to  refit  are  not,  in 

this  country,  either  general  or  particular  average  909 

case  of  Da  Costa  v,  Newnham  explained  910 

where,  indeed,  the  damage  itself  is  in  the  nature  of  general 

average,  these  charges  are  so  also  911 

law  as  to  this  point  in  the  United  States  and  in  foreign  coun- 
tries 910,  note,  911,  &  note. 

d.  Expenses  incurred  in  reclaiming  captured  property  are  general 

average,  if  for  joint  benefit  of  ship  and  cargo  912 

principle  on  which  they  are  so  918 

e.  Wages  and  provisions  during  detention  by  embargo  not  gen- 

eral average  913 

/.  Expenses  of  waiting  for  convoy  not  general  average  when  there 

is  no  imminent  danger  913 

alitert  where  there  is  913 

expenses  of  ordinary  quarantine  not  general  average  914 

nor  expenses  of  being  ice-bound,  except  where  ship  is  frozen 

up  in  a  port  of  distress  914 

g.  Expenses  of  remunerating  services  rendered  for  common  safety, 

when  general  average  915 

salvage  when  general  average  915 

hire  of  extra  hands  915 

expenses  of  getting  ship  afloat,  when  incurred  for  joint  benefit 

of  ship  and  cargo,  are  general  average  915 

when  otherwise,  not  915 

practical  rules  as  to  adjusting  expenses  of  getting  ship  afloat  916 
ransom  prohibited,  but  composition  paid  to  pirates,  &c.,  is  gen- 
eral average  916 
so  is  the  expense  of  raising  money  abroad  for  joint  benefit  of 

ship  and  cargo  917 

4.  What  contributes  to  general  average 

every  thing  which  is  at  risk  at  time  and  saved  by  the  sacrifice       917 
that  which  has  been  sacrificed  contributes  as  well  as  that  which 

has  been  saved  918 

freight  of  goods  jettisoned  contributes  918 

so  does  all  merchandise  919 

wearing  apparel,  jewels,  &c.,  do  not,  nor,  semhie,  passenger^s 

baggage  919 

but  jewels  or  precious  metals  not  carried  about  the  person  do 

contribute  919 

deck  goods  contribute  919 

provisions  and  warlike  stores  do  not  919 

goods  belonging  to  government  contribute  920 

m  reference  to  general  average,  it  makes  no  difiTerence  that 
there  is  no  cargo  on  board,  and  only  one  subject  to  contri- 
bute 911,  note. 

5.  General  average  adjustment.      (See   Adjustment  of   General 

Average) 

6.  Liability  of  owners  of  ship,  goods,  and  freight,  for  their  respect- 

ive amounts  of  contribution, 
they  are  the  sole  parties  primarily  liable  948 
mode  of  enforcing  payment  949 
modern  practice,  master's  lien  on  the  goods  949 
practice  in  case  of  a  general  ship  949 
consignee  of  bill  of  laiding  not,  in  all  cases,  liable  for  contribu- 
tion 949 
parties  interested  are  severally,  and  not  jointly,  liable  950 
unless  they  be  joint  owners  950 

58* 
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7.  liabiUiy  of  ih«  nadenrritan  to  i 

tribulion, 

the  underwriters  we  not  primfti 

•Ad  aiB  onl;  bound  to  reimbon 

Bnms  paid  in  contrlbatiOD 

the  tule  of  the  French  law  ia  tl 

geoenl  praciJce  in  this  conotiy 

(iENERAL,  utrerlain  and  conjidurai  dl 

GOODS,  INSURANCE  ON.     What  I 

anee  "on  goods  " 

any  cum  modi  lies,  not  requitiof 

happen  to  be  on  board  at  tim 

thnugh  loaded  in  aubstitution  o: 

medial  e  port 
shifting*  OT  succeuife  cargoes  o 
course  of  the  same  Tojige  ai 

the  word  "  goods,"  in  policia 

dise,  i.  «.  iBorrt  or  cargo  for 
hence,  a  general  insurance  "  oi 

i«  loaded  on  board  as  mercba 
thus,  bullion,  coin,  sad  jewels, 

sarable  generally  as  "goods 
bat  not  when  carried  or  worn  ■ 
for  the  same  reuon  the  caotairi 
nor  the  sliip's  proTisions,  Ihoug 
nor  proiender  for  live  stock 
the  produce  of  the  fisher;  in 

goodi;  but  the  outfit,  on  sue 

stores  and  apparatus,  is  not 
cargoes  consisting  of  colonial  p 

Ihe  pipe,  bale,  hog»head,&c 

name  and  number 
a  general  policy  "  on  goods  "  ( 
unless  there  be  an  usage  so  to< 

should  be  insured  as  deck  go 

their  true  denomination 
if  goods  sre  specifically  describ 

so,  this  description  must  be  i 
under  a  general  insurance  "  o 

coTer  in  respecl  of  a  morI[[a| 
a  parly  having  an  insurable  in U 

grounds,  held  entitled  to  rect 

goods."  without  specifying  : 

a  general  policy  "on  goods*   [ 

OOOD8,  UNDERWRITER  ON,   U 

rule,  not  liable  for  loss  on  fr< 
guar*,  whether  he  may  not  be 

ses  of  transhipment  when  frc 

that  by  the  original,  ship 
he  generally  beira  loss  on  frei| 

port  of  distress,  beesuse  they 
is  not  liable  for  loss  on  goods  a 

penses  of  repairing  ship  in  a 
GOODS  SOLD  TO   DEFRAY   NEC 

pan  of  cargii,  may  be  sold  fo 
when  loss  sustained  by  avA  aal 
ownei 
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GOODS  SOLD  TO  DEFRAY  NECESSARY  REPAIRS  —  (continued) 
when  it  may  give  a  claim  to  contribution  891,  893 

rate  at  which  it  must  be  compensated  or  contributed  for  893 

GOVERNMENT,   DETENTION  BY   FOREIGN,  quare,  whether 
loss  caused  by  acts  of  foreign  goYernment  gives  the  assured, 
who  is  a  subject  of  such  goveroment,  a  claim  against  a  Brit- 
ish underwriter  ii.  779  -  784 
(See  Detention) 

GROSS  PROCEEDS.  The  true  rule  of  adjusting  a  particular  average 
loss  on  goods,  is  by  comparing  the  gross  proceeds  of  the 
sound  and  damaged  sales  ii.  968 

proof  that  this  is  so  969  -  971 

GUM  TRADE.     Duration  of  risk  on  outward  cargo  on  ship  engaged 

in  the  African  gum  trade  i.  435 

GUNPOWDER,  LICENSE  TO  EXPORT.  If  assured  having  a  li- 
cense to  export  a  limited  quantity  of  gunpowder^  exports 
more,  the  insurance  is  not  void  in  toto,  but  only  for  the  ex- 
cess i.  733 

but  an  informality  in  the  mode  of  obtaining  the  license  vitiates 
the  whole  insurance  7S3 

arms  and  gunpowder  taken  out  by  a  British  ship  under  license 
and  transhipped  into  an  American  vessel,  for  the  United 
States  793 

HORSES  are  not  insurable  under  the  general  description  of  goods  and 

merchandises  i.  315 

horses  killed  by  injuries  received  during  the  laboring  of  a  ship 
in  a  storm,  and  by  their  own  kicking  and  plunging — held 
to  be  lost  by  the  perils  of  the  sea  ii.  809 

and  underwriter  liable  for  such  loss,  though  policy  contains  a 
warranty  to  be  **  free  of  mortality  "  i.  73,  74.  ii.  874 

HUSBAND,    SHIPS,   cannot  bind  his  co-partowners  by  insurance,    . 

without  express  direction  or  subsequent  ratification  i.  147 

HYPOTHECATION  OF  SHIP  OR  CARGO.  The  master  in  a 
port  of  distress,  having  no  other  means  of  raising  money, 
may  hypothecate  the  whole  of  the  cargo  for  the  repairs  of 
the  ship  i.  183 

he  must  only  do  so  when  all  other  means  fail  183 

and  only  in  a  port  of  distress,  in  order  to  enable  the  ship  to 
prosecute  her  original  voyage  184 

ICE-BOUND.     Expenses  of  delay,  by  being  ice-bonnd,  when  general 

average  ii.  914 

ILLEGALITY  OF  THE  RISK —  ILLEGAL  VOYAGES  — AND 
ILLEGAL  TRADING.  General  doctrine  of  the  illegality 
of  the  risk  as  it  affects  the  policy, 

any  illegality  in  the  course  of  an  entire  and  integral  voyage  dis- 
charges the  underwriter  from  all  liability  on  a  policy  in- 
tended to  protect  any  part  of  it  699 

the  principle  is,  that  any  infirmity  in  any  part  of  an  integral 
voyage  makes  the  whole  illegal  699 

where  an  entire  voyage  under  a  charter-parly  consists  of  two 
distinct  passages,  out  and  home,  each  of  which  is  insured  by 
a  separate  policy,  query ^  whether  an  illegality  on  the  home- 
ward^ will  vitiate  a  policy  on  the  outward^  passage  699 

at  all  events,  a  mere  contemplated  or  contingent  illegality  on 
the  homeward  passage  will  not  in  such  case  vitiate  the  out- 
ward  policy  700 
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ILLEGAL  TRADING  — 

wheca  two  eaiiralj  dutinci  vo 

policiea,  do  illeg»litj  c«d  kfl 

cui  ID  ihe  couiie  of  th«  very 

if  ihe  policy  b«  dd  the  Mp  "  t 

port  will  «iii»te  the  insut&Dt 

Ihe  thip  uila 

but  a  policy  oa  gaodt  "  qt  aad 

legality  at  the  port,  whicb  c 

ed  oil  board 

that  the  goods  inaared  have  bei 

of  in  illegal  catgo  does  not  d 

wbete  Ihe  policy  is  void  Air  ill 

tirely  discharged 

Bor  is  the  aasuted  entitled  to  » 

uadet  TBcy  apecial  ciicnmsla 

the  undemriter  eanoot  sue  th« 

Ihe  policy  is  in  terms  lu^e   i 

mk,  &nd  was,  in  f»et,  intend 

I.  Insorancea  on  voyages  or  tralfic  i 

1.  Insurtnees  on  sEDD^Ung- ad 

all  inHirancea  on  prapeHy  ei 

adventures  prohibited  by  i 

(tal 

and  declaied  toid  b;  sUt.  B 

goods,  the  export  or  import 

reieoue  laws,  8  k  9  Vict. 

this  country  pays  no  attentio 

this  principle  sanctioned  by  i 


risk  of  trade  prohibited  bj 

the  underwriter  nere  inlbi 

Qufry,  whether  if  such  pollc 

country,  lbs  assured  mig 

country 

8.  Risks  illegal  by  the  trade  an 

Kingdom,  or  by  commercial 

risks  illegal  by  the  nsTigii 

of  the  navigation  acta 

of  the  present  act  8  &  9  V: 

Cases  of  risks  held  (o  be  ille( 

iosuianceon  ship  sailing  fn 

proportion  of  British  ses 

of  British   consul,  or  pi 

house  oSrcer,  6  G.  4.  c. 

vgyage  of  ship  outwards  nt 

proper  license  and  due  p 

the  return  Toyage 

construction  of  49  G.  3.  e. 

ican  goods  into  this  conn 

the  prohibiiions  ud  the  iro| 

apply  only  to  Ihe  pwj  gi 

Former  colonial  policy  of  En( 

remarks  on  the  effects  of  1) 

present  Jaw  regulating  ouii 
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.LEGALITY  OF  THE  RISK —  ILLEGAL  VOYAGES  — AND 
ILLEGAL  TRADING—  (continued) 
insurances  on  voyages  or  trade  contravening* the  monopo- 
lies of  the  East  India  and  South  Sea  Companies  713 
international  commercial  treaties  are  part  of  the  law  of 

the  land  713 

all  insurances,  therefore,  on  risks  contrayenlug  their  pro- 
visions are  void  713 
cases  illustrating  this  714 
principle  of  our  earlier  commercial  treaties  714 
reciprocity  system  715 
sources  of  information  as  to  our  commercial  treaties  with 

foreign  states  715 

voyages  not  necessarily  illegal,  unless  against  the  general 

commercial  policy  of  the  empire  715 

risk  not  rendered  illegal  by  want  of  an  agreement  signed 
by  master  or  mariners  under  the  Merchant  Seaman's 
act  715 

if  non-compliance  with  the  act  involve  unseaworthiness, 

the  policy  is  void  on  that  ground  716 

where  the  act  infringed  is  part  of  the  general  commercial 
policy  of  the  realm,  the  voyage  is  illegal  and  the  policy 
void,  though  express  penalties  are  imposed  in  case  of 
disobedience  716 

3.  Voyages  and  trading  illegal  by  contravention  of  the  convoy 
acts,  orders  in  council,  proclamation  of  embargo,  &c. 
origin  and  object  of  the  Convoy  acts  717 

Cases  on  the  construction  of  the  acts  717-  791 

insurances  on  risks  contravening  the  provisions  of  these  acts 

are  void  7S1 

insurances  on  risks  prohibited  by  occasional  acts  of  parlia- 
ment 721 
trading  with  a  place  with  which  trading  is  prohibited  721 
exporting  naval  stores  without  a  license,  contrary  to  order  in 

council  721 

where  a  license  has  been  obtained,  but  other  unlicensed 
goods,  not  the  property  of  the  same  owner,  are  on  board 
the  same  ship  722 

where  more  goods  are  exported  than  the  license  warrants,  it 

is  good  pro  tanto,  and  void  as  to  the  residue  723 

informality  in  mode  of  obtaining  license  vitiates  the  whole 

insurance  723 

warlike  stores  taken  out  by  a  British  ship  under  license  and 

transhipped  abroad  into  an  American  vessel '  723 

where  the  object  of  a  voyage  is  meritorious  it  will  be  held 

legal,  though  in  contravention  of  an  order  in  council  724 

taking  out  false  clearances  does  not  make  the  voyage  illegal        724 
voyages  in  contravention  of  a  British  laid  embargo  are  ille- 
gal 724 
II.  Insurances  on  voyages  or  trade  illegal  by  the  laws  of  war  as 
they  affect  belligerents, 

1.  Trading  with  the  enemy  —  insurances  on  enemy's  property, 
all  insurances  on  ship  or  goods  of  the  enemy  in  time  of  war 

are  void  725 

all  insurances  to  protect  trading  between  British  subjects 

and  the  enemy  in  time  of  war  are  void  726 

but  British  subject,  if  domiciled  in  a  neutral  state,  haa  all 

the  privileges  of  neutrality  727 

the  obiection  of  illegal  trading  with  the  enemy  moat  be  taken 
in  the  first  instance  727 
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ILLEGAL  TRADING  —  (. 

3.  iDSunncee  on  vojagea  ot  Ui 

iiuunnce*  on  tojtgt*  to  bo« 

bui  the  ihip  must  beikiling  « 

inBur&noa  on  goods  Mat  to  n< 

decision  Bi  to  hostile  or  noo  I 

occupstion  of  the  eaem; 

3.  Licenses  to  irade  wild  the  en 

the  state  miij  gnnt  Lioense* 

unlawful 
the  licensing  system  of  the  li 
licenses  to  export 
licenses  to  import 
duisiion  of  licenses 
ptoof  of  licenses  which  are  1( 
IIL  IniuTanrei  on  Toragei  or  tnAc 
as  they  aSect  neutrals, 
or  neutral  iiy  genemlly, 
dflfiniiion  of  a  neutral  state 
a  bellifterent  state  has  the  pow< 
terms  of  neutrality  with  any 
of  the  principal  duties  imposed 
Insurances  on  artielet  oontrabi 

0/  War) 
Insurances  on  voyages  or  tiM 
blockade.     (8ee  BletlMie,  h 
Insurances  on  neutral  ships  en 

coasting  trade, 
all  insurances  to  protect  neotr 
trade  of  Iha  enemy  are  Toid 
Insurince  of  enemy's  goods  o 
iral  goods  on  board  enemy's 
free  ships  do  not  make  free  goi 
neutral  carrying  enemy's  goo 

■nsarsncea  on  enemy's  goods  o 
enforced  in  the  belligerent  e> 

tliter  in  those  of  the  neutral 

insurance  on  goods  of  other  ne 
ship,  but  not  covered  by  the 
In  the  belligerent  coorta 

neutral  property  is  free  of  sell 

nut,  however,  on  board  armed 
IMPLIED  CONDITIO?^  THAT  SHIl 

DOCUMENTED.    Ship  m 

proofs  of  national  character 

what  proofs  of  national  charac 


all  docon 


she  must  also  hav 

treaties 
but  not  such  as  are  only  reqIli^ 

captor  state 
where  ship  Is  condemneil  for  i 

underwriier  must  show  that 

law  of  nations  or  interaatiooi 
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PLIED  CONDITION  THAT  SHIP  SHALL  BE  PROPERLY 
DOC  UMENTED  —  (continued) 

and  roust  specify  by  whut  treaties  they  are  made  requisite  693 

whether  ship  be  or  be  not  warranted  or  represented  neutral,  the 
condition  is  equally  implied  that  she  shall  be  properly  docu- 
mented 689 

in  case  of  warranty  or  representation  the  underwriter  is  dis- 
charged if  she  sailed  without  them  696 

in  other  cases  only  if  she  be  seized  without  them  689 

in  order  to  discharge  the  underwriter,  by  breach  of  this  im- 
plied condition,  the  ship's  condemnation  must,  on  the  face 
of  it,  appear  to  have  proceeded  on  the  want  of  proper  docu- 
ments 691 

it  is  enough  if  this  can  be  inferred  from  the  whole  of  the 
foreign  sentence  taken  together  693 

a  neutral  ship  must  have  all  proper  documents  of  national 
character,  even  though  their  production  would  have  sub- 
jected her  to  condemnation  699 

the  implied  condition  to  carry  proper  documents  stands  on  a 
different  ground  to  the  implied  warranty  of  seaworthiness  690 

and  consequently  its  breach  is  attended  with  different  results         690 

only  discharges  the  underwriter  in  cases  where  the  insurance 
is  by,  or  on  behalf  of,  the  ship  owner  694,  695 

[PLIED  WARRANTIES.     (See  Seaworthiness) 

DEMNITY  the  sole  object  of  the  contract  of  marine  insurance  i.  8 

completeness  of  depends  on  the  ajJequacy  of  the  sum  insured 

to  cover  the  value  of  the  property  at  risk  8 

nature  of  the  indemnity  practically  obtained  by  the  general 

mode  of  insurance  adopted  in  this  country  10,  11,  300-303 

the  policy  is  not  a  perfect  contract  of  indemnity  8,  11.  ii.  1110 

proposed  mode  of  insurance  so  as  to  secure  for  the  assured  a 

complete  indemnity  against  average  loss  on  goods  ii.  975-977 
in  valued  policies  on  ship  the  assured  may  recover  more  than 

a  full  indemnity  in  case  of  total  loss  ii.  1105-1110 

;DIAN  ISLAN  DS,  meaning  of  term  in  policy,  includes  the  Mauritius    i.  78 

DORSEE  AND  INDORSER  OF  BILL  OF  LADING.  Indor- 
see of  bill  of  lading  has  prima  fade  an  insurable  interest  in 
goods  to  the  full  extent  of  their  value  i.  947 

but  where  the  indor5er  intends  thereby  only  to  pass  a  limited 
interest  in  the  goods,  he  retains  an  insurable  interest  247,  353 

LAND  NAVIGATION.  Settling  on  piles  in  an  artificial  inland 
navigation  when  the  water  is  drawn  off  is  a  stranding  within 
the  memorandum  ii.  863 

goods  may  be  transported  by  inland  navigation  into  blockaded 
port  without  breach  of  neutrality  i.  745 

QUIRIES.    When  underwriter  bound  to  make  inquiries  as  to  the 

meaning  of  representation  i.  537,  538 

SURANCE  BROKER.     (See  Broker) 

SURANCE  COMPANIES.  Exclusive  right  of  the  two  old  com- 
panies to  insure,  as  partners,  on  a  joint  capital  i.  4,  81 
abolished  by  5  G.  4.  c.  114.  4,  81 
companies  formed  since  that  act  83 
mode  of  effecting  policies  with  public  companies  13,  83,  84 
in  the  United  States  the  bulk  of  marine  insurance  business  is 

in  the  hands  of  companies  81,  note  (c) 

here  it  is  chiefly  carried  on  by  private  underwriters  82 

dubs  or  associations  of  shipowners  for  mutual  aasarance.  (See 
Mutual  Assurance)  85 


INSURANCE  COMPANIES  — (wi«(iw 
mode  of  pioceeding  od  the  polio 

iheir  power  to  pletd  the  geneTtl 
•lyle  by  which  ihey  ne  (ued 
mode  of  declaiing  againil  ihe  ti< 
piecedcnis  of  declaratioos  leferri 
IN8UR£D,  who  ma;  be.  (See  Alien  E 
how  described  in  pohej.  (See  . 
INSURABLE  INTEREST, 

I.  Of  inturable  interoBt  f^eneniDjp : 
no  ooe  can  insure  wilhaut  havinj 
meaning  of  the  words  ''InsurAb 
whit  eunslilutea  an  insuTible  in  I 
nalurfi  uf  insurable  inteieit  aa  e 

in  Lucena  e.  Cniwfuid 
expUnaiinn  of  ineunble  interest 
inchoate  rights  fonnded  on  titlea 

and  expectancies  coupled  wii 

insurable  interesU 
insurable  inteteal  in  frei)iht 
iaaarable  intereit  in  expected  pr 
ineurable  interest  in  bottomry  an 
the  expectation  of  an  espeetatioi 
in  all  ciMs  it  must  be  alleged  ar 

respect  of  which  the  iusuraoo 

tht  lime  of  hit 
but  it  need  not  be  subsisting  at  t 
a  party  who  has  been  interested  i 

with  his  interest  befort  the  Ion 
abier,  if  he  have  not  parled  wilt 
on   a  policy  "  lost  or  not  lolt  " 

an  average  loss,  though  not  in 

aurance  till  after  it  occuia 
defeaaible  interest  giTes  a  title  ti 
the  power  to  abandon  is  only  a 

in  those  cases  where  thesubjc 

donment 
11-  Of  the  different  kinds  of  inleresl  I 
1.  Insurable  interest  in  freight, 
the  Msured  must  have  ■  liile  to 

of  loss 
ahipowners  not  properly  register 

on  freight 
a  parly  insuring  freight  must  hs' 
what  necessary  to  give  an  insun 

it  is  payable  on  deliTery  of  ibe 
where  it  is  the  hire  of  the  ship  u 
the  shipowner  has  an  insurable 

profit  he  expecte  to  make  by 

own  ship 
if  the  charterer  has  made  adranc 

he  has  an  insurable  interest  Ih 

ao  he  has  in  proteciing  himself  aj 

S.  ItisiuHble  inleresl  In  proGli  and 

some  probable  proof  must  be  gi 

have  been  realized 


INDEX.  1441 

WA.QM 

NSURABLE  INTEREST  —  (continued) 

latterly  the  English  courts  have  required  more  positive  proof        230 
in  the  United  States  proof  of  this  kind  is  not  required  239 

besides  a  probable  expectation  of  profit,  the  assured  must  also 
have  a  present  subsisting  title  to  the  subject-matter  oat  of 
which  the  profits  are  expected  to  arise  830 

commissions  in  this  respect  stand  on  the  same  ground  as 

profits  241-243 

3.  Insurable  interest  in  bottomry  and  respondentia, 

nature  of  bottomry  loans  243 

lender  on  bottomry  has  an  insurable  interest  in  the  safety  of 

the  ship  243 

in  order  to  give  him  such  interest,  the  money  secured  by  the 

bond  must  be  made  to  depend  on  the  arrival  of  the  ship  243,  244 
the  borrower  on  bottomry  has  no  insurable  interest,  except  in 

the  surplus  243,  244 

nature  of  respondentia  loans  and  insurable  interest  thereon  245 

provisions  of  19  G.  3.  c.  37.  s.  5,  as  to  insurance  on  bottomry 

and  respondentia  loans  in  the  East  India  trade  245 

4.  Insurable  interest  of  consignees,  factors,  or  agents.     (See 

Consignee  and  Ck)nsignor) 

5.  Insurable  interest  of  mortgagor  and  mortgagee, 

the  mortgagee  has  an  insurable  interest  in  respect  of  his  debt        251 

and  the  mortgagor  in  respect  of  his  equity  of  redemption  251 

hence  mortgagee  to  whom  goods  have  been  consigned  may  in- 
sure the  legal  interest  on  his  own  account,  and  the  equitable 
interest  on  account  of  his  principal  251 

mortgagee  of  ship  may,  even  since  the  registry  acts,  protect 

his  interest  in  the  ship  by  a  general  policy  252 

in  case  of  loss  he  can  only  avail  himself  of  the  proceeds  of  such 
policy  to  the  extent  of  the  mortgage  debt  252 

unless  it  appears  that  he  intended  to  cover  the  interest  of  the 
mortgagor  also  252 

otherwise,  if  he  retains  the  surplus,  it  may  be  recovered  back 
from  him  by  the  underwriters  as  money  had  and  received  to 
their  use  252 

mortgagor  has  an  insurable  interest  in  the  mortgaged  property 

to  its  full  value  252 

so  has  the  indorser  of  a  bill  of  lading,  who  only  intends  to  pass 
thereby  a  limited  interest  in  the  consignment  253 

so  has  the  shipper  of  goods,  even  after  he  has  made  out  the 
bill  of  lading  and  invoice  in  the  name  of  a  party  who  has 
advanced  money  on  them  253 

creditor,  to  whom  goods  are  consigned  as  a  collateral  security, 
has  an  insurable  interest  in  them  to  the  amount  of  his  debt        253 

the  pledgee  of  the  bill  of  lading,  with  whom  a  policy,  effected 
by  the  consignees  in  their  own  names,  has  been  deposited  as 
an  additional  security  for  advances,  may  sue  on  such  policy 
in  his  own  name  253 

a  trustee  has  an  insurable  interest  to  the  full  value  of  the  trust 
property  253 

6.  Insurable  interest  of  vendor  and  vendee, 

vendor  who  has  not  absolutely  parted  with  all  his  interest  he- 
fore  the  loss,  may  insure  in  respect  of  such  interest  as  he 
retains  254 

vendee  in  whom,  by  terms  of  sale,  the  property  in  goods  is  not 
to  vest  till  arrival^  has  no  insurable  interest  therein  if  lost 
before  that  time  254 
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fwry,  whether,  wbera  good 

aigoee  of  inuWent  vendM 

bj  the  *eodee,  on  hia  own 

hog  before  the  right  to  bI 

it  is  settled  thtt  the  astigDM 
reiDuks  od  case  of  Clay  v.  I 
apncific  mppropriatioci  hj  *ei 

a  p*niculu  cargo,  leata  i 

in  luch  cargo 

7.  Iiuutable  intereat  of   ship 

freight,  &c.  : 
ahipowner  haa  an  inanrsble  i 
by  a  chtrteier,  who  covei 
fuU  lalae 
eharterei  also  hu  an  inanrat 
generally  speaking  the  shipow 
ID  freight 
charterer  who  employs  ship 
an  inanrable  interest  on  fi 
and  in  the  profit  arising  fron 

his  own  ship 
the  owner  who  sells  his  shi[ 
voyage,  has  an  insaraUe  i 
charterer  baa  an  inaaiable  in 

loss  by  dead  freight 

and  in  money  adraneed  in  p: 

but  can  only  insure  this  inte: 

appears  on  the  face  of  the 

Tsoced  is  in  part  payment 

where  this  does  not  distinct! 

aa  a  nere  loan  by  the  chii 

no  insurable  interest  qua  I 

charterer  has  an  insurable  i 

outport  in  respect  of  port  i 

query,  whether  he  can  ins  on 

8.  Insurable  intereat  of  capton 
the  officers  and  crew  of  a  abi 

est  under  ths  piiie  acts,  ii 
the  ses  and  land  forces  Joi 
the  crown 
this  is  on  the  gronnd  that  thi 

acts 
they  hare  not,  geoerallj  ap« 
ground   of  a  mere  eapee 
coupled  with  poeeession 
opinions  on  this  point  of  Lor 
EllenborODKh.andC.J.  1 
captors  in  posaesaion  ofaprii 
cause  liable  to  pay  costs  ai 
been  improperlj  taken 
case  of  the  Dutch  commisuoi 
judgment  of  the  court  of  Kin, 
of  the  Exchequer  C 
of  Mr.  J.  Lawrenee 

Lord  Eldon's  definition  of  ins 
oaae  sent  down  for  new  trial 
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INSURABLE  INTEREST  —  (continued) 

final  result  of  the  case  909 

is  adverse  to  all  claims  of  interest  founded  on  mere  coDtiogent 
grants  from  the  crown  969 

the  captors  of  a  ship  taken  not  as  prize  of  war,  but  merely  un- 
•  der  an  order  in  council  to  detain  and  bring  into  port,  have 

no  insurable  interest,  in  their  own  right,  on  the  ground  of  an 
expected  grant  from  the  crown  970 

«ilir«r,  where  the  ship  is  taken  as  prize  of  war,  and  the  captors 
have  a  right  under  the  prize  acts  971 

in  all  these  cases,  however,  an  insurable  interest  vests  in  the 
croum  immediately  on  the  ship's  capture  979 

policy  effected  by  captors,  not  having  themseWes  an  insurable 
interest,  may  enure  to  the  benefit  of  the  crown  by  subse- 
quent adoption  979 

such  adoption  will  be  good,  though  made  more  than  a  year  af- 
ter subscription  of  policy  973 

espress  ratification  by  the  crown  is  not  necessary  973 

expectation  of  grant  from  the  crown  can  only  give  an  insnrft- 
ble  interest  (if  at  all)  where  the  practice  of  making  such 
grant  is  uniform  and  invariable     •  974 

hence  the  owner  of  a  French  whaler  held  to  have  no  insurable 
interest  in  a  bounty  sometimes,  but  not  always  granted  by 
the  French  government  974 

9.  Other  cases  of  insurable  interest, 

the  owner  of  the  careo  has  no  insurable  interest  in  the  ship  974 

the  holder  of  a  bill,  drawn  by  the  captain  abroad  for  the  ship's 
expenses,  may,  on  the  bill  being  dishonored,  insure  the 
amount  for  his  own  benefit  975 

there  can  be  no  insurable  interest  in  bills  drawn  on  a  contin- 
gency 97S 

the  master  who  buys  in  ship  and  cargo  has  no  insurable  inter- 
est therein,  unless  such  repurchase  be  ratified  -by  those  whom 
it  may  concern  976 

the  shipper  of  goods  does  not  acquire  an  insurable  interest  ii^ 
ship  by  defraying  the  expense  of  repairs  976 

[NTEREST,  AVERMENT  OF.     (See  Declaration) 

[NSURABLE  INTEREST,  PROOF  OF.    Proof  of  interest  in  Mif      1396 
proof  of  acts  of  ownership  primdfade  sufficient,  even  where  it 

Appears  there  has  been  a  transfer  of  title  1396 

appomtment  and  employment  of  captain  1396 

directing  the  loading  of  ship  and  paying  of  crew  1396 

ordering  stores  1397 

registry  or  certificate  need  never  be  produced  in  first  instance      1397 
but  if  produced,  and  plainCifiTs  name  omitted,  it  is  conclusive  to 

disprove  interest  1397 

whether  bill  of  sale  must  be  shown  to  prove  interest  in  ship 

1323,  note. 
its  production,  however,  with  plaintiff^s  name  inserted,  is  not 
even  primdfade  evidence  of  insurable  interest  without  proof 
of  acts  of  ownership  1398  Ac  note. 

entry  in  register  book,  stating  that  certificate  had  been  granted 
en  plain tiff''s  affidavit,  is  not  good  secondary  evidence  of  in- 
surable interest  1398 
broker  who  has  effected  insurance,  and  accounted  for  preroinms 
with  his  principals,  cannot  set  up  the  register  against  their 
claim  for  a  loss  paid  to  him  as  agent  1398 
proof  of  insurable  interest  in /rei^/2                                              1399 


INSURABLE  INTEREST.    PROOF  ) 

Eroof  of  insurabla  inleteM  in  eoo. 
ill  of  lading,  effect  of,  in  eTideni 
where  limited  by  the  wards  "  co 
fiury,  whether  it  ii  efei  per  «e  O 

[Mjmeni  of  price  ofgvoda  u  pro 
ft  copj  kepi  *t  the  Cuatom  Hods 

the  UMigo  iB  uliiiiasible  ia  eTid 

est  in  the  goods 
proof  of  ins u ruble  interest  in  bolli 
respandentia  bond  no  proof  of  inl 
under  ta  i*errnenl  of  iaierest  ia  i 

a  fortiori  proof  of  z.  greater  inter 

onder  a  general  aTenncnt  of  int( 

any  species  of  ialeiest  in  the  v 
Ui  opm  policies  plaintiff  mnit  pr 

interest  at  the  beginning  of  tlu 
in  valued  policies  the  Taluation  ii 

of  the  interest 
effect  of  valuation  in  the  policy  i 

of  insurable  inteiest 
nature  of  pioof  where  in  islaed 

risked  and  lost 
proof  of  interest  in  parties  aaing 
where  interest  is  not  aterred  in  i 

proved  as  laid 
pruuf  of  interest  areried  in  a  fin 
proof  that  interest  has  accrued  i 

sofficjent 
or  in  policies  "  lost  aod  not  lost, 

age 
•  assignment  of  interest  id  thing  m 

tain  allegation  ofintereat  durir 
sale  of  properly,  ualeas  absolute 
policies  assignable  in  equity,  but 


auignment  after  toss  immaterial 

INTERMEDIATE  PORT,  stopping  at, 

for  that  purpose  in  the  policy 

except  where  there  is  an  usaga  : 

INTERMEDIATE  VOYAGE,  sailing  < 

uaderwiitBr 

even   though   the  policy  contai 

touch,  BUy,  &o. 
anIesB  entered  upon  in  furtheran< 
or  in  accordance  with  the  g«nsi( 
U  in  the  Newfoundland  trade 
INVOICE  PRICE,  at  port  of  shipment,  i 

value  in  open  policies 
IRON  WORK.    Thirds  generally  dedoc 
but  not  for  replacing  anchors 
decay  of,  is  unseaworthiness 

JETTISON.     What  it  is 

goods  which,  if  jettisoned,  are  nc 
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JETTISON  —  (continued) 

deck  goods,  unless  where  so  carried  by  usage  of  trade  888 

of  which  underwriter  is  presumed  to  hare  notice  888 
exposure  of  goods  in  lighters  to  lighten  or  float  ship  in  port  of 

distress  is  regarded  as  a  jettison  889 

not  so  where  this  is  done  at  port  of  destination  889 

damage  done  by  jettison  is  contributed  for  890 

so  is  freight  lost  in  goods  jettisoned  890 

JEWELS,  when  shipped  as  merchandise,  are  covered  under  a  general 

policy  ** on  goods"  i.  219 

and  contribute  in  general  average  U.  918 

aliter,  where  worn  or  carried  about  the  person  of  passengers         918 
valuation  of,  for  purposes  of  general  average  contribution,  when 
packed  as  articles  of  inferior  value  930 

JOINT  INSURANCE.  Where  parties  are  jointly  interested  in  the 
thing  insured,  their  interest  must  be  averred  as  joint  in  the 
declaration  ii.  1368 

where,  however,  the  policy  is  in  the  name  of  several,  but  only 
one  IB  interested  in  the  thing  insured,  the  action  may  be  in 
his  name  alone  1968 

JURISDICTION  OF  COURTS.    The  superior  courts  of  law  are  the 

proper  tribunals  for  trying  actions  on  policies  ii.  1845 

their  jurisdiction  cannot  be  ousted  by  agreement  to  refer  to  ar^ 

bitration  1945 

aUter,  where  award  has  been  made,  or  reference  is  pending         1245 
courts  of  admiralty,  in  the  United  States,  1945,  in  note, 

courts  of  equity,  generally  speaking,  have  no  jurisdiction  in 

questions  of  insurance  1945 

but  in  cases  of  mistake  they  will  reform  the  policy  1945 

or  compel  trustee  to  permit  his  name  to  be  used  in  actions  on 

the  policy  1945 

will  compel  disclosures  of  fact  1246 

or  order  policy  to  be  surrendered  and  cancelled  in  cases  of 

fraud  1246 

when  they  will  grant  injunction  on  captain  1946 

courts  of  equity  have  no  peculiar  jurisdiction  in  cases  of  gene- 
ral average  contribution  1946 
where  policy  is  so  framed  that  an  action  at  law  will  not  lie 
upon  it,  the  proper  mode  of  proceeding  is  by  bill  in  Chan- 
cery                                                                                         1847 

JURY,  PROVINCE  OF  COURT  A  ND  JURY.  Jury  are  sole  judges 
of  the  question  whether  a  given  ship  on  a  given  voyage  is 
**outofUme"  i.  543.  ii.  1315 

the  general  question  of  the  maieriaUty  of  a  concealment  is  for 
the  jury  i.  543.  ii.  1314 

so  the  materiality  of  the  time  of  sailing  is  for  the  jury        1315,  note. 

as  to  deviation  1315,  note. 

what  is  a  suitable  crew,  and  what  is  pilot  ground,  are  ques- 
tions for  the  jury  1315,  note. 

the  fairness  of  a  valuation  is  for  jury  1315,  note. 

so  whether  loss  within  policy  has  taken  place  1315,  note. 

but  judge  ought  to  take  care  they  are  not  misled  by  the  evi- 
dence 1314 

and  court  will  send  back  case  for  new  trial  if  they  think  jury 

have  decided  wrongly  1314 

jury  are  proper  judges  of  the  question,  whether  the  master  in 

selling  acted  as  a  prudent  owner  would  if  uninsured  1316 
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whether  notice  of  ftb&ndoDmenl 

is  a  qiicatioQ  for  the  coun 
bui  where  Tacts  not  sgreed 

donment  has  beea  mode  in 


M  wheihei  sals  of  eaigo  waa  c 

K& worth  mesa  is  a  question  fo 
queslitinB  relating  lo  mercuilil 
the  meaning  of  lechnical  and  < 
the  construction  of  the  policy 
in  cases  ef  deviation,  it  is  for  I 
le  of  the  voyage 


icy,  there  ha 

j^y   .    ,. 

whether  implie 
extent  of  iniere 


« he the 
been  a  detial 
in  fact,  of  bloi 


•0  whether  reasonable  skill  an 

LABELS,  what  they  are  in  insurance 
practice  as  to  handing  about  U 
ate  not  available  in  evidence  ii 
nor  do  they  consiilute  a  bindin 
alUer,  in  the  United  Sutes 
LADING  PORT,  OR  PORTS.    Rbl 

their  loading  on  board 
under  policies  "  at  and  from  " 

on  board  at  the  terminus  a  f 
(Xfept  wbeie  the  policy,  on  t 

to  protect  goods  landed  else 
effect  of  the  words  "  wherMC 
where  consistent  with  th«  ( 

places  at  which  the  ship  h 

be  regarded  as  loading  port 

insurance  "  at  and  from  port  i 

LAND  CARRIAGE,  RISK  OF,  mi 

LAW  OF  NATIONS.     Neutrality  c 
the  law  of  nations,  not  by  r 
a  belligerent  state 
condemnation  of  foreign  prize 
tTslity  when  it  proMeds  on 
of  risks  illegal  by  the  laws  of  i 
and  neutrals 
LAWFUL  TRADE.    Insurance  of  sh 
trade  in  which  she  is  emph 
LEAKAGE  AND  BREAKAGE,  lot 
by  the  policy 
alitcr,  when   eilraordinsEy,   a 

pitching  of  the  ship 
even  though  the  ilairage  may 
ordinary  amount  of  leakage 
country 
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LEAKAGE  AND  BREAKAGE-^ {continued) 

but  is  80  in  the  United  States  and  in  France  760 

LEIA.E,  when  caused  by  yiolent  operation  of  peril  insured  against,  is 

average  ii.  757 

otherwise  is  wear  and  tear  757 

LEAKINESS  arising,  without  adequate  cause,  soon  after  sailing,  pre- 
sumptive proof  of  unseaworthiness  i.  675  -  678,  686  -  688 

LEIE-SHORE,  loss  by  crowding  press  of  sail  to  avoid,  not  general 

average  ii.  896 

LEGHORN,  PORT  OF.    Risk  ends  on  certain  descriptions  of  goods 

when  landed  at  the  Lazaietto  i.  69 

LENDER  ON  BOTTOMRY  has  an  insurable  interest  in  the  safety  of 

the  ship  i.  243 

LETTERS,  contract  of  insurance  made  by,  when  complete  50  note 

LETTERS  OF  MARQUE.     (See  Deviaiion  and  Change  of  Risk) 

carrying  letters  of  marque  without  leave  on  board  a  trading 

ship  once  held  to  discharge  the  underwriter  as  a  temptation 

to  deviate  L  391 

aliler,  now  301 

a  merchant  ship  carrying  letters  of  marque  may  turn  out  of  her 

course  for  the  purpose  of  self-defence  392 

but  not  to  cruise  or  make  prizes  392 

she  may  attack  and  capture,  if  she  can  do  so  without  getting 

out  of  her  course  393 

can  she  alter  her  course  to  chase  a  strange  sail  393 

law  as  laid  down  by  Mr.  J.  Story  in  the  United  States  394 

she  may  delay  in  order  to  man  a  prize  justifiably  captured  394 

LIBERTY  TO  CARRY  LETTERS  OF  MARQUE,  TO  CRUISE,  etc. 
clauses  giving  such  liberty  to  be  strictly  construed  i.  395 

construction  of  clause  ^*  with  or  without  letters  of  marque  "  395 

can  ship  under  such  clause  chase  f  395 

she  certainly  cannot  cruise  395 
liberty  to  *'  chase,  capture,  and  man  prizes  "  gives  do  liberty 

to  carry  them  into  port  396 

unless  such  port  be  in  the  regular  course  of  the  voyage  396 
liberty  **to  capture,  man,  and  see  into  port "  gives  no  right  of 

delaying  in  port  till  prize  is  repaired  396 
liberty  **  to  cruise  on  the  other  side  of  Cape  Horn  "  gives  no 

liberty  to  cruise  on  this  side  396 

liberty  **  to  cruise  six  weeks ''  means  six  successive  weeks  395 

LIBERTY  TO  TOUCH,  STAY,  AND  TRADE.     (See  Deviation 
and  Change  of  Risk) 

construction  of  these  clauses  i.  364 

the  precise  wording  of  the  clauses  not  so  much  attended  to  as 

the  general  scope  of  the  policy  364 

classes  under  which  the  cases  range  themselves  363 

Cases  where  the  question  is  what  ports  may  be  visited  365 

the  port  roust  be  in  the  course  of  the  voyage,  and  the  object 
for  which  it  is  visited  within  the  scope  of  the  adventure  365 

a  liberty  to  touch  and  stay,  &c.,  in  general  only  confers  a 
power  of  visiting  such  ports  as  lie  in  the  direct  course  of  the 
voyage  365 

this  is  especially  so  where  there  are  words  in  the  policy  favor- 
ing this  construction  365 

if,  however,  the  purpose  be  within  the  scope  of  the  adventure, 
and  the  words  of  the  policy  sufficiently  extensive,  the  ship 
may  visit  ports  that  lie  wide  of,  or  even  diametrically  oppo- 
site to,  the  usual  course  of  the  voyage  367,  368 


LIBERTY  TO  TOUCH,  STAY,  A> 
where  the  general  secpe  of  the 

Jiiduirge  and  Iftke  in  goodi 

menlions  only  loading  ports 
or,  in  order  to  complete  her  CM 

a  port  lying  directly  oatof  th 

*oyage  ineured 
Cuea  wheie  the  qanlion  'iB/or  u>A( 
nnlcBs  the  purpose  Tor  which 

the  scope  of  [he  adventure,  : 

though  within  the  limits  of  t 
delay  at  inlermediate  port  to  1 

by  the  policy,  whereby  ship 
H  putting  in  to  obtaio  informs 

voyage 
M  Stopping  lo  dtlieer  gooda  wb 

load,  and  the  policy  only  con 
however  extensile  the  luiguaj 

not  be  protected  by  it  on   a 

with  that  i  nan  red 
cues  where  ship  having  origin; 

fur  a  jaalifiable  purpose,  tr^d 

■uch  tradLDg,  though  not  eipr 
will  not  amount  lo  a  deviatic 
this  principle  established  as  to ; 
as  to  policies  on  goodt 
if,  however,  any  additional  deli 

even  where  the  delay  is  parti 

the  main  ubjecl  of  the  adveo 
a&ler,  if  no  additional  delay  is  < 
summary  of  the  posllions  eatab! 

clauses  giving  libsrly  lo  touc 
UCENSE  TO  TRADE   WITH  TI 

system  of  the  last  w&r 
not  likely  to  reeui 
construction  of  licenses  toeipo 
construction  uf  licenses  to  impo 
duration  of  licenses 
proof  of  licenses  which  are  loat 
UCENSE  TO  SAIL  WITHOUT  CC 

sail  without  convoy,  avoids  . 

goodt 
cases  as  to  the  sufficiency  of  sni 
LIEN  OF  BROKER  ON  POLICY. 

property  of  the  assured ,  eubje 

to  his  lien  for  pTemiums,  com 
avea  if  broker  parts  with  polii 

where  broker  is  employed  diree 
right  of  liea  is  cleat 

not  so  where  employed  by  an  a| 

in  this  case  the  rule  is,  thai  thi 
his  imTnediate  employer,  if  he 
for  others 

alittr,  when  be  neither  knew,  ] 

known,  this 
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LIEN  OF  BROKER  ON  POLICY— (con/imi«0 

the  consignee  effecting  a  policy,  by  directions  of  his  conBignor, 

has  a  lien  thereon  to  the  extent  of  his  balance  142 

and  Qiay  enforce  this  lien  as  against  the  indorsee  of  the  bill  of 
lading  142 

the  broker  who  has  effected  policy  for  consignee,  has  no  sab- 
lien  as  against  him,  unless  ignorant  of  his  insuring  as  agent       142 

a  mere  depository  of  the  policy,  though  he  may  hate  made 

advances  on  it,  has  no  lien  142 

LIGHTENING  THE  SHIP.    Goods  thrown  orerboard  to  lighten  the 

ship  give  a  claim  to  general  average  contribution  ii.  888 

so  where  they  are  put  into  lighters  for  the  same  purpose  off  a 

port  of  distress  889 

not  so  where  this  is  merely  done  at  the  port  of  destination  889 

LIGHTERS.    Whenever,  by  usage  of  the  port,  goods  are  sent  from 

ship  to  shore  in  lighters,  risk  on  them  continues  till  landed  i.  429 

this  is  so  in  the  port  of  London  429 
risk  continues  on  cargo  while  being  run  ashore  in  launches  in 

Spanish  smuggling  trade  430 

or  in  shallops  in  West  India  plantation  trade  430 
so  the  river  navigation  from  Cronstadt   to  St.  Petersburgh, 

&c.,  is  at  the  risk  of  the  underwriters  430 

same  law  in  France  430 
but  assured  may  put  an  end  to  the  risk  by  taking  goods  on 

board  his  own  lighter  431 

or  by  otherwise  taking  them  into  his  own  care  and  possession  431 

LIGHTNING,  fire  caused  by,  is  a  loss  insured  against  under  the  word 

**  fire  "  in  our  common  policies  ii.  806 

LIMITATIONS,  STATUTE  OF,  in  cases  of  barratrous  seizure  and 
sale  of  ship,  the  statute  begins  to  run  not  from  the  time  of 
seizure,  but  from  the  time  of  sale  ii.  826 

plea  of  ii.  1300 

LIQUORS,  loss  on,  by  ordinary  leakage,  not  covered  by  the  policy        ii.  759 
ahieTf  as  to  leakage  caused  by  the  violent  pitching  of  the  ship 

in  a  storm  759 

rule  in  United  States  and  France  as  to  leakage  760 

LLOYD'S,  meaning  of  the  term  i.  4,  82 
origin,  progress,  and  present  organization  of  Lloyd's  4,  5,  82 
managed  by  a  committee  and  chairman  5 
public  and  private  room  82 
mode  of  effecting  policies  at  Lloyd's  13,  14 
comparison  of  this  mode  of  transacting  business  with  that  re- 
sorted to  in  case  of  public  companies  84 

LLOYD'S  AGENTS,  their  office  and  appointment  83 

their  duty  to  forward  to  Lloyd's  marine  intelligence  from  all 

parts  of  the  world  83 

their  duties  and  powers  defined  and  limited  by  printed  instruc- 
tions 146 

a  Lloyd's  agent  cannot  make  up  or  sign  any  adjustment  of 
loss  so  as  to  bind  the  underwriters  146 

nor  accept  notice  of  abandonment  146 

LLOYD'S  LISTS  AND  LLOYD'S  BOOKS,  what  they  are,  and 

how  kept  83 

admissibility  and  effect  of  in  evidence  ii.  1319 

as  proving  notice  to  underwriter  of  facts  contained  therein  1319 

have  been  admitted  to  prove  fact  of  capture  and  blockade  1319 

LLOYD'S  SHIPPING  REGISTER,  mode  in  which  it  is  prepared    ii.  1320 
admissibility  in  evidence  of  1320,  1321 
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LLOYD'S  ENGLISH  AND  FOREIGN  LISTS.  Cooteoti 
Lloyd's  Elnglish  liaU  supposed  to  be  known  to  every 
der  writer 

therefure  need  not  be  commuDicated  to  him 

aliter  of  Lloyd's  foreign  lists 

LLOYD*S,  USAGES  OF,  ss  to  settlement  of  losses  in  aceoant 
tween  broker  and  underwriter 
as  to  construction  of  warranty  to  be  free  ofmoitalitjaml  jettii 
as  to  leakage  and  breakage 
as  to  sum  recoverable  in  open  policies  on  freight 

LOADING  PORTS.     (See  Lading  PorU) 

LOO  BOOK,  as  a  proof  of  neutrality 

of  compliance  with  warranty  to  sail  with  conToj 

LONDON  ASSURANCE  COMPANY,  established  by  6  G.  I.e.  1 
form  of  suing  in  covenant  or  debt 
power  to  plead  general  issue  by  statute 
form  of  plea  since  Reg.  Gen.  Trin.  T.  1  Vict. 
form  of  memorandum  used  by  859, 

have  reinserted  the  exception  *'  unless  stranded  *' 
specify  rice  and  saltpetre  among  the  enumerated  articles 

LONDON,  PORT  OF,  limits  of,  for  ships  clearing  outwards 
usages  of,  as  lo  shipping  goods  into  public  lighters 

LOSSES  BY  THE  PERILS  INSURED  AGAINST. 
1.  Loss  by  the  perils  of  the  seas, 

what  is  included  under  the  words  perils  of  the  seas 
foundering  at  sea 

presumptive  proof  of  from  ship's  not  being  heard  of 
periods  afler  which  ship  shall  be  presumed  lost  fixed  in  foreigi 

but  not  in  English,  law 
question  for  the  jury  in  the  U.  States  "3 

cases  showing  after  what  times  ship  shall  be  deemed  lost  i 

English  law 
it  must  be  shown  that  ship  sailed  on  the  voyage  insured     7! 
but  if  this  be  proved,  it  is  not  necessary  to  call  witnesses  froi 

abroad  to  prove  she  never  arrived  7! 

even  though  the  crew,  or  part  of  them,  may  hare  been  savec 

they  need  not  be  called 
shipwreck  is  a  clear  peril  of  the  sea 
different  kinds  of  shipwreck  as  they  affect  the  mode  in  whiet 

and  the  amount  to  which,  the  assured  is  entitled  to  recovei 
stranding  is  a  peril  of  the  sea 
the  word  ''stranding,"  in  the  common  memoraDdum,  has 

peculiar  meanine  796, 

stranding  is  not  a  Toss  by  the  perils  of  the  seas,  unless  it  tak( 

place  in  the  usual  course  of  the  voyage  • 

damage  caused  to  ship  by  beinff  blown  over  in  a  graving  doc 

while  repairing,  is  not  a  loss  bv  perils  of  the  seas 
the  ship  must  be  waterborne  at  the  time,  otherwise  the  loss : 

not  by  perils  of  the  seas 
thus,  damage  caused  by  ship's  being  bilged  while  on  a  beac 

for  repairs,  where  she  was  water-reached,  but  not  waie 

borne,  is  not  a  loss  by  perils  of  the  seas 
even   though  the  casualty  be  caused  by  the  tide's  knockii 

away  the  shores  she  is  propped  up  with 
to  support  an  allegation  that  the  loss  was  by  perils  of  the  set 

such  perils  must  be  shown  to  be  its  proximata  cause 
ship  driven  on  enemy's  coast,  and  there  captured  held  a  V 

by  capture 
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LOSSES  BY  THE  PERILS  INSURED  AGAINST  —  (am/mtt«0 
subsequent  total  loss  by  capture  takes  away  right  to  recover  a 

previous  average  loss  by  stranding  798 

where,  however,  the  loss  by  the  stranding  is  in  itself  total,  it 
may  be  recovered  as  a  loss  by  perils  of  the  seas,  though  fol- 
lowed by  subsequent  capture  799 
loss  on  goods  sold  to  defray  expenses  of  repairing  ship,  is  not 

loss  by  perils  of  the  seas  799 

nor  in  this  countiy,  is  loss  assessed  to  make  good  the  damage 

of  a  collision  where  neither  party  is  proved  to  be  in  fault  800 

loss  remotely  occasioned  by  barratry,  but  proximately  by  per- 
ils of  the  seas,  is  recoverable  under  the  latter  head  800 
aliterf  if  the  barratry  have  not  only  been  the  remote  occasion, 

but  the  direct  conducing  cause  of  loss  800 

loss  by  shipping  seas,  &o.,  caused  by  a  merchantman  being 
taken  in  tow  by  a  man-of-war,  is  either  a  loss  by  perils  of 
the  sea,  or  by  detention,  &o.  801 

but  the  words  perils  of  the  seas  do  not  comprise  all  accidents 

happening  to  ship  on  goods  at  sea  801 

when  loss  of  live  stock  is  a  loss  '*  by  perils  of  the  seas,"  and 

when  *•  by  mortality  "  801 

damage  to  the  hull  by  **  worms  "  is  generally  wear  and  tear, 

and  not  a  loss  by  perils  of  the  seas  808 

damage  by  rcUs  803 

loss  by  coltision  different  possible  cases  of  collision,  Lord 

Stowell's  enumeration  803 

liability  of  the  underwriter  in  these  different  cases 
where  there  is  no  fault  on  either  side  804 

where  the  fault  rests  entirely  with  the  master  and  crew  of  the 

other  vessel  804 

when  it  is  impossible  to  ascertain  on  which  side  the  fault  lay, 
query,  whether  the  sum  assessed  on  each  ship  is  reco? eraUe 
as  a  loss  by  perils  of  the  seas  805 

opinions  of  foreign  jurists  on  this  point  805 

II.  Loss  by  fire, 

accidental  fire  a  peril  insured  against  806 

so,  where  ship  is  burnt  to  prevent  hostile  capture  806 

underwriters  on  goods  not  liable  for  their  spontaneous  combus- 
tion 806 
semble :  underwriters  on  ship  would  be  806 
fire  occasioned  by  negligence  of  master  and  crew  is  a  peril  in- 
sored  against                                                                                806 
so  a  fire  occurring  to  a  vessel  when  in  a  dry  dock  for  neces- 
sary repairs                                                                     807,  note, 
a  policy  in  common  form  covers  risk  of  loss  by  fire  on  steamer 

as  on  any  other  ship  807 

so  a  loss  caused  by  the  bursting  of  a  boiler  807,  note, 

ni.  Loss  by  hostile  capture,  and  belligerent  seizure, 

whether  seizure  and  capture  are  synoujrmous  808,  note. 

what  capture  properly  is  807 

what  is  lawful  c^^iMie  808 

its  being  lawful  at  not  does  not  aflfect  the  underwriter's  liability      808 
generally  speaking,  it  is  a  constructive  total  loss  808 

the  property  is  not  changed  by  capture  until  condemnatioo 

809,  &  note, 
what  is  requisite  ta  make  condemnation  valid  809 

the  underwriter  is  liable  for  necessary  expenses  of  recovering 

captured  ship  as  salvage  809 

so,  for  money  paid  by  way  of  compromise  to  prevent  ooDdem- 
natioQ  809 


LOSSES  BY  THE  PERILS  INSUB 
former  practice  u  to  raosoming 

nalureuf  AraiiBombill 
acllons  on  riDsom  bills  decl&red 
and  the  practice  prohibited  bj  I 
ship  empowered,  after  tecapti 

tialt  of  British  capture  canaoi 

tinderwritera 
tnaij  atipnlation*  aa  to  roeton 

concluded 
aeizure  afler  prelimioarieaof  pe 

an  arreit  of  princea 
IV.  LoM  by  arresti,  detentions,  em' 
meaning  of  (he  word  "people 

princea,  and  people  " 
wh&t  an  arrest  is  as  distinct  ftOD 
tebure  of  com  Bhip  hj  the  cruit 

ply  a  famished  ^airiaon,  ia  ai 
deteolion  of  ships  in  port  after  i 

in  neutral  shipa  for  adjudioi 

than  ureat 
of  emhargocH,  what  an  embargi 
an  embargx)  laid  on  by  foreigo 

agaioat,  and  girea  the  aaaur 

don  men  t 
aUter,  it  seems,  where  the  aaai 

fureign  goTemmcnl 
embargo  or  detention  by  the  J 

esme  footing  as  an  embargo  I 
foreign  law  as  to  this  point 
detention  by  a  friendly  power,  ' 

paid  for,  and  ship  suffsred  to  p 
French  law  as  to  tbis  point 

V.  Lobs  by  pirates,  roveri,  and  thief  ei 

loss  on  gnods  by  a  mob  boardln) 
simple  theft,  unacoampaDied  by 

inaured  againet 
but  falls  on  the  owner  or  masts 
robbery  {latrodnhun,)  when  coi 

insured  against 
held,  in  United  States,  thai  th 

crew,  is  a  peril  insured  again 
plunder  of  goods  by  wreckers  ii 
clause  in  Boston  polieies  as  to 

VI,  Losa  by  barrairy, 

1.  What  is  barratry  in  English  lav, 
meaning  of  the  word 
trick  or  knavery  piacliaed  by  th 

in  order  to  promote  hit  oum  bt 

sential  to  barratry 
any  gross  malTeisaiioa  by  the  c 

Irous,  though  without  fraud 
definition  of  barratry 
no  barralry  without  fraud  or  crt 
inlent  to  Injure  or  defraud  owl 

the  act  ia,  on  the  face  of  it,  il 
alUer,  where  il  is  not  so 
toaaes  arising  from  the  igooiane) 

not  barratroDB,  anlen  be  acM 
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LOSSES  BY  THE  PERILS  INSURED  AGAINST  —  {continued) 

no  act  can  be  barratry  in  the  master  to  which  the  owners  are 
consenting  parties  822 

may  be  committed  against  owners  of  cargo,  as  well  as  owners 
of  ship  820,  note. 

Cases  of  loss  by  barratry  822 

sailing  out  of  port  without  paying  port  dues  or  in  breach  of 
an  embargo  822 

breach  of  blockade  823 

if  clearly  shown  to  be  wilful  '        823 

otherwise  not  barratry  823,  &  note. 

resistance  to  right  of  search  or  attempt  at  rescue  ^  823 

illegal  trading  without  instructions  from  the  owners,  though 
with  a  view  to  their  benefit  823 

cruising  is  barratrous,  if  done  contrary  to  the  intention  and 
against  the  instructions  of  the  owners  824 

9nwggHng  on  the  voyage  is  barratry,  if  without  the  privity  of 
the  owners  825 

aliteff  if  owner  have  been  grossly  negligent  in  not  repressing 
the  smuggling  824 

mutinously  carrying  the  ship  out  of  her  course,  or  purposely 

running  her  ashore,  is  barratry  824 

•o  fraudulently  procuring  her  to  be  condemned  and  sold  826 

cutting  ship's  cable,  contrary  to  directions  of  pilot,  whereby 
she  drifts  on  rocks,  is  barratry  82A 

even  non-feasance  may,  in  extreme  cases,  amount  to  barratry        827 

but  deviation,  though  from  gross  ignorance,  if  without  fraud, 
is  not  barratry  827 

nor  is  mistake  as  to  meaning  of  sailing  instructions  827 

deviation  in  fraud  of  duty  to  owners,  and  without  their  know- 
ledge, is  barratry  828 

80  is  dropping  anchor,  and  going  ashore,  in  fraud  of  owners, 
for  captain's  own  private  purposes  828 

so  is  delay  for  unlawful  and  fraudulent  purposes  828 

deviation,  compelled  by  mutinous  violence  of  the  crew,  is  bar- 
ratry of  the  mariners,  but  not  of  the  master  829 

what  will  be  barratry  of  the  mariners  829 

stealing  of  cargo,  other  than  petty  thefls,  will  be  829,  note. 

loss  may  be  alleged  to  be  by  barratry  of  the  mariners,  though 

also  caused  by  prisoners  of  war  on  board  830 

2.  By  and  against  whom  barratry  may  be  committed — general 
owners  and  charterers, 

no  act  can  be  barratry  which  is  authorized  either  by  the  gen- 
eral owners  or  the  owners  for  the  voyage  830 

taking  ship  on  an  altered  voyage,  against  consent  of  the  mer- 
chant shipper,  but  by  directions  of  owner,  is  not  barratry  831 

nor  delivering  goods,  under  false  bills  of  lading,  by  owner's 
directions  831 

owners  of  ship,  having  chartered  her  for  the  voyage,  cannot 
recover  as  for  a  loss  by  barratry,  in  respect  of  acts  done  by 
charterer's  agents  832 

barratry  cannot  be  committed  by  a  master  who  is  proved  to  be 
part-owner  832 

master,  having  equitable  interest  in  the  ship,  cannot  commit 

barratry  833 

but  he  may  do  so,  although  supercargo  or  consignee  of  the 
goods  833 

when  charterers  are  to  be  considered  owners  in  relation  to  bar- 
ratry 833 

VOL.  n.  60 
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thb  depeodB  on  ifae  eanatTnctioi 
ihreefuld  diTtsion  of  chuier-pi 

tbej  oonfer  on  Uie  chkrtaivT 
nhea  rharlerer  is  so  fu  to  be  o< 

try  cin  be  committed  *g«inst 

oen  witb  the  priTil;  of  th«  g 
nuHter's  putting  out  of  the  eo 

priviif  of  general  owdbt,  hell 
■hip  run  aground  b;  the  masU 

rttiy  u  ■gainst  the  chftrterei 

3.  What  ia  proof  of  an  aUegalion  ol 

though  bairktry  be  not  the  pro: 


where  the  lots  ia  proximatelj  o 
remotelr  by  bamiry,  it  roaj 
perils  of  the  seas,  or  by  barr 
M  ifhere  proximately  oaeed  b 
or  conderonaiion  as  enemy's  pr 
bnt  sentence  of  condemnalUHi  fi 

clusiTB  proof  of  barratry 
if  the  loss  be  merely   huiUroa 
been  by  barratry 
4.  Foreign  law  ■■  to  bBrratry, 
io  moat  foreign  policiea  tba  woi 

in  some  it  ia  a  risk  expressly  e; 
**     in  others  insetted 

in  some  conDiries  batr«try  byn 

cannot  be  insured  igunst 
mreaent  law  of  France  as  to  hu 
former  law  there 
vn.  Of  losses  within  the  genenl  d 

fortanea,  &c." 
this  clause  covera  other  cbms  « 

kind  with  those  specially  eni 
u  loss  of  one  British  ship  annk 
ao  loes  of  roods  thtowa  orerboi 

the  bands  of  the  enemy 
damage  to  ship  by  being  bloi 
or  disabled  in  being  taken  out  c 
loaa  on  ^oods  in  the  couiae  of  I 

to  their  port  of  loading 
policy  against  ■■  all  riaka  "  001 

C,  except  through  fraud  on 
set  reooTerable  as  the  leg: 
Bured  against ;  eipenaee  of  w 
1.  Lots  by  salvage, 
what  aalvige  is 
when  and  to  whom  payable 
who  are  to  contribute  to  the  pa 
to  respect  of  what  property  con 
who  is  to  oontribute  in  respect 
earned  when  salvage  seirice 
principles  on  which  amonnt  of  1 
lud^ent  of  Sir  J.  Niehotl  in  tl 
liability  of  uodecwtiter  for  hIti 
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LOSSES  BY  THE  PERILS  INSURED  AGAINST  —  (corUinuei) 

salvage  losses  are  not  claimed  by  a  special  count  847 

on  recapture,  amount  of  salvage  mast  be  ascertained  before  it 
can  be  recovered  84 

S.  Loss  by  charges  incurred  in  laboring  for  tbe  defence,  safe- 
guard, &c.  of  the  thing  insured, 
these  charges  may  be  recovered  either  as  an  average  loss  or  as 
money  paid  to  the  use  of  the  underwriters  848 

3.  Loss  by  necessary  expenditures, 
necessary  expenditures  for  repair  of  ship  recoverable  as  a  direct 

consequence  of  sea-perils  848 

expenses  of  endeavoring  to  procure  restoration  of  captured 

ship  849 

expenses  incurred  during  detention  by  embargo  849 

principle  on  which  such  expenses  are  or  are  not  reeoverable         850 

LOSS,  PROOF  OF  — 

1.  Fact  of  loss — how  proved  ii.  1337 

protest  of  captain  is  not  legal  evidence  in  chief  of  this  fact  1337 
survey,  how  far  evidence  and  effect  of                            1337,  in  note, 

what  is  proof  of  confiscation  1338 

presumptive  proof  of  loss  1338 
not  sufficient  to  show  storm,  &c.,  but  proof  must  show  that 

loss  was  caused  thereby                                                    1338,  note, 
nor  is  it  enough  to  shew  that  vessel  was  seaworthy  when  the 
voyage  began,  and  that  repairs  have  been  made  ;  they  must 

be  shown  to  have  arisen  by  extraordinary  peril              1338,  note. 
9.  Amount  of  loss  —  need  never  be  proved  where  loss  total  and 

policy  valued  1338 

proof  of  amount  of  loss  in  open  policies  1339 

m  case  of  total  loss  on  ship  1339 

in  case  of  average  loss  and  repairs  1339 
assured  may  recover  for  a  partial,  though  he  has  declared  for  a 

total  loss  1339 
loss  by  salvage  may  be  recovered  without  being  specially  de- 
clared for  1339 
extent  of,  how  proved  1339 
where  no  proof  given,  nominal  damages  only  can  be  recovered  1339 
amount  of  loss  in  cases  of  double  insurance  1340 
in  cases  where  assured  has  effected  policy  to  protect  the  inter- 
ests of  other  parties  as  well  as  his  own  IS40 
interest  on  the  amount  of  loss  since  3  &  4  W.  4.  o.  43.  1340 
interest  recoverable  on  bottomry  loans  1340 
3.  Proof  of  loss  as  alleged  —  vanance, 
what  will  constitute  a  variance  since  the  New  Rules  1341 
instance  of  former  strictness  of  courts  as  to  variance  1341 
what  is  proof  of  an  allegation  of  loss  by  perils  of  the  seas  1349,  1343 
what  is  proof  of  loss  by  fire  1344 
what  is  proof  of  loss  by  capture  and  seizure  1344 
what  is  proof  of  loss  by  barratry  1344 

LOST  OR  NOT  LOST,  of  the  clause  •*  lost  or  not  lost "  i.  96 

reason  for  its  insertion  85 

not  strictly  necessary  in  all  cases  95 

as  where  assured  and  underwriters  are  both  ignorant  of  loss 

when  policy  effected  90 

nnder  this  clause  an  average  loss  may  be  recovered,  though  it 

has  taken  place  before  policy  effected,  or  interest  of  assured 

commenced  96, 933 

a  policy  with  the  clause  is  a  contract  of  indemnity  against  all 

past  as  well  as  future  losses  96 


IX)ST  OR  NOT  LOST  —  {cmtimud) 

if  losa  known,  at  tioDe  of  effecli 

will  oot  be  protected  bj  the  p 

effect  of  the  clause  id  time  polic 

LUGGAGE,  PASSENGER'S,  doea  n 

age 

MANIFEST.     Omiiwon  of  part  of  earg 

eipenaea  caaaed  bf  deleutioD  «l 

oo  claim  agaioal  uoderwriter 

MARINE  INSURANCE,  definitioD  of 

objecla  of  maiiae  inaDmice 

buaineMof  nurine  ioaunDce,  ai 

writeia  and  public  companiea 

ntilily  of  marine  iniuranoe 

principle  on  wbich  tbe  wbole  a; 

mode  uf  calculating  tberoquirei 

pTccnium  stated  at  so  much  per 

principle  OD  which  tbe  oaderwi 

of  the  iademnit;  afforded  bj  mi 
to  pieieat  the  aaaured  from  au] 

to  niake  iigain,  is  the  aim  of: 
in  France  no  insatuice  can  h 

freight  or  expected  profit 
o/ifcr,  in  England  and  in  the  U 
whether  the  anured  receiTOS  & 

pends  on  the  sufficienej  of 

whole  interest 
indispeDsable,  that  the  tMur«d 

at  the  moment  ofloss 
this,  the  main  distinction  betwi 

and  mere  vtagtri  on  thtunie 
mode  in  which  tbe  business  of 

cooducted 
mode  of  settlement  aa  between 

Dodeiwriler,  by  the  usage  ol 
MARINE  INTELLIGENCE.     Query 

tclligence  in  tbe  public  papc 

held  to  be  so  in  United  States 
larly  lakeo  and  filad  bj  tben 
mere  items  of  gener^  news  arc 
MARINE  INTEREST,  where  money 
genera]  aveiage  losses  is  bro 
csn  common  interest  be  recorei 
MARKET.     What  is  a  dsriation  noder 
keti 
duration  of  risk  on  goods  so  ioi 
fluctuation  of  markets  not  to  nil 
liability 
MARKET  PRICE,  at  portofdestinati 
MAST  cut  away,  to  sare  ship  and  eargg 
so  if,  after  bein|r  soapt,  or  sprn 
from  the  rigging 
MASTER,  THE,  of  naming  the  masle) 
of  changing  the  muter 
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MAST£R,  THE  —  (continued) 

(See  Changing  the  Master,  suprd.) 
1.  Power  of  the  roaster  to  hypothecate  the  whole,  or  tell  part  of, 

cargo  for  the  sake  of  the  ship  183 

he  can  only  sell  part  when  all  other  means  fail  183 

and  then  only  in  order  to  enable  the  ship  to  pursue  her  original 
Toyage  184 

he  can  only  seU  the  whole  in  cases  of  o?erbearing  neoessity  184 

but  the  whole  may  be  hypothecated  184 

power  of  the  master,  in  case  the  first  ship  is  disabled,  to  send 
on  the  cargo  in  another  184 

he  may,  in  case  the  first  ship  is  disabled,  procure  another  to 
take  on  the  cargo  185 

and  the  shipowner  is  entitled  to  full  freight,  if  the  goods  ar- 
rive in  such  substituted  ship  185 

where  it  is  clearly  for  the  interest  of  the  merchant  that  the 
goods  should  be  forwarded,  even  at  a  higher  freight,  the 
master,  as  his  agent,  ought  so  to  forward  them  180 

if  the  goods  be  perishable,  and  no  ship  at  hand,  so  that  they 
would  be  spoiled  if  kept  till  forwarded,  the  master  may  sell 
them  in  the  port  of  distress  186,  187 

the  master,  in  fact,  in  these  cases,  has,  by  the  English  law,  a 

discretionary  power  either  to  sell  or  to  tranship  187 

the  law  in  France  and  the  United  States  makes  it  his  duty  as 
well  as  right  to  act  in  such  cases,  fur  the  best  interests 
of  all  concerned  187 

statement  of  the  law  by  Mr.  Ch.  Kent  188,  see  note. 

S.  Power  of  the  master,  in  case  the  first  ship  is  disabled,  to  send 
on  the  cargo  io  another, 

where  the  master  has  sent  on  the  cargo  at  an  increased  freight, 
can  the  underwriters  on  goods  be  called  on  to  make  good 
their  proportion  of  such  increased  charge  ?  188 

in  France  they  may  188 

but  not  in  this  country  or  the  United  States :  semMe  180 

3.  Power  of  master  to  sell  the  ship  or  the  whole  cargo, 

sale  of  ship  or  whole  of  cargo  by  master,  can  only  be  justified 
in  cases  of  the  most  extreme  emergency  189 

moral  necessity  and  meaning  of  189,  note. 

limitations  of  master's  power  to  sell  ship  190 

the  ship  must  be  reduced  to  such  a  state,  by  the  perils  insured 
against,  as  to  make  a  safe  termination  of  the  adventure,  as  to 
her,  hopeless  190 

as  where  she  is  wrecked  to  pieces  190 

or  where,  even  though  her  timbers  still  hold  together,  she  is 
yet,  under  the  circumstances,  hopelessly  irreparable  191 

or  where  she  is  cast  away,  &c.,  the  master  cannot  raise  funds, 
or  procure  materials  for  her  repair  191 

but  the  circumstances  must  be  such  as  to  leave  the  master  no 
alternative  as  a  prudent  and  skilful  man  acting  bon&fide,  for 
the  best  interests  of  all  concerned  191 

a  mere  difficulty  in  procuring  funds  or  materials  will  not  jus- 
tify a  sale  198 

if  it  be  clear  that  to  repair  the  ship  so  as  to  keep  the  sea  will 
cost  more  than  she  will  be  worth,  when  repaired,  this  will 
justify  a  sale  193 

law  in  the  United  States  in  this  respect  193 

and  of  France  193,  194 

4.  Power  of  selling  the  whole  cargo, 

60» 
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MASTER,  THE  ^(continued) 

like  that  of  selling  the  ship,  is  confined  to  esses  of  extreme 
and  argent  necessity 

law  as  laid  down  by  Lord  Stowell  in  the  case  of  the  Gratitii- 
dine 

where  a  sea-damaged  cargo  in  a  port  of  distress  is  in  danger  of 
perishing  by  putrefaction,  if  not  sold,  the  master  has  a  right 
to  sell  it 

whether  the  ship  be  disabled  or  not 

where  the  cargo  is  not  of  a  perishable  natare,  and  there  exist 
means  of  transhipment,  the  master  cannot  sell  it,  though 
the  ship  be  disabled 

ahter,  where  there  are  no  means  of  transhipment 

where  sale  by  master  is  not  otherwise  justifiable,  it  will  not  be 
rendered  so  by  a  decree  of  the  Vice-admiralty  court  dizect- 
ingit 
5.  Powers  and  dnties  of  the  master  in  case  of  abandonment, 

in  cases  of  constmctiTo  total  loss,  the  master  is  bound  to  make 
every  exertion  in  his  power  for  the  defence,  safeguard,  and 
recovery  of  the  property  insured  196, 1079, 

in  all  that  he  does  within  the  scope  of  his  anthority  while  so  em- 
ployed, he  will  be  regarded  as  agent  for  the  party  who  naj 
ultimately  turn  out  to  be  concerned,  whether  the  assoied  or 
the  underwriter  197, 1079,  b 

duty  of  master  and  mariners  in  case  of  capture  1079,  b 

duty  of  in  reference  to  transhipment  of  cargo  in  case  of  dis- 
aster 1139,01 

MATE  cannot  insure  his  wages  i. 

East  India  ship  not  seaworthy  unless  she  haye  on  board  a  mite 
capable  of  navigating  her  in  case  of  illness  or  death  of 
captain  '  68i,( 

should  be  competent  to  take  command  in  case  of  death,  or 
disability  of  master  163,  m 

MATERIALITY  of  fact  concealed  is  a  question  for  the  jury  ^ 

query,  whether  in  forming  their  judgment  on  this  pomt  they 

may  be  assisted  by  evidence  of  brokers,  underwriters,  &c.  571 -i 
so  materiality  of  representation  is  for  the  jury  ' 

what  representations  are  material  (see  Representations)       515-J 

MATERIALS,  OLD,  are  to  be  applied  towards  payment  of  the  new, 

before  deducting  thirds  :   semble  il  ( 

funds  to  be  deducted,  not  from  value  of  new  materials  alone, 

but  from  expense  both  of  labor  and  materials  * 

MAURITIUS,  THE,  in  commereial  language,  is  an  Indian  island        >• 

MEMORANDUM  OR  WARRANTY  TO  BE  FREE  OF  AVERAGE 

1.  Object  and  form  of  the  common  memorandum, 

reasons  for  its  introduction  into  policies  ii.  ^ 

similar  clauses  contained  in  the  policies  of  all  states  ^ 

form  of  common  memorandum  in  use  at  Lloyd's  ^ 

form  as  employed  by  the  insurance  companies  853,  oote 

2.  Construction  of  the  common  memorandum, 

what  articles  are  included  under  the  words  of  the  memorandum    ^ 
meaning  of  the  words  ''warranted  free  of  average"  ^ 

as  to  memorandum  articles,  the  underwriter  insures  against 

their  total  loss  only  I 

what  amounts  to  such  a  loss  on  memorandum  articles  as  to 

make  the  underwriter  liable,  notwithstanding  the  clause 
cases  of  absolute  total  loss 
absolute  total  loss  of  part 
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MEMORANDUM  OF  WARRANTY  TO  BE  FREE  OF 

AVERAGE  —  {continued) 
cases  of  qonstractive  total  loss  856 

meaning  of  the  words  '*  unless  general"  856 

meaning  of  the  words  "  or  the  ship  be  stranded  "  857 

reason  of  introducing  them  857 

to  give  effect  to  these  words^it  need  not  be  shown  that  loss  was 

the  direct  result  of  the  stranding  858 

underwriter  is  liable,  though  stranding  take  place  in  one  part 

of  the  voyage,  and  the  loss  in  another  858 

but  it  must  take  place  while  the  memorandum  articles  are  still 

at  risk  859 

it  must  be  a  stranding  of  the  ship  859 

general  meaning  of  the  whole  memorandum  859 

what  is  a  stranding  within  the  meaning  of  the  memorandum 

(see  Stranding)  860  -  865 

exception  to  the  common  memorandum  is  made  as  to  damage 

caused  by  bilging  in  some  American  policies  865,  note 

3.  Adjustment  of  loss  under  clauses  warranted  free  of  average  un- 

der five  and  three  per  cent., 
how  the  required  per  centage  of  loss  is  to  be  made  up  865 

successive  average  losses  may  be  added  together  to  make  up 

the  required  per  centage  866,  see  note 

but  general  and  particular  average  cannot  866 

expenses  incurred  in  saving  or  preserving  cargo  cannot  be 

added  to  make  up  the  amount  866 

nor  expenses  of  ascertaining  the  amount  of  loss  867 

4.  How  per  centage  to  be  calculated, 

on  account  at  risk  at  time  of  loss  867 
when  insured  in  gross,  on  the  whole  quantity  of  each  enume- 
rated article  867 
on  goods  shipped  in  bulk,  on  the  whole  cargo  868 
unless  where  each  class  separately  valued  868 
where  merely  shipped  in  separate,  packages,  without  separate 

valuation,  the  per  centage  is  calculated  on  the  whole  868 

clauses  inserted  to  prevent  this  mode  of  calculation  869 

effect  of  these  clauses  869 
where  damage  exceeds  required  per  centage  on  the  whole 

amount  as  well  as  on  the  separate  lots  870 

liberal  construction  where  these  clauses  not  inserted  870 
premium  and  costs  of  insurance  included  in  the  yalue  on  which 

per  centage  and  loss  to  be  calculated  870 
if  per  centage  exceed  required  amount,  underwriter  liable  for 

the  whole,  not  only  for  the  surplus  870 

MISREPRESENTATIOI^.     (See  Representation.) 

JdlSSING  SHIP.  When  ship  is  out  of  time  so  as  to  make  the  non- 
disclosure of  her  time  of  sailing  a  material  concealment  i.  540 

cases  on  the  point  (see  Concealment)  541-551 

the  question  whether  a  ship  \%out  of  time  is  exdnsively  for 
the  jury  543 

when  assured  intended  not  to  insure  till  there  was  reason  to 

suppose  the  ship  missing,  this  ought  to  be  disclosed  550 

when  ship  which  has  not  been  heard  of  since  sailing  is  to  be 
presumed  lost  at  sea.     (See  Foundering  at  Sea)  ii.  793 

MISTAKE  OR  MISCONDUCT  OF  CAPTAIN  AND  CREW,  if 
competent  at  the  outset  of  the  voyage,  will  not  preclude  the 
assured  from  recovering  for  loss  proximately  caused  by  the 
perils  insured  against  li.  767-  772 


MISTAKE  OE  MISCONDDCT  OF 

(cimlinutd) 
where  lou  u  directly  lefenbU 

the  underwriter  is  diachugei 
u  where  >hip  is  broken  up  in  o> 

tepuring 
or  good*  an  daroaged  in  doom 

MISTAKES  IN  POLICT.    A  miatat 
ma;  be  altered  bj  a  oonrt  of 

but  a  court,  eTen  or  equity,  w 

5 round  except  on  the  clearea 
courts  or  law  will  not  exer 
a  mictake  made  in  dsclaiing 

howeTet  b«  corrected, in  ad< 

a  memorandam  correcting  a  me 

requires  no  freah  atamp 

IK>B|  Mm  aeizBd  by,  t«  a  lost  bj  pirate 

bat  not  recoTerable  aa  a  detenb 

MONET  HAD  AND  RECSIVED  U 

properlr  paid 

01  proceeda  of  salvage  impiope 

MONET  PAID.    Whether  it  liea  to 

broker 

MONOPOLIES  of  Eaat  India  and  Soul 

reference  to  caeea  decided  upoi 

HOOBED  IN  SAFETY.     What  cone 

the  ihip  mnat  have  been  for  t' 

fKyacal  Bafely 
and  of  potitieei  aaSelj 
muat  be  lo  moored  aa  to  hare  i 
discharging 
MORTGAGEE  AND  MORTGAGOR 
the  mortgagee  has  an  ins  ur  able 
and  the  mortgagor  in  retpeei 
hence  ractoi,  lo  whom  goods 
-     foreigD  principal,  maj  insurl 
account,  and  the  equitable  in  I 
mortgagee  of  ship  ma;  proteo 

common  form 
in  case  of  loss,  though  he  maj 
aured,  yet  be  can  only  reU 
cover  his  mortgage  debt 
nnleaa  he  can  prove  that  he  io 

the  nMTtgagor  also 
the  mortgagor  retains  an  inann 

properly  to  ita  fall  value 
s  creditor  to  whom  goods  ate  c 
may  inaure  Ihem  on  hia  oi 
amount  of  hia  debt 
a  pledgee  of  the  bill  of  lading, ' 
the  consignees,  in  their  own 
cotlaiersi  securii;,  ma;  sue  I 
MUSTER  ROLL,  what  it  is 

it  important  as  a  proof  of  naiioi 

MUTINOUS  CONDUCT.    Deviation. 

of  the  crew  ia  bartatry  of  the  d 
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MUTINOUS  CONDUCT— (con/mM«0 

and  does  not  discharge  the  underwriters  i.  399 

matinously  seizing  and  running  the  ship  ashore  is  barratry  of 

the  mariners  ii.  830 

mutinous  seizure  and  subsequent  desertion  of  ship  is  a  ground 

of  abandonment  1070,  1073 

when  restoration  of  goods  after  such  seizure  and  desertion  does 

not  defeat  the  right  to  recover  as  for  a  total  loss  1117 

MUTUAL  INSURANCE,  ASSOCIATIONS  FOR.    Origin  of  clubs 

or  associations  of  shipowners  for  mutual  insurance  i.  85 

in  these  clubs  all  the  members  divide  losses,  each  entering  his 
ship  for  a  certain  amount      '  85 

the  members  of  such  associations  only  indhiduaUy  not  coUeci- 
ively,  liable  85 

attempt  to  make  them  collectively  liable,  held  illegal  85 

not  necessary  to  state  on  the  policy  the  respective  sums  for 
which  the  members  severally  bind  themselves  85,  note  {k) 

advantages  and  disadvantages  of  insuring  with  such  associations        86 

where  committee  of  such  association  refused  to  adjust  at  re- 
quest of  assured,  held  that  he  might  sue  on  policy  without 
adjustment  86 

actions  by  and  against  members  of  mutual  insurance  associa^ 
tions  '  ii.  1251 

precedents  of  declaration  in  such  action  1S54 

NAME  OF  SHIP  IN  THE  POLICY.    Reason  why  the  ship  must 

be  named  in  the  policy  i.  170 

error  in  name  unimportant,  if  underwriter  not  thereby  misled 

170,  171 

a  misdescription  of  the  hind  of  ship,  if  fraudulent  and  the  un- 
derwriter misled  by  it,  would,  it  seems,  avoid  the  policy  171 

the  word  "  ship  "  means  properly  a  vessel  with  three  masts 
and  of  large  dimensions  173 

a  ship  intended  to  be  used  as  a  letter  of  marque  or  privateer 
ought  to  be  described  or  represented  accordingly  172 

NATIONAL  CHARACTER,  of  assured,  how  influenced  by  domicil. 

(See  Domicil)  i.  93  - 104 

of  property,  how  affected  by  trade  :  as  by  keeping  up  a  trading 
establishment  in  a  hostile  country  104  - 107 

NATIONAL  CHARACTER,  PROOFS  OF.  Ship  must  have  on 
board  all  proper  proofs  of  national  character  as  required 
either  by  the  general  law  of  nations  or  by  treaties  i.  625,  689 

but  not  those  merely  required  by  private  ordinances  of  the 
captor  state  627,  693 

the  underwriter  must  show  by  what  international  treaty  the 
documents  for  want  of  which  the  ship  is  condemned  are 
required  693 

if  ship  is  warranted  or  represented  neuinl,  the  want  of  such 
documents  in  any  part  of  the  voyage  discharges  the  under- 
writer 626 

in  other  cases,  it  is  sufficient  if  she  have  such  documents  oq 

board  at  the  time  of  seizure  689 

want  of  proper  documents  is  only  a  defence  when  the  insurance « 
is  effected  by  the  shipowner  694,  695 

of  the  proofs  of  national  character  required  by  the  law  of  na- 
tions, as  the  flag,  passport,  register,  &c.  623-625 

NAVIGATION  LAWS.    The  original  act  of  navigation  i.  708 

its  subsequent  modifications  709 


NAVIGATION  LAWS  —  (eo«in.»*] 
present  DiTigKtion  lam 
rnks  illegal  ai  caotnraniDg  ll 
IDBUrance  on  ship  Bailing  fron 

ptement  of  Briliah  waoMii  « 
iniuiance  on  ahip  oiUioardt  d( 

violatioa  of  narigatiaD  acts  < 
impoTtation  of  Aimimui  goo 

Briliah  owDed 
importalioo  of  good*  Dot  apeei 
HECESSTTY,  VOYAGE  OF,  mnst  b 

the  moai  direct  coune 
NBOUGENCE  OF  MASTER  ANI 

tent,  doet  not  diMhuge  UDd 

eftUMd  bj  the  perils  iosured 
euea  where  question  has  beet 

isled 
negligence  of  raaatei  and  en 

tent,  IB  onaeaweithineea 
where  the  lost  is  directly  cai 

(not  amounting  to  barratry 

undeiwriler  is  discharged 
ship  broken  up  and  sold  owin{ 

of  (he  asBuied  in  not  repairii 
damage  hy  bunting  of  boilei 

filled  the  boiler  overnight  in 
failure  to  hare  ship  properly  A 
or  to  naTigate  her  according  ti 
loM  arising  from  mere  error  in 

of  under wriiars 
for  lost  rrom  bad  atowige,  ( 

nor  for  loss  occaaioned  by  thef 
or  by  defect  of  ship's  tacKle 
nor  for  lota  on  goods  impropei 
(See  OviMT*!  Rapomitilitf  fe 

and  Creir) 
NEGLIGENCE  OF  POLICY  BROE 

ACTIONS  FOR.     Unpaid 

ligence 
what  LBgroBt  negligence  in  am 
they  are  bound  to  show  the  s* 

as  might  fairly  have  been  ei 
even  where  unpaid  agent  it  no 

is  liable,  if  he  does  act,  for  t 

but  not  for  a.mere  non-feasane 
where  mercantile  correspondc 

the  term*  directed,  be  sbouli 

his  principals 
if,  inatead,  he  insures  on  diffi 

consequences 
so,  consignee  of  hill  of  lading, 

consequences  if  noi  losuniv 

quare,  whether  meroantile  cor 
insure,  if  he  fail  to  prooore  i 
seek  it  elsewhere 
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NEGLIGENCE  OF  POUCY  BROKERS  AND  OTHER  AGENTS, 
ACTIONS  FOR  —  (continued) 

or  to  go  far  beyond  the  limits  of  his  place  of  reflidenoe  153 

policy  brokers  are  liable,  unless  they  act  with  such  a  xeaaooa- 
ble  degree  of  skill  and  diligence  as  may  ^rly  be  expected 
of  persons  of  average  capacity  in  their  profesaion,  under 
similar  circumstances  153 

It  is  actionable  negligence  in  a  policy  broker  not  to  communi- 
cate facts  clearly  material,  e,  g,  time  of  ship*s  sailing  154 

aliter  of  facts  the  materiality  of  which  may  be  doubtful  154 

neglecting  to  procure  stamped  policy  in  due  time  from  an  in- 
surance company  is  actionable  negligence  155 

so  failing  to  insert  in  policy  ordinary  clauses  neceaeary  for 
ship's  protection  155 

BO,  making  risk  on  goods  commence  at  terminus  a  quo,  when, 
from  his  instructions,  it  is  clear  they  were  loaded  elsewhere       155 

but  non-insertion  of  occasional  and  less  ordinary  clauses  will 
not  make  brdcer  liable  in  the  absence  of  clear  and  explicit 
instructions  156 

thus,  in  the  absence  of  such  instructions,  he  will  not  be  liable 
for  insuring /ftof  free  of  average  156 

not  for  insuring  other  perishable  articles  with  a  company  which 
omits  the  clause  making  them  liable  for  average  loss  thereon 
in  case  of  stranding  157 

so,  if  broker  receive  no  express  instructions  to  abandon,  he  is 

not  liable  for  the  consequences  oi  not  doing  so  157 

so,  in  the  absence  of  precise  instructions,  be  is  not  liable  for 

not  inserting  **  leave  to  carry  simulated  papers ''  157 

but  for  omitting,  in  the  face  of  express  instructions,  to  include  pre- 
mium and  costs  of  insurance  in  the  sum  insured,  he  is  liahle      157 

he  may  be  liable,  not  only  for  failure  properly  to  effeet  the  pol- 
icy, but  also  for  negligence  in  not  collecting  and  paying  over 
losses  163 

the  true  test  of  his  liability  is  in  all  cases  to  ask  whether  he 
did  what  a  policy  broker  of  average  capacity  might  fairly  be 
expected  to  do  under  the  circumstances  158 

ean  other  brokers,  &c.  be  called  to  give  their  opinion  on  this 
point  158 

dedsion  of  court  of  King's  Bench  in  the  negative  in  Campbell 
V.  Rickards  158,  159 

of  Common  Pleas  in  the  affimative  in  Chapman  o.  Widtoo    160- 169 

the  latter  decision  preferable  169 

measure  of  damages  in  the  action  163 

Batnre  ofdefenee  163 

any  defence  is  open  to  the  agent  which  would  have  been  avail- 

able  for  the  underwriter  169 

NET  PROCEEDS,  comparison  of,  not  Uie  true  mode  of  adjusting  par- 
ticular average  on  goods  ii.  069-071 

NEUTRALITY.    Definition  of  neutral  sute  i.  734 

any  state  may  be  treated  as  neutral  by  either  belligerent,  long 

after  it  has  ceased  to  observe  a  strictly  neutral  conduct  735 

principal  duties  imposed  by  a  state  of  neutrality  735 

(See  Warranty  of  Neutrality) 

KKW  FOR  OLD.    Deduction  of  one-third  new  for  old  ii.  979  -  987 

difference  between  English  and  American  rule  on  this  sub- 
ject 989,  note. 

NEWS.    On  what  assured  may  give  notice  of  abandonment       iL  1053,  1054 
mere  items  of  general  news  need  not  be  disclosed  i.  565 
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NEWFOUNDLAND  TRADE,  usage  of,  not  to  land  oatward 
for  some  months  after  arrival  outwards 

to  make  banking  and  intermediate  Toyages 

daratiott  of  risk  on  outward  cargo  in 

inception  of  risk  on  ships  insured  for  the  homeward  v< 
**at  and  from  "  ports  in  Newfoundland 

NOMINAL  DAMAGES  only  can  be  recovered  where  no  proof  o 

of  the  amount  of  loss 

NOTICE  OF  ABANDONMENT,  what  it  is 

only  required  to  make  a  constructive  total  loss 
nugatory  in  cases  of  absolute  total  loss 
inoperative  and  inadmissible  in  cases  of  average  loss 
distinction  between  right  to  recover  as  for  a  total  loss  and 

to  give  notice  of  abandonment 
1.  On  what  kind  of  intelligence  assured  may  give  notice  ofi 

donment 
on  hearing  of  a  constructive  total  loss,  such  notice  may  be  ( 

immediately 
where  intelligence  turns  out  to  have  been  false,  notice  of  a 

donment  goes  for  nothing 
true  effect  of  notice  of  abandonment 
no  notice  of  abandonment  can  be  valid  unless  justified  by 

isting  facts 
even  though  it  be  so,  it  does  not,  per  se,  give  the  right  tc 

cover  as  for  a  total  loss,  unless  accepted 
9.  Form  of  notice  of  abandonment, 
no  precise  form  required 
need  not  be  in  writing 
it  must  be  direct,  plain  and  unequivocal 
claim  for  total  loss  followed  by  payment  is  evidence  of  « 

of  abandonment 
how  far  mere  claim  for  total  loss  implies  an  abandonment 

lie 

presumptive  proof  of  notice  in  the  United  States 

the  grounds  of  abandonment  should  be  sent  with  the  notio 

lie 

and  it  has  been  held  that  no  other  ground  of  abandonment 
be  relied  upon,  than  those  stated  1153 

no  deed  of  cession  requisite  to  complete  abandonment 
3.  Time  within  which  notice  of  abandonment  must  be  given 

reasons  why  it  should  be  given  promptly 

no  fixed  rule  as  to  the  time 

whether  notice  given  in  seasonable  time  is  a  question  foi 
jury,  where  the  facts  are  not  agreed  m 

if  the  intelligence  is  certain,  and  the  disaster  clearly  sod 
gives  the  right  to  abandon,  notice  ought  to  be  iriven  in 
diately,  * 

if  more  doubtful,  the  assured  has  more  time  for  giving  noi 

delay  can  only  be  allowed  to  verify  the  intelUgence,  or  a 

tain  the  real  nature  of  the  loss  1 

no^ce  five  days  nfter  Bhip  condemned'  as  irreparable  heU 

80  sixteen  days  after  result  of  final  survey 
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NOTICE  OF  ABANDONMENT  —  (continued) 

assored  must  give  notice  of  abakDdoament  immediately  od  hear- 
ing of  ship's  capture  or  detention  1166  &  note. 

nine  days  after  hearing  of  seizure  held  too  late  1166 

in  the  United  States,  provided  peril  still  subsists,  and  is  opera- 
ting on  the  property,  the  assured  may  wait  fot  new  circum- 
stances, which  are  the  direct  consequences  of  the  peril,  be- 
fore giving  notice  1167  &  note. 

the  rule  is  different  in  this  country  1 167 

number  of  days  abandonment  may  be  delayed,  as  held  in  sev- 
eral cases  1167,  note. 

case  of  Kelly  v,  Walton  seems  to  show  that  a  right  of  aban- 
donment may  revive  according  to  the  American  rule  1 168 

but  this  is  opposed  to  other  English  authorities  1168 

where  the  information  is  uncertain,  or  the  nature  of  the  casu- 
alty indecisive,  a  reasonable  time  should  be  allowed  for  giv- 
ing notice  1169 

where  perishable  cargo  comes  into  port  sea-damaged  to  an  ex- 
tent that  cannot  at  once  be  ascertained,  assured  may  wait 
the  result  of  a  final  survey  1 160 

what  is  meant  by  electing  to  abandon  in  the^rfltn^aiice  a  sea- 
damaged  cargo  1170 

assured  cannot  lie  by  and  delay  giving  notice  of  abandonment 
in  order  to  ascertain  the  state  of  the  markets,  Ac,  1170 

notice  given /otir  months  after  having  taken  to  proceeds  of  sale, 
held  too  late  1170 

notice  given  on  the  insolvency  of  a  party,  to  whom,  for  three 
years  after  loss,  assured  had  looked  for  payment,  held  too 
late  1171 

laboring  for  a  tnanth  after  submersion  of  ship  to  get  np  sear 
damaged  wheat,  and  then  giving  notice  of  abandonment,  held 
too  late  1171 

notice  not  given  till  five  weeks  afler  notification  of  blockade  of 
ship's  port  of  destination,  held  too  late  1171 

(ML,  leakage  of,  caused  by  the  violent  laboring  of  ship  at  sea,  is  a  loss 

by  perils  of  seas,  though  stowage  not  damaged  ii.  750 

OLD  MATERIALS  to  be  applied  towards  payment  of  the  new  as  far 

as  they  will  go,  and  thirds  deducted  from  the  balance  ii.  084 

OPEN  POLICY.    Difiference  between  valued  and  open  policies  i.  303 

what  an  open  policy  is  334 

pnncipleson  which  amount  of  interest  is  estimated  on  3S5 

premium  must  be  covered  by  the  sum  insured,  in  order  to  an 

indemnity  395 

practical  rule  for  ascertaining  the  sum  necessary  to  insure  so  as 

to  cover  the  risk  335 

the  costs  of  insurance  must  also  be  covered  326 

charges  of  recovery  in  case  of  loss  are  also  sometimes  included  327 
these  rules  observed  even  where  provision  is  made  for  retum- 

ing  the  premium  on  certain  specified  contingencies  327 

mode  of  adjustment  in  open  policies  in  cases  of  total  and  partial 

loss  328 

mode  of  proving  the  amount  of  interest  at  risk  328 

insurable  value  of  ship  in  an  open  policy  328,  &  note, 

of  freight  328,  &  note, 

of  goods  328,  &  note, 

the  invoice  price  of  goods  at  the  port  of  shipment  is  the  true 

measure  of  their  insurable  value  in  open  policies  329 
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OPEN  POLICY  —  (omiVniierf) 

no^  of  Moertkining  this  wh 

port  with  which  ihen  ia  no 
where  thsTe  u  a  current  rata 

par  orexchangB  :  tatiHe 
■DsnTable  rahie  of  (roods  parel 
IB  drawback  to  bo  deducted  io 
of  policiei  in  which  the  amoui 

at  different  psriodi  of  the  ri 

mode  of  adjiiatment  on  aach  j 

OPENING  THE  POLICY.    Meuin 

aa  applied  to  valaed  polioe 
erronBooa  doctrine  aa  to  mean 
true  meaning  of  opening  the  p 
ftaud,  or  enormoaa  over-Talot 

the  TtluatioD  wilt  be  aet  aaii 
but  if  the  whole  of  the  iutei«a 

tended  to  appljr  has  Dot  bee 

opened 
ai>d  the  aaaorei)  can  only  leeo 

in  the  policj  aa  the  part  of 

beata  to  the  whole  iotereaC 
OPINION,  EVIDENCE  OF.    Aa  b 

sealed  or  miarepreaented 
or  as  to  whether  a  policy  bra 

of  eare,  skill,  and  jndgmen 

admiaaible  in  a  question  of  sei 
OPOKTO  TRADE,  nnge  in  for  ahipa 

the  bar 
ORDERS,  calling  twice  for,  M  same  p 
OVER  INSURANCE.     (Sea  DaiMe 
ODT  AND  HOME.    A  voyage  out  a 

premium,  ia  one  and  entire, 

and  toudi  at  many  intermedia 
hence,  if  a  ahip  be  aeaworthy 

ia  enoDgh  to  aatiafj  the  wai 
OUTFIT,  in  whaling  Toyagea,  meani 

striking  fiab 
as  such  it  is  not  covered  by  a 
not  by  a  general  Usuranee  on 
whether  "  cargo  "  covers  ont 
what  the  word  "  o«^  "  inn 
but  it  ia  covered  by  an  insara 

ToyagM,  it  means  the  ahip' 

when  an  inaatance  on,  ternun 

OWNER'S  RESPONSIBILITY,  L 

Bponaible  at  common  law  t 

caused  bj  acts  or  negligeiii 
the  law  maritime  limited  nis  i 


result  of  English  legislation  o 
MDBtruclion  of  the  acts 
mode  of  calculating  value  of  i 
mode  of  calcalatiog  value  of  f 
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PAOB 

OWNER'S  RESPONSIBILITY,  LIMITATION  OF  ^{amimued) 

fiBhiog  stores  of  whaler  to  be  valued  as  *part  of  the  ship  77S 

the  acts  only  ftpply  to  registered  ships  778 

period  at  which  the  liabiuty  of  owners  and  masters,  as  cairiers  • 
of  goods,  begins  and  ends                                                    778,  779 
master  and  owner  are  liable  for  loss  by  rats  and  thieves         774,  775 

PAROL  EVIDENCE,  ADMISSIBILITY  OF.  Principle  and  ex- 
tent to  which  parol  evidence  is  admissible  to  explain  policdes 

ii.  1316,  &  note 
only  admissible  to  explain  donbtfnl  terms  1317,  &  note 

never  to  contradict  or  control  the  plain  language  of  the  poJiey  1317 

(See  Usage,  Evidence  of) 

PARTIAL  LOSS,  as  distinct  from  total  ii.  954 

partial  loss  in  the  sense  of  total  loss  of  part  of  cargo.     (See 
Total  Loss) 

PARTICULAR  AVERAGE,  general  doctrine  of, 

difference  between  particular  and  general  average  losses  ii.  963 

definition  of  a  particular  average  loss  953 

adjustment  of  particular  average  953 
when  the  terms  "  partial  loss  *'  and  "  particular  average  *' 

should  respectively  be  employed  954 

on  the  employment  and  meaning  of  the  term  average  losses  955 

what  losses  are  particular  average  generally  955 

particular  average  losses  on  ship  956 

expenses  of  repairs  956 

cost  of  replacing  ^oods  sold  956 
wages  and  provisions  during  repairs  and  detention  are  not  an 

average  loss  on  underwriters  on  ship  957 

expenses  caused  by  detention  of  cargo  957 

particular  average  losses  on  goods  958 
loss  by  having  to  pay  freight  on  sea-damaged  goods  arriving 

in  bulk  is  not  a  charge  on  underwriters  on  goods  958 

nor  by  having  to  pay  freight  pro  rat6  958 

but  loss  of  freight  on  goods  necessarily  sold  in  port  of  distress  is  959 
and  semble :   so  are  extra  charges  of  transhipment  when  goods 

are  sent  on  for  merchant's  iMnefit  959 

partial  losses  and  charges  on  freight  960 

the  word  '*  average  "  inapplicable  to  freight  960 
loss  of  freight  on  part  of  cargo,  justifiably  sold  by  master  at 

port  of  shipment,  is  not  a  partial  loss  on  freight  961 

loss  where  only  freight  pro  ratd  is  earned  969 

expenses  of  reshipping  and  forwarding  cargo  963 

wa^es  and  provisions  during  detention  963 

extra  charges  of  transhipment  where  original  ship  disabled  963 

partial  loss  on  profits  963 
particular  average  adj  ustmen t.     ( See  Adjustment  of  Partiadar 

Average) 

PARTIES  TO  THE  ACTION  ^Plaintiffs,  It  may  be  brought 
either  in  the  name  of  the  broker  who  effected  it,  or  of  the 

party  interested  1349 

but  no  one  not  named  therein  can  sue  on  the  policy  unless  he 

has  an  interest  1849 

assignor  of  thing  assured,  who  has  assigned  his  interest  before 

loss,  can  only  sae  on  the  policy  as  trustee  1849 

on  policy  '<  lost  or  not  lost,"  party  may  sue  for  loss  aoemiog 

before  his  interest  commenced  1350 

pledgee  of  goods,  who  is  also  depositary  of  policy,  may  sae 

thereon,  if  made  for  his  benefit  1350 
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PARTIES  TO  THE  ACTION— (eonlmue^O 

though  policy  made  by  two,  one  may  sue,  if  mlooe  inteic 
Defendants,    On  policiet  by  privsla  nnderwriteiB  actio 

ftfrmiMt  eaeh  aeparataly 
in  actions  against  London  and   Royal   Exchange  Lwii 

Companies 
in  actions  brought  against  the  new  companies 
in  actions  against  members  of  mutual  inaoranee  asaoetati 
PARTNERS  AND  PART-OWNERS.     A  partner  has  an  in 

authority  to  bind  bis  copartners  by  insurance 
but  insurance,  effected  by  one  partner  in  his  own  Aanm 

covers  on]y  his  own  interest 
but  a  pari-awner  has  not 
e?en  though  he  be  ship's  hushmd 
if,  howerer,  the  other  part-owners  subsequently  appron 

ratify  the  insurance,  it  then  binds  them  ] 

bringing  an  action  on  the  policy  a  sufficient  ratification 

PASSAGES  OF  SHIP.    One  entire  Toyage  may  comprise  many 
sages 
a  Toyage  out  and  home,  insured  at  one  entire  premium,  < 

prises  the  outward  and  the  homeward  passage 
when  a  ship,  so  insured,  is  still  on  her  first  Toyage  i 

PASSENGER'S  LUGGAGE  does  not  contribute  in  general  a?en 
PASSPORT,  what  it  is 

is  necessary  to  every  neutral  ship 
decisive  of  national  character 
its  usual  form 

distinction  between  a  passport  and  a  sea-letter 
PAYMENT  OF  PREMIUM.    As  between  broker  and  nnderwr 
premium  is  generally  passed  in  aooount,  and  not  pan 
cash 
is  conclusively  acknowledged  by  the  policy  as  between 

underwriter  and  the  assured 
except  in  cases  of  fraud 

PAYMENT  OF  MONEY  INTO  COURT.     When  it  is  adnaahk 

the  underwriter  to  pay  money  into  eonrt 
when  he  should  bring  in  the  premium 
mode  of  pleading 

its  effect  as  an  admission  of  liability 
{(paid  in  under  the  count  on  the  policy ,  or  generally,  it  adi 

the  policy  as  declared  on 
admits  it  to  have  been  duly  stamped 
precludes  defendant  from  relying  on  a  variance  betweea 

statement  and  the  proof 
admits  interest  and  loss,  as  alleged 
but  where  loss,  as  alleged,  may  be  referred  to  several  cao 

it  does  not  admit  any  particular  cause  of  loss 
payment  into  court  on  the  special  count  precludes  defenc 

from  going  into  any  evidence  to  avoid  the  policy  in  Mo 
as,  that  party  interested  was  not  named  in  the  policy 
or  that  ship  was  unseaworthy,  or  action  prematurely  brouj 
payment  into  court  only  operates  as  an  admission  to  the  ex 

of  the  payment 
what  it  admits  when  confined  to  the  common  counts 
when  taking  money  out  of  court  acts  as  a  waiver  of  plaint 

claim 
taking  subsequent  steps  in  the  cause  precludes  plainiifi*! 
relying  oo  payment  as  an  admission 
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PAYMENT  OF  MONEY  INTO  COURT ^  (continued) 

remedy  in  oaae  of  payiog  money  into  eonrt  by  mistake  on  a 
special  count  or  on  the  whole  declaration  1307 

PEAS  are  included  in  the  common  memorandum  URder  the  word  "  com  *'  ii.  853 

PEOPLE,  meaning  of,  in  the  clause  enumerating  the  perils  insured 

against  ii.  817 

seizure  of  a  corn  ship  by  a  riotous  mob  is  not  a  detention  by 
people,  within  the  meaning  of  the  policy  ii.  817,  1341 

PERILS  OF  THE  SEAS.     (See  Losses  by  Perils  insured  against) 
wherever  loss  has  been  proximately  caused  by  the  ?iolent 
action  of  the  winds  and  waves,  it  may  be  alleged  as  loss  by 
perils  of  the  seas,  though  remotely  occasioned  by  the  acts 
or  negligence  of  the  assured  ii.  1373 

what  is  proof  of  an  allegation  of  loss  by  perils  of  the  seas    1343  - 1345 

PETTY  AVERAGES,  what  they  are  ii.  088 

how  and  by  whom  paid  080 

PILOT.    When  want  of  pilot  is  unseaworthiness  i.  663  -  666,  685 

underwriter  liable  for  loss  proximately  caused  by  perils  of  Uie 
sea,  though  remotely  occasioned  by  entering  an  intermediate 
port  without  a  pilot  664 

want  of  pilot  in  clearing  out  of  such  port  would  be  unseawor- 
thiness 666 

want  of  pilot  on  entering  port,  where  a  pilot  is  required  by  act 
of  parliament,  is  unseaworthiness  664 

underwriter  not  discharged  by  pilot's  being  an  unqualified 
person,  if  captain,  bond  fide,  thought  him  otherwise  666 

underwriter  liable  for  loss  occasioned  by  the  negligence  of 
pilot  in  fastening  ship,  against  the  advice  of  master,  to  a 
pier  head  ii.  771 

captain  cutting  his  cables,  against  the  advice  of  pilot,  whereby 
ship  drifU  on  rocks,  is  barratry  ii.  896 

PIRATES,  loss  by,  what  is  ii.  817 

composition  with  gives  a  claim  to  contribution  ii.  016 

PLEADING  SEVERAL  MATTERS.    What  pleas  may  stand  to- 
gether since  the  New  Roles  in  an  action  on  the  policy         ii.  1307 

PLEAS.    New  Rules  of  Pleading  as  to  pleas  on  policies  of  insurance    ii.  1386 
1.  Operation  of  the  general  issue  since  the  New  Rules, 

non-assumpsit  denies  the  making  of  the  contract  as  alleged  in 

the  declaration  1387 

plea  denying  that  the  policy  "  was  caused  to  be  made  as 

alleged  "  is  bad,  as  amounting  to  the  general  issue  1887 

so  a  plea  denying  that  parties  actually  effecting  the  policy  had 

done  so  "  as  agents  for  the  plaintiff"  1388 

so  a  plea  denying  payment  of  the  premium  1388 

London  and  Royal  Exchange  Assurance  Companies  ave  entitled 

to  plead  non  est  factum  and  nil  debet  by  statute  1288 

3.  Pleas  in  denial  —  Traverses, 

every  material  fact  alleged  in  the  declaration  must  be  formally 

traversed,  if  meant  to  be  disputed  1388 

denial  that  plaintiff  was  interested  at  time  of  loss  1380 

cases  in  which  denial  of  interest  as  alleged  is  the  proper  mode 

of  pleading  1380 

where  no  legal  interest  passed  to  plaintiff  in  goods  out  of  which 

profits  were  to  accrue  1280 

where  one  of  several  plaintiffs  has  assigned  away  his  interest 

before  loss  1880 
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PLEAS  —  (continued) 

that  dam^(e  to  goods  hit  mcerued  before  plaintiff  was  ini 

is  no  answer  on  a  policy  '*  loat  or  not  loet  '* 
denial  that  loss  took  place  as  alleged,  or  by  ooe  of  th 

insured  against 
evidence  that  loss  arose  from  Degligent  loading  may  be 

under  a  traverse  that  it  was  caused  by  perils  of  the  s€ 
fNcry,  whether  defence  that  loss  was  caused  by  unseawon 

can  be  given  under  a  traverse  that  it  was  caused  1 

perils  insured  against 
denial  that  goods  were  loaded  on  board  modo  et  forma 
denial  that  they  were  loaded  on  board  lor  the  Toyage 
useful  in  actions  onfrnghi  policies 
denial  to  a  declaration  on  a  freight  policy  that  any  goodi 

contracted  for  at  time  of  lose 
denial  of  compliance  with  express  warraotiee 
3.  Pleas  in  confession  and  avoidance, 

what  defences  must,  since  the  New  Rules,  be  pleaded  ii 

iession  and  avoidance 
«.  Plea  of  unseaworthiness, 
if  unseaworthiness  arises  afler  commeocement  of  risk 

no  defence 
query  whether  unseaworthiness,  owing  to  gross  negligei 

plaintiff  in  not  repairing  after  notiee,  would  be  a  good 

semble^  not 
plea  that  loss  was  oeeasioned  by   unseaworthiness  a 

from  the  wilful  (but  not  barratrous)   misconduct  o 

master  during  the  period  of  the  risk,  bad  non  otutani 

edicto 
plea  of  non  compliance  with  orders  of   managing   s 

writers  of  an  insurance  association,  whereby  ship  wa 

seaworthy 

b.  Misrepresentation  and  concealment, 

substance  of  plea  where  defence  is  misrepresentation 

where  it  is  concealment 

reference  to  reports  for  forms  of  pleas 

c.  Deviation  and  change  of  risk, 

form  of  plea  adapted  to  ordinary  case  of  deTiation 

plea  of  change  of  risk  by  delay 

and  by  abandonment  of  the  original  voyage 

change  of  risk  by  transhipment 

by  sailing  on  a  difierent  voyage 

d.  Non-inception,  or  termination  of  risk  before  loss, 
defence  that  policy  never  attached  must  be  pleaded  by  « 

traverse 
such  plea  useful  in  policies  on  freight 
d&fence  that  risk  has  terminated  before  loos  should  be  ii 

fession  and  avoidance 

e.  Illegality, 

Ole^ity  of  vojrage  or  trading  must  be  specially  pleaded 
plea  of  non-compliance  with  the  Merdiant  Seaman^s  Act 
and  with  the  Navigation  Act 

f.  Usages  and  customs  of  Lloyd's 

payment  by  settlement  in  account,  setting  out  usage 
pleading  usage  not  to  pay  general  average  for  jettison  of 
carried  on  deck 

g.  Recovery  under  another  policy  to  the  full  amount  in  ca 

double  insurance 
A.  Payment,  or  accord  and  satisfaction  by  settlement  in  ace 


ISDBX.  1471 

PLEAS  —  (continued) 

t.    Statute  of  Limitations  1300 

j.   Tender  1300 

where  plaintiff  has  separate  damands  of  unequal  amount 
against  se?eral  members  of  a  mutusl  shipping  association, 
of  whom  defendant  is  one,  an  offer  of  the  vrhiSe  sum,  in  fall 
of  all  demands,  will  not  sustain  a  plea  o£  tender  of  defiuid- 
ant's  share  1300 

k.  Set  off  1301 

when  underwriter  can  set  off  losses  1301 

/.    Plea  of  alien  enemy  1301 

m.  Plea  of  payment  of  money  into  court,  form  of  130S 

PLEDGEE  OF  THE  BILL  OF  LADING,  when  he  may  sue  on 

such  policy  in  his  own  name  i.  253 

POLICY  OF  INSURANCE,  what  it  is  i.  17 

I.  Of  the  different  kinds  of  policies  17 

of  policies  on  interest  17 

whether  must  be  written  17,  in  note. 

all  policies  taken  to  be  on  interest  unless  the  contrary  appear 

on  the  face  thereof  17 

of  wager  policies  17,  18,  &  note, 

of  valued  policies  18,  19,  &  note, 

of  open  policies  16,  19 

of  f oyage  policies  19 

of  time  policies  19 

of  mixed  time  and  voyage  policies  19 

n.  Of  the  common  printed  form  of  policy  20 

expressions  of  the  judges  as  to  its  absurdity  90,  note  (/) 

form  of  policy  in  blank  21,  29 

this  form  adopted  with  very  little  Yariation  by  the  diffisrent  com- 
panies 22 
in.  Of  the  usual  clauses  and  formal  requisites  of  the  policy  23 

1.  Names  of  the  assured  or  his  agent  23 
policies  must  not  be  in  blank  23 
in  blank  not  prohibited  in  the  United  States  23,  note. 
Stat.  28  G.  3.  o.  66  23 
whose  names  may  be  inserted  under  the  proTisions  of  this 

statute  23 

what  names  are  generally  inserted  in  practice,  and  how  24,  25 
by  a  party  '*  for  himself  and  whom  it  may  concern  "  25,  in  note, 
meaning  of  phrase  '*  whom  it  may  concern  **  25,  in  note. 

*'  for  the  owners  "  25,  in  note, 

if  no  general  clause,  policy  applied  to  interest  of  party 

named  25,  in  note, 

effected  by  one  as  agent  for  ^particular  person  25,  in  note. 

as  agent  generally  25,  in  note. 

2.  Clause  <*  lost  or  not  lost,'' 

.  reason  for  its  insertion  25 

it  is  not  strictly  necessary  where  both  parties  ignorant  of 

the  loss  at  the  time  of  effecting  the  policy  20 

it  is  otherwise  where  insurance  efiected  from  particular  day, 

and  vessel  is  lost  before  that  day  26,  in  note. 

policy  not  executed  until  after  an  average  loss  had  taken 

place  to  the  knowledge  of  both  parties,  held  operative  by 

reason  of  this  clause  26 

policy  with  the  clause  is  a  contract  of  indemnity  against  all 

past  as  well  as  future  losses  26 

if  loss  were  known  to  the  assured  only^  this  claose  will  not 

extend  the  policy  so  as  to  cover  it  26 


POUCY  OP  INSURANCE  — (MWnwi 

I,  CUaae  desciibing  the  *ojig« 

llie  lojiige  in   the  poUcj  w  t 

pointa  or  (ermiai 
tfaa  coano  of  ihe  nftTigmtion  m 
ineoTporkted  into  tbe  poUojr 
diniiicUMi  betwawo  ioMriag'  ' 

4.  CUiue  deocribing'  the  •abject 
conmoD  prioied  cluwe  oaif  a| 

ftud  eooda 
modfl  of  kdftpting  it  to  iiwniWM 

6.  Nuue  ofthe  ahip, 

moit  be  tocaraielj  iDeerted  in 
but  llie  principle  is  nil  faeit  • 

thai,  wheo  .the  ■hip  i*  pot  kno 
"  ebip  ot  ihipa  '' 

8.  Nuue  of  the  muter, 

need  not  be  ttUed  with  the  m 
the  ship 

7.  CliDH  deaeribing  the  duntioi 
il*  form  and  muning 

the  mode  io  which  it  ie  GUad  I 
igeaekt  of  eommeice 

9.  Libeitiea  to  touch  mod  (tij, 
if  not  ioMrled,  the  ebip  cu  odI; 

between  the  tennini 

9.  V*Ju*tiiiD  cUdm. 
TBlu&tioD  ia,  bj  the  tenni  oft) 

aire  la  between  the  ptrtiea 

deacriplion  of  the  aubject  inai 

into  the  valuation  cjauae 

10.  Eaumeiatiou  of  the  peiila  Id 
U.  CUuae  empowering  the  imi 

of  tbe  ptopcTtT  inauTcd 
naaon  of  inlroducing  ihii  clau 
by  virtue  of  this  clanae,  ihe  ti 

anj  casually,  ma;  do  bis  oil 

without  impeacbng  his  righ 

and  not  only  may,  but  ought » 

IS.  Promise  of  the  underwriters, 

leceipl  of  piomium, 
the  premium  is  always  •app< 

policy  aubscribed  —  hence 

pTomise  of  tbe  uoderwriten 
it  never  ia  ao  paid  in  practice, 

conni  between  broker  and  u 
atill  the  acknowledgment  in  tl 

premium  binds  the  underwri 
the  rale  or  per  ceniage  of  the  ] 

the  policy 

13.  Memoiandam  clanae, 

its  object  to  eiempt  underwiii 
lou  by  sea-damage  on  perial 
furms  of  the  memDraodum 
its  construction  and  meaniag 

14.  Subscription, 

policies  are  signed  or  ni-9crib 
thence  eo  called 
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POLICY  OF  INSURANCE  —  (continued) 

mode  in  which  the  amount  required  to  be  insured  is  filled  up 

by  the  subsciiptions  of  different  underwriters  38 

the  amount  of  each  subscription  must  be  specified  38 

in  a  policy  of  mutual  assurance,  a/tter,  if  the  groae  aggre- 
gate appears  on  the  face  of  the  policy  38 

each  subscription  makes  a  fresh  contract,  for  each  uoder- 
writer  only  pays  upon  the  amount  of  his  particular  sub- 
scription 38 

15.  Date, 

hence  the  date  is  inserted,  not  in  the  body  of  the  policy,  but 
in  the  subscription  39 

the  day,  month,  and  year  of  each  subscriptioo  must  be  ac- 
curately inserted  therein  39 

16.  Stamp, 

every  policy  must  be  on  stamped  paper  and  signed  39 

it  cannot  legally  be  stamped  afterwards  39 

17.  Express  warranties  and  other  oecaaioDal  clauses  40 
form  and  mode  of  insertion  41 
may  be  written  either  at  foot  or  margin,  or  transversely  41 

18.  Implied  conditions  and  terms  contained  in  the  policy  41 
implied  warranty  of  seaworthiness  4S 
implied  condition  not  to  deviate  49 
all  generally  known  mercantile  usages  are  supposed  to  be 

incorporated  with  the  contract  49 

19.  Of  the  policy  as  effected  by  the  stamp  acts.     (See  Siamp  Acts) 

POUCT  BROKER.     (See  Broker) 

PORT,  meaning  of  the  word  i,  77,  78,  49 

when  used  to  describe  the  terminus  a  quo  i.  446,  448 

insurance  from  a  named  port  on  goods  496 

PORT  OR  PORTS,  insurance  from  on  ship  i.  447 

PORT  OF  LADING,  insurance  from  on  ship,  construction  i.  448 

insurance  from,  on  goods,  construction  497 

PORT  OF  DISCHARGE,  insurance  to,  on  ship,  construction  469 

PORT  OR  PORTS  OF  DISCHARGE,  insurance  to,  on  ship,  con- 
struction 458,  note.   469 
ioeuranoe  to  last  or  final  port  of  discharge  on  ship  463,  464 
same  on  goods                                                                         438,  439 

PORT  AND  MARKET,  insurance  to,  on  goods  i.  438 

PORTS,  ORDER  OF  VISITING.     (See  Deviation)  i.  356,  359 

PRELIMINARY  PROOF,  object  of  the  provisions  respecting  1900 

what  is  ordinarily  exhibited  to  shew  interest  and  loss  1200 

survey  called  for  by  insurers,  but  not  produced,  1900 

waiver  of  the  production  of  1900 

PREMIUM.     Principle  on  which  the  premium  is  calculated  so  as  to  re- 
munerate the  underwriter  i.  7 
generally  fixed  and  quoted  at  so  much  per  cent,  on  the  amount 

insured  7 

it  forms  part  of  the  insurable  value  10 

payment  of  in  account  as  between  broker  and  underwriter        14,  16 
actions  for  premiums,  and  right  to  set  ofiT  premiums  against 

losses.     (See  Broker) 
return  of  premium .     ( See  Return  of  Premium) 

PRESUMPTIVE  PROOF  that  ship  was  unseaworthy  at  commence- 
ment of  risk  1.  686.  ii.  1345 
that  ship  was  lost  by  foundering  ii.  793,  795 
nature  of  the  presumptive  proof  1335,  1336 


■I 
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PRIVATEERS,  insonmces  od,  are  exempted  from  tlie 
19  G.  3.  c.  37.  tgainst  wager  policies 
reasons  of  this 

PRIZE,  what  it  is 

iosorable  interest  in  prizes.     (See  JnsurabU  Interesi  of  Oapi 
and  Prize  Agents)  i.  1 

PRIZE,  COURTS  OF.     (See   Foreign    Judgmemis    m  questUmM 
Prize) 

PRIZE  CX)URTS,  SENTENCES  OF,     (See  Ibid) 

PROCEEDS  of  salvage,  after  total  loss  paid,  is  money  hsd  sad  reeai 

by  the  underwriter 
and  recoTerable  by  him  as  sach  without  notice  of  sbsnd< 

ment  ii.  ii 

insarance  on  proceeds,  what  is  coTered  by 
construction  of  policy  on  goods  oatwsrds,  and  their  jn-ocet 

home 

PROCURATION,  effecting  and  signing  policies  by.     (See  Agents « 
Evidence) 

PROOF  OF  LOSS.    (See  Loss,  Proof  of) 

PROOF  OF  INTEREST.    (See  Interest,  Proof  of) 

'  PROOF  OF  MAKING  POLICY.    (See  Evidence) 

PROOF  OF  SUBSCRIBING  POLICY.     (See  £videnoe) 

PRO  RATA  FREIGHT.    When  freight  is  e&raed  oro  ratH 

if  freight  is  earned  pro  rat&  before  the  casualty,  sembk,  it  d< 

not  vest  in  the  abandonee  of  the  ship 
where  only  freight  pro  rata  is  earned,  sembk  this  may  be  i 

justed  as  a  salvage  loss  on  freight 

PROFITS,  a  lawful  subject  of  insuranoe  in  this  country 
reasons  of  this  as  given  by  Mr.  J.  Lawrence 
may  be  insured  either  in  valued  or  open  policies 
the  assured  must  in  all  cases  show  that  some  profits  would, 

all  probability,  have  been  made  305, 

this  is  not  necessary  in  the  United  States  i 

and  that  he  was  interested  in  the  goods  out  of  which  i 

profits  were  to  arise  at  the  time  of  loss      205.  See  note, 
profits  must  always  be  insured  nomtno/tm,  and  cannot  in  tl 

country  be  covered  by  a  general  policy  '*  on  goods  " 

239. 
mode  of  adapting  a  policy  in  the  common  form  to  an  insniai 

**  on  profits  '* 
total  loss  on  profits 
there  can  be  no  constructive  total  loss  on 

PROHIBITED  GOODS,  goods  the  import  or  export  of  which  is  p 
hibited  by  8  &  9  Vic.  c.  86,  s.  48,  (last  Custom's  act) 

prohibitions  on  importation  of  goods  enumerated  in  the  navij 
tion  acts 

goods  the  exportation  or  importation  of  which  is  prohibited 
orders  in  council,  &c. 

PROTEST  of  master  is  not  legal  evidence  in  chief 

cannot  be  produced  to  disprove  grounds  of  condemnation  i 

foreign  prize  court 
may  be  produced  to  contradict  master's  testimony  at  trial 
should  be  drawn  up  by  master  as  soon  as  possible  afier  a  ( 

eral  average  loss 


PROVENDER  OF  LIVE  STOCK  not  included  in  general designa 
of  <*  goods,"  for  it  is  not  merchandise 
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PROVISIONS,  SHIP'S,  not  included  under  the  general  deeeription  of 

"  goods  "  i.  S13 

even  though  the  ship  carries  nothing  hut  passengers  313 

for  they  are  not  '*  merces  "  SIS' 

provisions  and  stores  are  included  in  general  insurance  *'on 

ship  "  217,  &  note. 

PURCHASE  BY  MASTER  of  ship  after  capture,  or  illegal  condem- 
nation, effect  of                                                                  ii.  1076 
if  ship  restored  before  action  brought,  the  loss  is  not  oonstruot- 

ively  total,  but  only  average  1079 
that  which  is  recoverable  being  the  cost  of  the  repairs  and  the 

purchase  money  1070 

efl^t  of  purchase  by  master  in  cases  of  abandonment  1 101 

virhere  there  is  no  abandonment  1101 

the  underwriters  may  accept  or  repudiate  the  acts  of  the 

master  1103 

QUARANTINE.    Expenses  of  ordinary  quarantine  not  general  aver- 
age ii.  014 
come  under  the  head  of  petty  average  080 
ship  ordered  into  quarantine  within  the  limits  of  the  port  of 
London,  and  there  burnt,  held  not  to  have  been  moMed 
twenty-four  hours  in  good  safety                                             i.  463 

QUESTIONS  BY  UNDERWRITER.     False  representation,  made 
in  answer  to  questions  by  underwriter,  avoids  policy,  though 
relating  to  facts  about  which  no  representation  need  be  mule  i.  618 
so,  if  underwriter  calls  for  information  as  to  facts  which  need 
not  be  disclosed,  their  concealment  will  be  fatal  667 

RATIFICATION.    A  principle  of  universal  application  in  the  law  of 

agency  i.  147 

hence,  though  one  part-owner  cannot  bind  his  fellows  by  insnr^ 
ance,  yet,  if  they  subsequently  approve  and  ratify  it,  it  binds 
them  148 

so,  though  captors  of  a  prize  have  no  original  implied  authority 
to  insure  for  the  crown,  yet  if  the  crown  subsequently 
adopts  the  insurance,  it  is  rendered  valid  148 

so,  wnere  policy  signed  by  clerk  of  broker  is  afterwards 
adopted  by  underwriter,  this  precludes  any  objection  to  the 
efficacy  of  such  signature  146 

so,  where  insurance  had  been  procured  on  behalf  of  a  foreign 
merchant  by  his  clerk,  without  his  authority,  it  binds  him  by 
subsequent  ratification  148 

so,  where  the  general  agents  of  a  merchant  abroad  efflscted  an 
insurance,  without  his  direcyons,  his  subsequent  ratification 
was  held  to  make  them  *'  persons  receiving  the  order  to  in- 
sure "  within  the  meaning  of  28  G.  3.  c.  66.  167,  168 

in  order  that  ratification  should  be  equivalent  to  an  original 
authority,  it  must  be  given  with  knowledge  168,  160 

•    and  indeed  implies  previous  knowledge  of  the  thing  ratified     ii.  1893 

but  the  length  of  time  that  has  elapsed  between  the  insurance 
and  the  ratification  thereof  is  unimportant  1309 

RATS,  damage  done  to  hull  of  ship  by,  is  wear  and  tear  ii.  766 

and  not  loss  by  perils  of  the  seas  803 

RECIPRCKJITY  TREATIES,  principle  and  origin  of  i.  716 

RECOVERY  BACK  OF  LOSSES  IMPROPERLY  PAID.  Loss 
paid  under  circumstances  of  fraud,  &c  may  be  recovered 
back  u.  1241 
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RECOVERY  BACK  OF  LOSSES  IMPROPERLY  PAID  —  (em- 

tinned) 
such  actioo  cvinot  be  maintaiDed  mgmiaat  a  broker  who  bas 

paid  the  loss  over  i^ 

mUteTf  if  he  has  ooly  passed  it  in  aooonnt  194 

nor  will  it  lie  at  the  suit  of  the  onderwriter,  where  he  might 

have  known  the  ground  of  defence  at  the  time  of  payment      191 
if  otherwise,  it  will,  tboogh  lose  paid  under  legal  oompolsioo      194 

REGISTER,  SHIFTS.    Shipowner  most  be  properly  regurteied  in 

order  to  recover  on  freight  poliey  L  9X 

need  not  be  produced,  in  the  first  instaBee,  to  prore  pUim^s 
insurable  interest  iL  1391 

hot  if  produced,  and  plaintiflTe  name  omtttad,  it  is  eofidaave 
to  disprove  such  interest  199^ 

'  its  production,  however,  with  plaaotiff'e  name  ineeited  is  not 
even  primd  facte  evidence  of  insurable  interest  withoet  proof 
of  acts  of  ownership  139f 

what  is  not  good  secondary  evidence  of  1391 

REINSURANCE.     What  reinsurance  is  L  991 

the  object  of  it  98( 

reasons  of  its  prohibition  in  this  oonntry  ^ 

prohibitory  clause,  19  O.  8.  e.  37.  a.  4.  98! 

extends  to  reinsurance  on  foreign  ships  98! 

in  this  country  reinsurance,  in  the  proper  seaaeiy  ispradieaDj 

unknown  Vf 

foreign  law  as  to  reinsurance  98i 

Emerigon's  definition  98f 

the  oontraet  of  reinsurance  is  totally  distinet  firaoi  tbe  origmal 

insurance  99 

in  order  to  recover  against  the  reinsurer,  tbe  same  evideaoe  it 

required  as  in  actions  on  the  original  policy  981 

the  whole  amount  of  the  original  insurance  may  be  recovered 
against  the  original  insurer,  except  in  France,  where  the 
premium  and  costs  of  the  first  insurance  are  deducted  96^ 

the  defence  to  actions  on  the  second  poliey  is  the  same  as  on 

the  first  98S 

the  reassured  need  not  abandon  in  cases  of  conatmctive  total 

loss  98! 

amount  recoverable  against  the  reinsurer  includes  costs  <^  jus- 
tifiably defending  the  action  on  the  ori^nal  poliey*  981 
Reinsurance,  or  rather  new  insurance,  in  case  of  tbe  under- 
writer's insolvency,                                                                      99 
modem  French  law  and  practice  on  this  point  99 
law  and  practice  in  England  99 
practice  in  bankruptcy  as  to  proof  under  the  fiat  where 
parties  interested  are  not  within  the  United  Kingdom         99 
Insuring  the  solvency  of  the  underwriter, 

has  never  been  practised  in  this  country  •  98 

where  the  same  object  is  attained  by  the  practice  of  em- 
ploying brokers  <£d  credere  99 
present  French  law  on  the  point 

REMEDY  OVER  by  the  broker  against  the  assured  for  premiums  and 

losses  paid  by  mistake  i.  137, 13 

by  underwriter  against  broker  for  foul  losses  ii- 191 

RENDEZVOUS,  place  of,  for  convoy,  what  it  is,  and  rules  as  to  sail- 

iug  from  L  606, 60 

REPAIRS.    Expense  of  repairing  sea-damage  to  ship  is  paiticidai 

average  il  99 
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REPAIRS  —  {continued) 

mode  of  adjusting  this  average  979 

rale  and  practice  as  to  deduction  of  one-third  new  for  old       979,  984 
extra  cost  of  repairing  at  port  of  necessity  is  a  charge  on  the 

underwriter  985 

cost  of  temporary  repairs  at  port  of  distress,  added  to  suhae- 
qnent  permanent  repairs,  make  up  the  expense  to  be  ad- 
justed 985 
adjustment  of  loss,  by  sale  of  goods,  to  repair  ship  986 
cost  of  repairing  partial  loss  actually  sustained  before  total 

loss  incurred  may  be  added  thereto  986,  1 193,  1 195 

but  not  the  estimated  cost  of  repairs  never  in  fact  made       986,  1194 
such  repairs  can  only  be  recovered  for  when  prudently  and 

properly  made  1 196 

cannot  be  recovered  for  in  France  in  addition  to  a  total  kes         1198 
cost  of  repairing  sea-damage  is  not  general  average  906 

cost  of  repairing  part  of  ship  sacrificed,  or  damage  voluntarily 

incurred  for  the  general  benefit,  is  general  average  907 

in  the  United  States  the  cost  of  such  repairs  in  the  port  of  dis- 
tress as  are  only  necessary  to  set  on  the  ship  in  her  voyage, 
are  general  average,  however  incurred  907 

sembie,  in  this  country  the  cost  of  repairs  gives  no  claim  to 
contribution,  unless  the  damage  be  itself  a  general  average 
loss  909 

what  those  repairs  are,  the  estimated  cost  of  which  is  com- 
pared to  the  ship's  value  when  repaired,  in  order  to  make  a 
constructive  total  loss  1098 

they  need  not  be  such  as  to  enable  the  ship  to  take  on  her 

original  cargo,  only  to  keep  the  sea  1094,  1099 

their  cost  must  be  estimated  with  reference  to  all  cirenmstan- 

ces  at  the  place  and  time  1110 

partial  repairs  at  place  of  casualty  mty  be  added  to  snbseqnent 

complete  repairs  in  estimating  the  cost  1110 

BO  also  the  expense  of  extricating  the  ship  from  the  peril  1 101 

one-third  new  for  old  is  not  to  be  deducted  for  the  purposes  of 

this  comparison  1 101 

burthen  of  proof  on  insured  to  show  that  necessity  for  them 
arose  from  some  extraordinary  peril  756,  note. 

REPLICATION  DE  INJURIA  is  allowed  in  actions  on  policiee  1309 

burden  of  proof  on  the  issue  raised  by  replying  de  injurid  to  a 
plea  of  concealment  574,  575,  1309 

REPORT  OF  SURVEYORS  as  to  ship's  seaworthiness  i.  687,  688 

skilled  witnesses  may  be  asked  whether,  in  their  opinion,  the 
ship  was  seaworthy,  on  the  facts  stated  in  surveyor's  report       688 

REPORTS,  DOUBTFUL,  touching  material  facts,  should  be  disclosed  i.  555 
aliter,  if  they  have  no  apparent  bearing  on  the  risk  555 

REPRESENTATION.    General  principles  on  which  misrepresenU- 

tion  and  concealment  avoid  contracts  i.  487 

if  actually  fraudulent  they  avoid  all  contracts  alike  487 

whether  actually  fraudulent,  or  only  proceeding  from  igno- 
rance, mistake,  or  negligence,  they  avoid  contracts  of  insur- 
ance 488 
reason  of  this  488 
I.  Representations  as  distinguished  from   warranties :   ground  on 

which  misrepresentation  avoids  the  policy  489 

definition  of  a  representation  489 

division  of  representations  into,  1.  Positive  Representations ; 

VOL.  n.  62 
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REPRESENTATION  —  {ctmtimted) 

8.  RepresentationB  of  Belief  or  InforoMtioa 
lepretenutioos  may  be  eiilMT  oral  or  wriitea 
disiioctioo  inform  between  a  repreaeolatiea  and  a  ipaiiaaty 
the  latter  is  alwajfg  inaerted  on  the  laee  of  the  poliqyy  the  hnm 

never 
6Yen  though  wraypedup  in  or  wpfered  to  tke  policy,  it  ia  bet  i 

representation,  and  oo  warranty 
though,  if  inaerted  on  the  face  of  tiie*polio7»  it  woald  have  been 

a  warranty 
difference  in  ^tct  between  a  reprocentation  and  a  wanaotj ; 

a  warranty  requires  a  literal  oompliaooe,  a  lepreaeBtatieo 

only  a  wheUxntud  one 
what  are  maierial  facts  and  material  repreaentmtiooa 
falsity  of  warranty  avoids  the  policy,  whether  mmteiial  er  aot ; 

aliier  of  representations 
atatements  relating  to  the  riak  may  be  eooatreed  an  lepveiiBt- 

atioDs  though  written  on  the  laeo*ef  the  policy 
eases  of  implied  representatioae 

of  the  ground  on  which  misrepreaeotalion  avoida  tha  pelioy 
actual  fraud  not  necessary 
misrepresentation  by  agent  without  any  fxand  on  the  part  of 

the  assured  avoids  the  policy 
does  misrepresentation  avoid  the  policy  on  the  ground  of  eoe- 

atructive  fraud,  or  the  breach  of  a  oenditioo  pneadeatT 
theory  of  Mr.  Duer 
atate  of  the  question 
English  doctrine 
doubts  of  Lord  Tenterden  as  to  tha  wisdom  of  allowing  parol 

evidence  of  repreaeatation  to  oontrol  the  policy 
continental  law  as  to  representatioaa  preferable  to  our  oira 
within  what  limits  parol  evidence  of  repreaeatatiooa  is  adiua- 

sible  in  English  law 
the  terms  of  a  representation  may  be  pvoTod  by  paiol  evideem 

whenever  not  inconsistent  with  the  policy 
but  not  for  the  purpose  o(  con^adiciing  the  poliey 
in  eases  of  actual  fraud  misrepreaentatien  will  a^oid  the  poliey, 

without  any  inquiry  as  to  its  being  material  to  the  xisaa 
a  statement  made  as  true,  without  any  inqairr  into  ita  tnitk  or 

falsehood,  shall,  if  false,  be  deemed  fraedaient 
in  order  to  avoid  the  policy,  the  loaa  need  not  be  ooaneetad 

with  the  misrepresentation 
in  casea  where  there  is  no  actual  fraud  the  assured  ia  eatitled 

to  a  return  of  premium  :  oHter  where  there  ia 
division  of  positive  repieseotations  into  affirmative  and  promis- 
sory 
not  a  substantial  distinction 

representations,  though  affirmative  in  form,  promiaaory  ine£foct 
whether  there  is  any  difference  between  a  promiaaory  aod 

affirmative  representation,  aa  to  the  ground  on  whieh,  if 

false,  they  will  avoid  the  policy  50i 

case  of  Flinn  v,  Tobin  50 

remarks  of  Lord  Tenterden,  and  diatinetion  taken  by  him  in 

the  case  of  Flinn  v.  Headlam,  aa  to  thia  point  ^ 

the  distinction  not  founded  in  principle,  or  on  authority         504|5fl 
esses  proving  that  the  misrepresentaiion  of  a  future  event  ma- 
terial to  the  risk  avoids  the  policy,  thouffk  not  frandnleat 

distinction  virtoally  abandoned  by  Lord  Tenteiden^  ^ 
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REPRESENTATION  —  (continued) 

^neral  resalt  of  the  aathorities  as  to  this  point  507 

distinction  between  promissory  representations  and  mere  state* 
ments  of  expectation  and  belief  507 

the  latter,  though  material  only,  avoid  the   policy  where 

actually  fraudulent  607 

if  without  fraud,  though  material, rtheir  falsity  will  nol  dis- 
charge the  underwriter  506 

even  a  positive  misrepresentation  of  future  facts,  though  mate- 
rial, will  not  avoid  the  policy,  if  made  by  a  party  ^o  has 
BO  connection  with,  or  control  oTer,Hhe  event  for  wihieh  he 
engages  609 

as  where  the  owner  of  the  goods  misrepTesents  the  time  of  the 
ship*«  sailing  609 

"when  a  representation  positive  in  terms*«hall  be^onstmed  as  a 
mere  statement  of  expectation  or  belief  610 

from  the  position  of  the  parties  or  the  facts  of  the  case  611 

from  the  very  terms  of  the  statement  511 

where  the  statement  is  positive  in  form,  its  falsehood  will  avoid 
the  policy,  although  consisting  mainly  in  a  wrong  ioferende 
from  facts  truly  communicated  511 

•tatements  of  facts,  profeasedl  v  founded  on  the  information  of 
others,  or  communications  of  sach  information  m  tsienso  are 
not  representations  requiring  a  substantia]  compliance  5A9 

the  assured  in  these  cases  is  only  answerable  for  the  truth  with 
which  he  states  the  information  61S 

wrong  information  derived  from  an  agent  innocently  communi- 
cated by  the  assured  to  the  underwriter,  jwill,  if  material, 
avoid  the  policy  M3 

wrong  information  derived  from  the  (isreign  '•orrespondents  of 
the  assured,  or  from  the  master,  are  the  misrepresentations 
of  the  assured  himself,  if  he  shows  them  to  the  underwriter 
ss  instructions  to  insure  514 

n.  What  representations  are  material, 

all  representations  are  material  which  there  is  reason  to  believe 
determined  the  underwriter  to  insure,  or  infloenoed  his  esti- 
mate of  the  premium  615 

misrepresentation  of  amount  of  premium  at  which  same  risk 
has  been  taken  by  other  underwriters,  is  material  615 

but  if  misrepresentation  be  shown  not  to  have,  in  fact,  influ- 
enced the  underwriter,  it  will  not  avoid  the  policy,  tiiough 
it  relate  to  material  facie  610 

hut  then  clear  proof  must  be  given  that  the  underwriter  did  not 
rely  upon  it  5L7 

what  are  material  fads  518 

where  the  representation  is  made  in  answer  lo  questions,  its 
falsehood  will  avoid  the  policy,  though  relating  to  points 
which  the  assured  is  not  bound  to  disclose  518 

a  misrepresentation  of  facts  contained  in  Lloyd's  lists  will,  if 
material,  avoid  the  policy  518 

unless  underwriter  can  be  shown  in  fret  to  have  oonsultad  th« 
lisu  518 

materiality  of  representation  is  a  question  for  the  jury  519 

query,  whether  evidence  of  skilled  witnesses  is  admissible  to 
guide  their  judgment  519 

in.  What  amounts  to  a  substsntial  oomplianoe  with  a  represent*- 
tioo, 

if  made  with  the  intention  to  deceive,  any  variance  between 
the  statement  and  the  fact,  will  avoid  the  policy  590 
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REPRESENTATION  —  {cmdinued) 
if  not  ■□  mule,  the  eua  is  di 

pliance  ii  lil  tbit  L*  reqairet 
cue*  of  lubsUntia)  eompUmnoi 
if  k  ship,  repraaUed  neutral,  I 

such,  faer  condemDition  >■  [ 
when  klone  faltity  of  reptMen 
tonie  TepTewDtatiiHii  requira  ■ 
u,  for  iDBLuice,  repTMCotutM 
or  ship'a  being  lul  aeeD  ufe 
where  the  ooa-cocDphuiee  wi 

subaiuitially  slUr  the  DStur 

eRect  OD  the  policjr 
what  amounlB  to  >  wutot  ofi 
•igaing  poliej,  the  temiB  of  wl 


repretent&tion  mKf  be  withdr* 
when  repreaenlalion  relUM  to 

fil>itic*iioD  tvoid  the  policy 
if  brench  be  trantitory  in  ita 

charged  frDm  liibilily  for  loi 
liibilit]f  of  the  underHriter,  wl 

act  of  the  hom«  goiemmei 

Toidable  lecidsnt 

IV.  Consiiuctioa  of  a  repmeotUii 
words  are  to  be  taken  in  the  : 

most  probably  understood  tii 
•utements  that  ship  was  "  on 

rule  of  conatruction,  where  n 

where  it  is  so  without  fraud 
where  letter  is  tbown  relsting 

ferring  to  a,  former  letter,  M 

no  inquiry 
word*  of  repreaentation,  when 

tile  import,  to  be  conslraed 

trade 
can   a  positiTe   reprewntrntioi 

inconsialent  wilb  it* 
lepretenution  that  abip  ia  aeai 

diapenae  with  her  being  so  I 
every  represeDlation   ia  coDBtl 

scribing  (he  policy 

■cription,  is  not  a  repreaeoti 
repreaentation,  if  found  to  beat 

before  policy  aigned 
aaanred  not  bound  to  reaort  to  i 

for  this  purpose 

V.  MJaiepieaeniation  to  Grat  under 

limitations  on  thia  rule 

ooly  eiteods  to  repreaentaiiora 

iiraeuined  ihe  first  under  writ 
iirmed  about  before  aubacrib 

ia  strictly  conAned  to  tfaa  ande 

in  the  policy  itself 
and  to  underwritan  on  Ifae  $m 
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•o  only  applieable  where  the  repreeentstioB  teede  to  lower  the 

estinate  of  the  risk  533 

OTen  under  these  limitatioDe  the  mle  ie  not  fiiTored  in  our 
*  coarts  534 

where  fint  underwriter,  a  mere  "  deeoy,"  this  aToids  the  eon- 
tract  as  to  all  sobeequent  anderwritera  534 
this  defence  can  only  be  resorted  to  on  first  trial                     534,  535 

REPURCHASE  OF  SHIP  AND  CARGO  BY  MASTER.    (See 
Purchase  by  Master) 

RESTAMPING  POLiaES,  35  G.  3.  e.  63.  a.  13.  i.  57 

policies  mast  be  reetamped  when  altered,  unless  the  alterationa 

fall  within  the  excepted  cases  in  the  thirteenth  section  87 

if  not  restamped  when  the  alteration  is  snch  as  to  require  it, 

both  the  altered  and  original  policy  are  invalidated  62,^63 

alteratione  in  the  terms  and  conditions  of  the  policy  made 
**  before  notice  of  determination  of  the  risk^**  do  not  require 
a  fresh  stamp  '58 

thus,  an  extension  of  time  of  sailing  before  notice  of  loss,  re* 

quires  bo  fresh  stamp  58 

Dor  the  substitution  or  addition  of  new  termini  before  finil  in- 
tention'formed  to  abandon  the  ship*s  original  destination  58-61 
when  the  thing  originally  insured  is  changed  >on  the  face  of  the 
policy  into  something  specifically  different  and  incapable  of 
being  insured  under  the  aame  denomination  —  the  policy 
must  be  restamped  59 

aa  where  *'  ship  and  outfit  *'  is  altered  into  *^6hip  and  goods^''* 

in  a  whaling  risk  59 

but  where  the  alteration  does  not  involve  a  specific  change  in 

the  thing  insored  —  no  fresh  stamp  is  required  60 

thus,  changing  time  of  sailing  in  an  insurance  "  on  goods  Co  be 

shipped  before  "  a  given  day,  requires  no  fresh  stamp  >  60 

nor  cancelling  warranty  to  sail,  in  policy  on  ship  00 

nor  altering  specified  mark  on  goods  60 

Dor  change  in  termini  of  the  voyage,  if  before  notice  of  deter- 
mination of  the  risk  ^61 
nor  memorandum  on  policy  waiving  warranu^  of  seaworthiness  « 61 
the  mere  correction  of  an  error  requires  no  fresh  stamp  61 
aa  of  wrong  declaration  of  name  of  ship  69 
or  of  wrong  denomination  of  the  subject  of  insurance,  when  a 

manifest  blunder  69 

it  makes  no  difference  whether  the  alteration  be  made  on  the 
face,  or  written  on  the  back  of  the  policy  63 

RETURN  OF  PREMIUM.    Principlea  on  which  the  doetrine  of  re- 
turn of  premium  rests  ii.  1910 
«     1.   Where  risk  has  never  commenced — or  is  apportioned, 

return  of  premium  takes  place  where,  from  any  cause  except 
the  fraud  of  the  assured,  the  risk  haa  never  commenced  1911 

aa,  where  the  policy  never  attaches  in  consequence  of  unsea- 
worthiness 1911,  1919  in  note,  1993 

return  of  part  of  premium,  where  risk  apportioned         1919,  &  note. 

where  a  contingency  is  introduced  into  the  policy,  aa  by  a  war- 
ranty to  sail  with  convoy  from  a  given  place, — then,  if  a 
usage  is  shown  to  consider  the  risk  divisible,  there  will  be  a 
proportionable  return  of  premium  1919- 1915 

where,  however,  the  risk  is  entire  nnder  the  policy,  and  has 
once  commenced,  no  return  of  premium  can  take  plaedi  no 
matter  how  short  a  time  the  risk  may  have  lasted  1915 

62  •. 
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RETURN  OF  PREMIUM  —  (conltmiaO 

as,  in  policies  **mt  aod  from,"  though  ship  lost  before  k 

or  though  ship  may  sail  unseiaworthy  for  the  voyage 

no  return  of  premiom  in  cases  of  deTiatioo 

when  the  risk  is  regarded  as  entire 

insurance  on  time  at  an  entire  premium,  is  an  entire 

insurance  at  an  entire  premium  of  a  Touiid  Toyage,  coo 

of  several  passages,  is  an  entire  risk 
law  in  the  United  States  is  the  same 
law  in  France 
3.  Return  of  premium  in  cases  of  iUegality  or  Irmod, 
where  the  risk  is  illegal,  the  assured  shall  not  reooTsr  bs 

premium 
premium  paid  on  an  assurance,  Toid  as  a  gaming  policy 

not  be  recovered  hack  after  the  risk  has  oommaoced,  i 

event  been  determined 
distinction  taken  by  Mr.  J.  Boiler  between  oontracts  en 

and  executory 
acted  upon  in  cases  of  illegal  wagers,  by  the  Court  of  Go 

Pleas 
questioned  by  Lord  EUenborough 
where  the  insurance  is  void  for  illegality,  even  though  tl 

never  commenced  under  the  policy,  the  assured  cann 

cover  back  his  premium  without  a  proTious  formal  ren 

tion  of  the  contract 
gti(pre,  whether  he  can  even  then 
where  the  risk  has  been  run  and  the  event  taken  place,  ; 

turn  of  premium  can  be  claimed 
as  in  case  of  a  re-insurance 
or  trading  with  the  enemy 

though  by  a  foreigner —  ignorance  of  the  law  is  no  exea 
ignorance  of  the  fact  is 
premium  must  be  returned  wherever  the  policy  is  ren 

void  by  the  fraud  or  positive  misrepresentation  of  the  i 

writer 
aUter  where  the  policy  is  avoided  by  the  fraud  of  the  aa 

or  his  agent 
in  case  of  mere  misrepresentation  without  actual  firaud, 

turn  may  be  claimed 
BO  it  may  where  policy  is  rendered  Toid  by  non-comp 

with  warranties 
or  by  making  a  material  alteration 
3.  Return  of  premium  for  want  of  interest,  short  interest,  o 

insurance, 
return  of  premium  cannot  be  apportioned  according  to  tl 

ration  of  the  risk 
where  assured  has  in  fact  no  interest  at  risk,  he  will  be  ei 

to  a  return 
if  risk  has  once  commenced  under  a  policy  eflected  by  < 

to  protect  his  interest  in  priie,  taken  in  time  of  toer,  b 

not  claim  a  return  of  premium 
aiiter  where  the  ship  has  been  taken  before  war  dedaied 
where  risk  has  been  run,  snd  the  ship  arrived,  the  sssqr 

not  afterwards  claim  a  return  of  premium  on  ground  o 

of  interest 
where  insurance  is  effected  by  mistake,  as  on  goods  1 

wrong  ship,  the  assured  is  entitled  to  a  return 
principle  on  which  a  return  of  premium  can  be  clain 

cases  of  over  insurance,  double  insurance,  &e. 
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RETURN  OF  PREMIUM  —  {coniinued) 

return  of  premium  for  short  interest  1226 

return  of  premium  for  over  insurance  1287 

no  return  for  over  insurance  on  valued  policies  1227 

return  of  premium  in  case  of  doable  insurance       1227,  1228  &  note. 

in  case  of  over  insurance  on  a  single  policy  all  the  under- 

vrhters  thereon  contribute  ratably  to  the  return  1228 
several  policies  of  the  same  date  are  considered  as  one  policy 

and  follow  the  same  rule  1228 

rule  where  there  are  several  policies  of  different  dates  1229 

former  rule  1229 

its  inconveniences             •  1229 

present  rule  as  established  by  Fisk  v,  Masterman  1229 

rule  in  the  United  States  1231 

4.  Return  of  premium  under  express  stipulation, 

general  stipulations  as  to  return  of  premium  1231 

stipulation  to  return  premium  in  case  the  ship  sails  with  con- 
voy **  and  arrives  "  1231 
reason  for  and  meaning  of  this  stipulation  1232 
construction  of  the  words  "  and  arrives  "                                      1232 
what  kind  of  arrival  is  contemplated  by  this  clause  1233 
if  ship  sails  with  convoy  and  arrives,  but  the  goods  insured  are 
afterwards  lost,  the  assured  is  entitled  both  to  a  return  of 
premium,  and  to  a  total  loss                                                      1233 
in  all  these  cases  the  arrival  of  the  ship  is  the  point  to  be  at- 
tended to                                                                                     1234 
the  words  *'  and  arrives  **  mean  arrival  at  the  uUimaie  port  of 

destination  1234 

stipulation  to  return  a  portion  of  the  premium  '*  for  arrival "       1235 
construction  of  these  words  1235 

that  loss  was  by  an  expected  risk  is  no  objection  to  the  aasured's 

claiming  a  return  of  premium  1236 

where  the  words  **  and  arrives  "  are  not  inserted,  theconstmo- 

tion  is  different  1236 

in  such  cases,  if  a  total  loss  occurs,  the  assured  is  not  entitled 

to  claim,  in  addition,  a  return  of  premium  1236 

assured  under  stipulation  to  return,  if  ship  sails  with  oonvoy, 
may  claim  return,  though  policy  may  be  avoided  for  breach 
of  warranty    '  1236 

what  constitutes  a  sailug  with  convoy  under  this  stipulation         1337 
construction  of  stipulation  to  return  premium  if  ship  be  sold 

or  laid  up  1237 

5.  Deduction  of  one  half  per  cent. 

custom  to  allow  this  deduction  1297 

reason  of  the  allowance  1238 

in  practice  it  is  always  made  1238 

except  where  conduct  of  underwriter  hat  been  fraudulent  1238 
it  makes  no  difference  whether  the  act  of  the  assured  or  the 

act  of  God  have  given  the  title  to  claim  return  of  premimu  1239 

6.  Paying  the  premium  into  court, 

premium  should  be  paid  into  court  whenever  it  is  likely  the 
assured  will  be  entitled  to  a  return  1239 

.    consequences  of  not  so  doing  1239 

counsel  for  plaintiff  need  not  mention  in  opening  his  case  an 
intention  to  claim  return  of  premium  1239 

REVENUE  LAWS.     Risks  in  contravention  of  our  own,  illegal  i.  704 

to  those  of  foreign  states  this  country  pays  no  attention        705,  706 
but  in  order  to  recover  on  policies  covering  risks  illegal  by  for- 
eign revenue  laws,  underwriter  must  have  notice  of  the  na- 
ture of  the  risk  707 
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RICE  Bot  inoladed  under  the  word  eom  in  the  eooniKMi  memormBdafl 
inserted  in  the  memortndam  by  Uie  Londoo  Ins.  Coanpw      i 

BIGGINO,  dammge  done  to,  when  panioalar  a^eimge^  mod  when  we 
and  tear  ii.  756, 

when  eat  away,  in  order  to  diaengage  maata  mad  ^an,  it 

general  a? erage 
an  it  is  where  eat  away  to  let  go  aaila,  Ac 
or  where  employed  to  stop  leaJk,  or  eUier  UBoaual  ywpose 

RISK.    The  exposure  to  risk  of  sea  loaa  of  aomething  in  whieh  the  si 
sored  is  interested,  is  the  eaaenoe  of  the  oontract  of  inssr 


RISKS  COVERED  BY  THE  POLICY  —  LIMITATION  OP  UN 
DER WRITER'S  UABILTY  — 
L  Risk  of  loss  not  filing  within  the  term  on  ▼oyagv  insaied, 
laderwriter  is  Hsble  for  no  loaa  thai  doea  not  all  withia  ihc 

limits  of  the  risk 
Itahility  of  anderwritera  on  tioM  polioT  ibr  loaa  cmutd  h^§n^ 
bat  nut  e? entaating  in  a  total  leea  till  after  the  ezpiratioa  ol 
the  term 
in  eases  of  deviation  the  loss  mast  bare  occurred  befoeatbeali 
tamed  off  her  course 
n.  Risk  of  loss  by  wear  and  tear,  er  hj  the  inhefent  viee  of  pe^ 
ishable  eominoditiea, 
anderwriter  not  liable  for  the  ordinary  wear  and  tear  of  the  foy- 

to  diseriminate  wear  and  tear  ftom  «Tcrage  frequently  diffienll 

iUnstratioos  ef  the  difference  between  them 

what  is  average  loss,  and  whit  wear  and  tear,  in  eaae  of  cablei 

and  anch«m 
in  ease  of  masts,  spars,  and  saila 
damage  caused  by  springing  kak^  when   wear  and  tear,  sad 

when  average 
damage  done  to  hall  of  ship  by  enemy  *a  ahoi,  by  woma,  rats, 

&c. 
damage  to  copper  sheathing 

■aderwriter  not  liable  for  the  proper  tfict  of  tke  thing  inaared 
leas  by  spontaneous  combustion 
lose  by  ordinary  leakage  and  hreaikage 
laderwriter  liable  for  extraordinary  wakage  cnoaod  by  perib  oi 

the  sea,  though  the  stowage  may  not  have  beea  distoibed 
hi  this  country  the  ordinary  amoaat  of  leakage  and  hieaksga 

for  which  the  underwriters  are  not  lo  be  reapoDaible,  is  aoi 

fixed  by  law 
in  the  United  States,  and  generally  oa  the  Cootineiit,  it  is 
stipalatioaa  in  the  French  policies  on  thia  aobjeoi 
in  toaoraoces  on  living  animsla,  the  andervrritera  are  net  liable 
«  for  lateee  arising  from  their  disease  or  nataral  death' 
Cases  on  the  mortalitv  of  negro  slavea, 
their  death  caused  by  suicide,  waa  held  not  to  be  at  the  risl 

of  the  underwriter 
nor  loss  caused  by  throwing  them  overboard  owing  toacaicity 

arising  from  master's  mistaking  the  course 
nor  death  caused  by  starvation  on  the  voyage 
Cases  of  insurance  on  hve  stock, 

if  live  stock  die  of  starvation  caused  by  the  extraordinary  an 

unavoidable  delay  of  the  voyage,  thaa  ia  not  attheriak  of  th 

tinderwritera 


INDEX.  1485 

FAGS 

RISKS  COVERED  BY  THE  POLICY  —  LIMITATION  OF  UN- 
DERWRITER'S LIABILITY— .(cofiliniitt/) 

death  of  animals  from  braiaes  caused  by  the  pitching  of  the 
ship  in  a  storm,  is  a  loss  for  which  the  uoderwriters  are  lia- 
ble, though  warranted  free  of  mortality  763 

80  where  their  death  is  caused  partly  by  the  pitching  of  the 
ship  and  partly  by  their  own  struggles  764 

ni.  Risk  of  loss  not  proximately  cauMd  by  the  perils  insured 
against :  causa  proxima  non  remola  spectaUtr, 

underwriter  liable  for  no  loss  not  proximately  caused  by  the 
perils  insured  against  764 

but  for  all  loss  so  caused  he  is  liable  764 

difficulty  in  practice  of  applying  the  rule  765 

a  sum  ordered  to  be  paid  by  the  owner  of  one  ship  to  another, 
under  a  foreign  arbitration  award,  as  compensation  for  dam- 
ages caused  by  collision,  is  not  recoferable  under  a  count  for 
loss  by  the  perils  of  the  seas,  in  this  country  766 

it  is  in  the  United  States  767 

lY .  Risk  of  loss  occasioned  by  the  acts  or  negligence  of  the  as- 
sured or  his  agents 

where  ship  is  seaworthy  at  the  outset,  the  underwriter  will  be 
liable  for  all  loss  proximately  caused  by  the  perils  insured 
against,  though  remotely  occasioned  by  the  negligBoce  of 
the  master  or  crew  768 

cases  illustrating  this  position  768 

ship  burnt  by  negligence  of  mate  768 

goods  lost  by  stranding  caused  by  gross  negligence  768 

ship  bilged  owing  to  negligence  of  mate  in  not  pfbfiding 
proper  ^tenings  769 

sailing  with  ship^  originally  seaworthy,  in  a  state  of  danger- 
ous leakiness  769 

ship  lost  by  stranding,  owing  to  captain's  sailing  into  harbor 
without  a  pilot  769 

ship  lest  by  being  blown  over  on  her  beam  ends,  owing  to  mas- 
ter's improperly  but  not  barratrously ,  heaTing  over  too  much 
ballast  .  769 

ship  lost  by  being  necessarily  run  ashore  in  consequence  of  a 
state  of  leakiness  caused  by  improper  loading     ^  770 

cases  where  question  is,  whether  there  has  io  fact  been  negli- 
gence 770 

two  of  the  crew  sent  ashore  to  make  fast  a  line  and  seixed  by 

a  pressgang,  whereby  the  ship  takes  the  ground  771 

skip  lost  by  negligence  of  pilot  in  improperly  fastening  her 
against  the  remonstrance  of  the  master  771 

original  deficiency  of  master,  crew,  or  ship,  is  matter  of  de- 
fence under  a  plea  of  seaworthiness  773 

where  the  loss  is  not  proximately  caused  by  the  perils  insured 
against,  but  is  dirxlly  referaiie  to  the  negligence  or  miscon- 
duct of  the  agenis  of  the  assured,  the  underwriter  is  not  lia- 
ble 772 

ship  broken  up  in  consequence  of  the  negligence  of  the  assured 

in  not  repairing  773 

go(»ds  damaged  by  bursting  of  boiler  pipe,  owing  to  captain's 
negligence  773 

ship  seized  owing  to  failure  of  shipowner  to  proride  proper 
documents  773 

if,  however,  the  loss  be  brought  about  by  a  mere  mistake  in 
judgment  of  the  assured  acting  bond  fide,  underwriter  will 
not  be  discharged    .  774 
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DER WRITER'S  LIABILITY  —  (coiUmiierf) 
b«l  he  will  be  so  where  Iom  aiiaes  from  eaaaes  which  the 
era  or  masters  are  reasonably  bound  to  pceTeot 
v.  Limitation  of  owner's  respoosibtlitj  fcvr  loss  oceasiooed  h] 
sets  or  negligenoe  of  the  master  or  crew, 
at  common  law  the  owner  was  responsible  to  the  shipper  u 

fall  amount 
by  the  law  maritime,  his  responsibility  was  limited  to 

Tslue  of  ship  and  freight 
slatate  law  limiting  owner's  responsibility 
eonstroction  of  the  acts 
mode  of  calculating  value  of  ship 
mode  of  calculating  value  of  freigh  t 
ishing  stores  of  whalers  to  be  yalned  aa  part  of  ship 
sets  only  apply  to  registered  ships 

period  at  which  liability  of  owners  and  masters,  as  eazri 
begins  and  ends 
VI.  Risk  of  loss  by  acts  of  govemmeot  of  the  assured, 

where  underwriter  and  assured  are  both  British  sobjects, 
former  is  liable  for  all  loss  caused  by  the  public  sets  of 
British  government 
qumre^  when  the  assured  is  a  foreigner,  is  a  British  nnderwi 
underwriter  liable  for  loss  cau^  by  the  aett  of  the  foR 
government 
doctrine  of  the  earlier  cases,  that  he  is  not 
unless,  indeed,  the  foreign  assured  be  trading  under  a  fieei 
the  later  doctrine  is,  that  the   onderwriter  shall  be  Hi 
where,  from  the  whole  of  the  case,  it  is  plain  that  the  Bri 
underwriter  meant  to  assume  the  risk  of  such  loss 
the  old  doctrine  was  abandoned  in  Bazett  v,  Meyer 
but  acted  upon  again  in  Campbell  e.  Innes 
remarks  on  Campbell  v.  Innes 

the  doctrine  is  wholly  abandoned  in  the  United  Slates 
VIL  Risk  of  loss  of  Toyage  by  interdiction  of  commerce,  &e. 
this  loss  not  covered  by  English  policies  in  the  oommoo  fin 
akter  in  foreign  policies 
principle  of  this  rule  in  English  law 
esses  illustrating  the  rule 

the  rule  in  the  United  Sutes  is  different  7C 

special  clauses  may  be  inserted  in  English  policies  so  a 

include  this  risk 

Vni.  Risks  of  foreign  smuggling  and  interloping  trade  fall  on 

underwriter  only  when  he  can  be  proved  to  ha^e  known 

object  of  the  adventure 

risk  of  loss  by  subsequent  events,  as  of  future  war,  is  wi 

the  policy 
the  underwriter  on  one  subject  of  insurance  is  not  liabk 

loes  on  another 
underwriter  on  goods  is  not  responsible  for  loss  by  bavin 

pay  same  freight  on  diminished  value 
nor  for  freight  pro  rata 

nor  for  loss  caused  by  forced  sale  of  goods  for  the  repair  oi 
ship 
RISK,  CHANGE  OF,  by  delay  or  deviation.     (See  DetnoHan,  B 

by  abandonment  of  voyage.      (See  Okas 
Voyage) 

RIVER  NAVIGATION,  risk  of,  where  it  forms  a  regular  part  oi 
Toyage, 
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RIVER  NAVIGATION — (amtmtied)  '^^ 

18  covered  by,  though  not  specified  in,  the  polioy  i.  430,  431 

ROBBERY,  when  committed  by  strangers,  is  a  peril  insured  agaiost  ii.  818 
and  not  at  risk  of  the  owners  775 

ROYAL  EXCHANGE  ASSURANCE  COMPANY,  when  incorporated  L81 
form  of  suing  in  covenant  or  debt  ii.  1S48 

pleadinf^  general  issue  by  statute  1988 

form  of  memorandum  used  by  859,  note  («.) 

RUNNING  FOUL.     (See  Collision) 

RUSSIAN  EMBARGO  CASES  ii.  1145-  1147 

SAFE  IN  PORT,  warranty  that  ship  is  i.  686-  588 

(See  WarrantieSy  Exffress) 

SAILING,  warranty  as  to  time  of.     (See  Warranty  to  Sail) 

SAILING  INSTRUCTIONS,  what  are  i.  61 1 

unless  obtained,  warranty  to  sail  with  convoy  is  not  complied 

with  611 

need  not,  as  a  condition  precedent,  be  obtained  at  place  of  rea- 

dezYous  611 

but  captain  must  be  proved  to  have  made  every  exertion  to  pro- 
cure them  611 
badness  of  weather  is  an  excnse                                                     619 
80  is  commodore's  refusal  to  give  them                                          619 
but  if  not  procured,  owing  to  captain's  laebes,  it  is  a  breaeh  of 
the  warranty                                                                                 619 

SAILS,  what  damage  to,  is  particular  average,  and  what  wear  and  tear 

ii.  756, 955,  956 
■ails  let  go,  or  cut  away  to  save  ship  when  on  her  beam  ends,  is 

general  average  896 

•aus  carried  away,  by  carrying  a  press  of  canvas  to  avoid  an  enemy, 
or  a  lee  shore,  is  not  899 

SALE  OF  CARGO  BY  MASTER,  for  the  necessary  repwraof  the  ship  L  183 
this  can  only  be  done,  1.    in  a  port  of  distress ;   9.  wheo  all 

other  means  have  been  tried  and  fiiiled ;  3.  to  enable  the 

ship  to  proceed  on  her  voyage  183 

sale  of  the  whole  cargo  by  the  master,  can  only  take  place  in 

cases  of  the  most  extreme  and  urgent  necessity  i.  196,  &  note, 
law  as  laid  down  in  the  Gratitudine  196 

a  sea-damaged  cargo,  in  danger  of  perishing  from  pntreJaction, 

may  be  sold  by  the  master  in  a  port  of  distress  196 

though  the  original  ship  may  have  been  disabled,  and  other 

ships  might  be  procured  to  send  it  on  196 

where  cargo  is  not  perishable,  and  there  exist  means  of  tm- 

shipment,  the  master  cannot  sell  it,  though  the  ship  be  die- 

abled  196,  k  note. 

aliter  where  there  exist  no  means  of  transhipment  196 

sale  of  ear^o,  not  otherwise  justifiable,  will  not  be  rendered  so 

by  decree  of  vice-admiralty  court  196 

(And  see  Consiruciive  Total  Lou  on  Gooia) 

SALE  OF  SHIP  BY  MASTER  can  only  be  justified  in  eaeee  of  the 

most  extreme  emergency  i.  189 

meaning  and  character  of  the  necessity  which  vrill  justify  a 
sale  189,  notn. 

the  ship  must  be  reduced  to  such  a  state,  by  the  perils  insured 
against,  as  to  make  a  safe  termination  of  the  adventure,  as 
to  her,  hopeless  196 

as  where  she  is  wrecked  to  piecen  190 


SALE  OF  SHIP  BY  MASTER— {« 

or  where,  though  her  limbers 
hopelewlj  iriepuable 

or  where  ahe  i«  cui  kWkj,  and 
or  procure  miteriala  for  her  i 

bot  the  aeoeMilj  mutt  be  eucb 
DktiTB,  in  the  exercbe  of  tl 
lh4t  could  be  fonued  under  tfa 

a  mere  diffiaJly  in  finding  fund. 

if  jl  be  clear,  beyuad  til  reasoi 
(htp,  BO  u  to  keep  the  ■«,  i 
worth  when  repaired,  this  jui 

bw  of  Fraace   aod  of   tbe    [ 

(And  M0  Gmifrw^ 
SAI^S  ofaound  end  damaged  goods  to 

eiaiion  by  aea-damage 
SALTPETRE  not  included  under  tbe  « 

ia  diaiinctly  apecified  bj  the  L 
SALVAGE  TO  CAPTORS,  &c.  Wl 
when  and  to  whom  payable 
who  are  to  contribute  lo  the  pa 
principlea  on  which  amount  ofi 
liability  of  underwritera  for  aa 

depends 
■alTage  loaeea  need  not  be  spec; 
bnt  aaWage  to  lecaptori  niuat 

miralty  before  it  can  be  teeoi 
and  pruceedinga  in  admiralty  c 

trial  on  the  policy 
SALVAGE  IN  CASES  OF  ABAND 

la  transferred  to  the  underwri 
efieot  of  abandonment  aa  a  ttaai 
diatribution  uf  the  aalrage  amoc 

SALVAGE  LOSSES.  ToulloBeesw 
adjaatment  of.  (See  "  AJjuiti 
SEA  LETTER,  or  pasapurt,  ita  necesai 
SEAMEN'S  WAGES.  (See  ffagu  o 
SEARCH,  RIGHT  OF.    Origin,  extej 

Upoaition  of  the  doctrine  by  I 
Maria 


the  neutral  fleet  sailiag  under 
M  even  aailing  with  convoy  for 
Ibe  right  of  asarch  includes  that 

dicaiion 
•llempt  to  rescue  ship  so  sent  in 
right  of  search  can  only  be  eier 

eruueri,  and  againat  private  n 

it  should  be  exercised  with  mod 

ia  liable  to  modiflcation  by  inteii 

law  aa  to  in  the  United  Statea 

SEAWORTHINESS  (IMPLIED  WA 

I.  General  doctrine  of  iii  iiuiiiiihihim 
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WAon 
SEAWORTHINESS  (IMPLIED  WARRANTY  OF)  —  (amftiiuerf) 

meAoing  of  the  implied  warranty  652 

that  the  veeael  shall  be  in  a  navi- 
gable state  ai  the  time  she  sails 

663,  io  note. 

importance  of  enforcing  a  strict  oompliance  with  it  659 

the  ship  roust  be  seaworthy  for  the  voyage,  when  she  sails,  659 

if  policy  attaches  be/ore  sailing  it  will  be  enoogh  that  the  state 
of  seaworthiness  at  the  time  of  loss  be  commensurate  with 
the  ship^s  then  risk  653,  &  note. 

whether  the  assured  knew  of  the  nnseawortby  state  of  the  ship 
or  not  makes  no  diflference  653 

nor  whether  the  insurance  be  by  the  owner  of  the  ship  or  only 

by  the  owner  of  the  goods  654 

the  implied  warranty  of  seaworthiness  may  be  wuved  by  con- 
sent of  underwriters  654 

if  ship,  which  has  once  sailed  unseaworthy,  put  back  on  dis- 
covering the  defect,  and  then,  after  having  remedied  it,  by 
oonsent  of  the  underwriters,  sails  again  seaworthy  for  the 
voyage,  the  first  unseaworthiness  is  no  defence  against  a 
kas  in  no  degree  connected  with  it  654,  655 

the  implied  warranty  is  satisfied  if  the  ship  be  seaworthy  for 
the  voyage  when  she  sails :  there  is  no  implied  warranty  that 
she  shall  continue  so  656 

thus,  on  insurances  out  and  home,  seaworthiness  at  the  com- 
mencement of  the  outward  passage  is  all  that  is  required  656 

there  is  no  warranty  that  ship  shall  be  seaworthy  at  the  com- 
mencement of  the  homeward,  or  any  intermediate,  passage 

the  assured  makes  no  warranty  for  the  continuing  good  con- 
duct of  the  master  and  crew  657 

the  underwriter  is  liable  for  all  loss  proximately  caused  by  the 
perils  insured  against,  though  remotely  occasioned  by  the 
negligence  or  misconduct  of  the  master  or  crew  657 

whether  the  state  of  things  which  occasions  the  loss  arise  irom 
the  acts  or  omissions  of  the  master  and  crew  makes  no 
difference  658 

ship  lost  by  the  negligent  (but  not  barratrous)  conduct  of  the 

master  and  crew  io  heaving  over  too  great  a  quantity  of  ballast      659 

ship  run  ashore  to  prevent  her  fiom  sinking  owing  to  unsea- 
worthiness produced  by  unskilful  lading  of  African  natives        659 

where  the  ship  is  admitt^  to  have  sailed  seaworthy,  and  the 
loss,  though  remotely  produced  or  increased  by  a  subsequent 
state  of  unseaworthiness,  is  proximately  caused  by  the  perils 
insured  against,  the  underwriter  is  liable  660,  661 

giutre,  whether  the  underwriter  is  liable  if  ship  be  reduced  in 
the  course  of  the  voyage  to  an  unseaworthy  state  by  the 
gross  negligence  of  the  assured,  and  the  loss  be  shown  to 
have  directly  proceeded  from  the  unseaworthiness  ?  *      669 

semble,  he  is  669 

is  unseaworthiness  for  want  of  a  pilot,  or  any  other  particular 
description  of  the  crew,  in  the  course  of  the  voyage,  an  ex- 
ception to  the  general  rule  663 

want  of  pilot  on  entering  an  intermediate  port  will  not  discharge 
the  underwriter  except  where  a  pilot  is  required  by  set  of 
parliament  663, 664 

want  of  pilot  on  entering  home  port,  where  required  by  act  of 
parliament,  discharges  the  underwriter  664 

a  ship  coming  out  of  any  harbor  where  pilots  are  kept  and  re- 
quired, is  unseaworthy  without  one  666 
VOL.  II.                                      63 
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though  pilot  be  an  unqualified  peraoD,  yet  if  cmptain,  bonajids, 
thouf^ht  liim  otherwiae,  the  underwriter  is  not  therebj  dis- 
charged 

doctrine  of  aeaworthineaa  in  the  United  States  exteoda  the  im- 
plied warranty  beyond  the  commeooement  of  the  Toyi^ 

666,  &  I 

but  only  where  the  loss  ia  distinctly  shown  to  hsTS  been  ocea- 
sion^  by  the  subsequent  state  of  unseaworthiness,  and  sach 
state  to  hare  arisen  from  the  negligence  or  nuscondact  of 
the  aasured  or  his  agents  667,  &  b 

the  English  doctrine  preferable 

the  implied  warranty  of  seaworthiness  has  the  same  extent 
and  import  in  time  as  in  voyage  jwlieies 

case  of  Dixon  o.  Sadler 

in  time  policies  the  ship  should  be  in  soch  a  state  of  8eawo^ 
thiness  at  the  outset  of  the  risk  as  to  make  it  likely  sbe 
should  continue  seaworthy  during  the  term 

she  must  be  seaworthy  for  the  service  on  which  it  is  iatended 
to  employ  her 

there  are  degrees  of  seaworthiness  :  seaworthiness  for  the 
Toyage  is  one  thing,  seaworthiness  in  port  quite  another 

under  a  policy  *'  at  and  from  *'  it  is  enough  to  gire  an  iaoep- 
tion  to  the  risk  that  the  ship  should  be  seaworthy  for  the 
port  while  she  lies  there 

if  she  ha?e  been  so,  the  policy  is  not  avoided,  ab  initio^  by  her 
subsequently  sailing  unseaworthy  for  the  voyage 

there  are  different  degrees  of  seaworthiness  for  differemi  sUga 
of  the  voyage 

if  the  ship  be  lost  in  any  intermediate  sta^e  of  the  voyage,  so 
that  she  be  seaworthy  for  her  then  risk,  this  ia  sufficient, 
though  she  were  not  then  seaworthy  for  her  msin  voyage 

if  the  prior  state  of  unfitness  for  the  sea  be  made  good  before 
she  saila  on  her  voyage,  it  is  no  answer  to  an  action  for  ksi 
occurring  in  such  ?oyage 

where  the  risk  first  attaches  on  ship  after  she  has  been  some 
time  at  sea,  the  implied  warranty  will  be  satisfied  if  she  be 
then  in  a  state  of  repair  and  equipment  adequate  to  her  thea 
risk 
II.  What  state  of  repair  and  equipment  will  satisfy  the  implied 
warranty  the  standard  of  seaworthiness  vanes  with  the 
voyage 

with  different  periods 

and  in  different  countries 
1.  Unseaworthiness  from  defects  in  the  hull,  rigginff,  or  tackle, 

what  is  seaworthiness  for  the  voyage  as  far  as  it  relates  to  the 
hull,  stores,  and  rigging 
*  loosening  of  timbers  owing  to  deficiency  of  bolts  and  fasten- 
ings is  unseaworthiness 

case  of  the  MilKs  frigate  considered 

leakinesa  coming  on  within  ten  days  af\er  sailing,  owing  to 
decay  of  iron  fastenings  and  general  loose  state  of  ship 
proves  unseaworthiness 

want  o(  knees  is  unseaworthiness 

decay  and  loosening  of  iron  work  and  springing  of  lower-deck 
beams  and  knees  is  unseaworthiness 

overloading  and  consequent  want  of  trim  is  unseaworthiness 

ship  must  be  properly  rigged,  stored,  and  provisioned 

rottenness  of  main  top  gallant  and  studding  aails  held  unsea- 
worthiness in  a  ship  intended  to  sail  with  convoy 
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SEAWORTHINESS  (IMPLIED  WARRANTY  OF) -^  (continued) 
though  the  loss  arose  from  a  horricaoe  in  which  such  sails 

could  have  been  of  oo  service  679 

sailini^  with  defecti?e  ground  tackling  is  unseaworthiness  680 

80  sailing  without  testing  chain  cables  were  required  by  the 

rules  of  an  insurance  society  680 

BO   failure  to  provide  stores  and  provisions  where  similarly 

required  680 

so  failure  to  provide  proper  medicines  680 

want  of  cabin  stove  in  a  Baltic  winter  risk  is  unseaworthiness       681 
so  want  of  fuel  and  candles  681 

guitre  as  to  iron- work  too  near  the  needle  of  the  compass  681 

stowage  of  water  for  use  of  ship's  company^  on  deck  does  not 
necessarily  render  ship  unseaworthy  681,  note. 

2.  Unseaworthiness  from  deficiency  or  incompetence  of  the  master 
of  crew, 
every  ship  must  have  a  competent'  master  and  crew,  and 

where  required  by  law  a  pilot  681 

of  the  master  681 

if  master  be  grossly  ignorant  of  the  ordinary  course  of  navigsr 

tion,  this  is  unseaworthiness  681 

as  where  he  mistakes  one  port  for  another  683 

the  question  as  to  competency  of  captain  and  oiew  depends  <m 

the  nature  of  the  voyage  689 

an  East  India  ship,  it  seems,  is  not  seaworthy  unless  she  have 
on  board  some  officer  competent  to  manage  her  in  case  of 
the  captain's  disability  683 

this  rule  would  not  be  applicable  to  short  voyages  683 

held  as  a  general  rule  in  the  United  States  683  in  note. 

of  the  crew  683 

they  must  be  competent  in  skill  and  numbers  683 

if  originally  sufficient,  the  implied  warranty  is  satisfied  683 

if  policy  first  attaches  on  ship  after  she  has  been  some  time  cot, 
she  will  be  seaworthy  with  a  reduced  crew,  if  adequate  to 
her  then  risk  684 

a  ship,  however,  must  be  properly  manned  for  the  whole 

voyage  when  she  sails  on  it  684 

CM  to  the  pilots 
result  of  the  cases  as  to  unseaworthiness  for  want  of  a  pilot       686 
III.  Of  the  proof  of  unseaworthiness, 

burthen  of  proof  as  to  686,  in  note, 

if  vessel  proved  seaworthy  at  beginning  of  voyage,  presump- 
tion is  that  she  continues  so  1345,  note. 
.   where  ship,  without  adequate  cause,  becomes  leaky  soon  after 
sailing,  this  is  presumptive  prima  fade  proof  that  she  sailed 
unseaworthy                                                        686,  1345,  &  note, 
when  the  disability  does  not  take  place  till  late  in  the  voyage 
the  presumption  is  the  other  way,  and  the  proof  of  unsea- 
worthiness falls  on  the  underwriter  686 
though  shortly  after  sailing  the  ship  encounters  bad  weather, 
yet  if  she  be  found,  on  survey,  in  a  worse  state  than  the 
weather  will  account  for,  the  presumption  is  that  she  sailed 
unseaworthy                                                                                 686 
cases  illustrating  this  doctrine                                                687,  688 
efl^ect  of  clause  admitting  ship  to  be  seaworthy  688 
unseaworthiness  is  proved  by  the  evidence  of  those  who  sur- 
veyed the  ship                                                                              688 
skilled  witnesses  may  be  called  to  give  their  opinion,  whether, 
on  the  facts  sworn  to,  the  ship  was  seaworthy                           688 
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SEAWORXmNESS  (IMPLIED  WARRANTY  OF)  —  (cw 
■enteoee  of  condemnation  for  unaeaworthiDeas  by  a  tio 

rally  court  abroad  proires  nothing  hot  the  fact  of  eom 

tion 
the  whole  qoestion  of  aeaworthiness  is  peculiarly  for  thi 

SEIZURE,  LOSS  BY.    (See  Qxpture  and  Loss  by  Perils  insun 

SENTENCE  of  forei^  prize  court,  effects  of 

(See  Foreign  Judgments  in  Queslions  of  Prize) 

SET-OFF.    Broker's  right  to  ast  off  losses  sad  retams  of  premi 

i.  115- ] 

aummaiy  of  the  law 
mode  of  pleading 

SETTLEMENT  OF  LOSSES  ON  ACCOUNT,  general  on 
to,  between  brokers  and  onderwriters  at  lJoyd*s 

sdjuatment  of  policy  1 

mode  of  settlement  when  aoeouot  is  in  ftiTor  of  uoderwri 

when  it  is  against  him 

payment  of  loss  at  one  month 

snch  settlement  of  loea  conelasiTe  as  between  broker  ai 
derwriter 

not  as  to  other  parties  onleas  they  ean  be  shown  eognim 

when  the  assured  shall  be  deemed  cognisant  of  this  osag 

recent  cases  on  the  point 

snless  the  assured,  either  from  his  residence  or  coarse  o( 
ing,  can  be  shown  cognizant  of  the  usage,  he  shall  i 
bound  by  it,  but,  on  broker's  insolvencT,  may  recover  Sj 
the  underwriter,  though  the  loss  has  been  passed  in  a< 
as  between  him  and  broker,  and  his  name  stmek  o 
policy 
even  actual  payment  in  ossh  is  only  a  bar  when  paid  is  k 

of  the  specific  loss  claimed  in  the  action 
fusure  whether  the  assured  may  not,  even  where  eognts 
the  usage,  recover  against  underwriter,  whose  naoM  h 
been  struck  off  the  policy 

SHIP,  INSURANCE  OF.    How  common  form  of  poUey  is  oo 

to  an  insurance  on  ship  alone 
such  policy  will  not  cover  any  part  of  cargo,  though  effed 

owner  both  of  car^o  and  ship 
jtrovisions  are  comprised  under  an  insurance  on  ship 
so  are  stores  and  tackle 

so  is  outfit  in  the  sense  of  stores  and  provisions  for  the  V( 
but  not  when  it  means  the^Atn^  apparatus  of  whaling  t 
how  whaling  risks  are  insured  in  the  United  States 
the  boat  is  included  in  general  insurance  on  ship 
and  cannot  be  excluded  therefrom  by  parol  evidence 
except  in  cases  where  it  is  carried  not  only  in  a  dangerou 

also  in  an  unusual  way 
the  nature  of  the  interest  the  assured  has  on  ship  no 

appear  on  the  policy 

SHIP,  duration  of  risk  on.     (See  Duration  of  Risk  on  Ship) 

•*  SHIP  OR  SHIPS,"  INSURANCE  ON.     Reasona  for  the  pi 

of  insuring  on  goods  on  board  '*  ship  or  ships  " 
only  allowed  in  cases  where  the  assured  is  in  fact  ignoi 

the  vessel  on  board  which  the  goods  are  shipped 
this  mode  of  insurance,  in  fact,  amounts  to  a  represents 

such  ignorance 
the  true  name  of  the  ship,  when  known,  should  be  decla 

a  memorandum  on  the  policy 
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••SHIP  OR  SHIPS,"  INSURANCE  ON— (amltnti«0 

a  mistake  in  such  declaratioa  maj  be  corrected  174 

an  insurance  in  this  form  attaches  at  any  port,  within  the  terms 

of  the  policy,  where  the  goods  may  be  loaded  175 

declaration  of  the  name  of  the  ship  ought  to  be  made  before 
loss ;   but  this  is  not  a  condition  prec^ent  to  plaintiff's  re- 
covery 175 
how  loss  is  applied  where  there  are  two  or  more  policies  on 

goods  on  board  ship  or  ships  175 

the  assured  may  apply  either  policy  to  a  loss  on  board  of  any 

ship  that  comes  within  its  terms  175- 177 

law  in  France  as  to  this  point  177 

SHIPPING  CHARGES  included  in  insurable  value  of  goods         i.  328,  329 

SHIP'S  HUSBAND  cannot  bind  his  co-partowners  by  an  insurance 

effected  for  their  benefit,  but  without  their  authority  i.  147 

if,  after  being  informed  of  the  insurance,  they  sanction  it,  such 
ratification  is  equivalent  to  a  prior  authority  147 

SHIPOWNER,  insurable  interest  of, 

cannot  insure  freight  on  his  own  account  unless  properly  regis- 
tered i.  936 

may  insure  as  freight  the  profit  he  makes  by  carrying  his  own 
goods  in  his  own  ship  988 

has  an  insurable  interest  in  ship,  though  hired  to  a  charterer 
who  covenants,  in  case  of  loss,  to  pay  her  full  value  968 

if  he  sells  ship,  reserving  right  to  freight  for  the  voyage,  he 
has  an  insurable  interest  in  the  freight  of  such  voyage  958 

SHIPWRECK ,  different  kinds  of  ii.  795 

where  ship  is  wrecked  in  pieces  the  loss  is  absolutely  total  1009 

so  where,  though  her  hull  holds  together,  she  is  reduced  to  a 

mere  congeries  of  planks,  and  sold  where  she  lies  1010 

where  so  wrecked  that  she  cannot  be  extricated,  and  repaired 
at  an  estimated  cost  less  than  her  repaired  value,  this  is  a 
constructive  total  loss  1080,  seq, 

(See  Constructive  Total  Losi  on  Ship) 

SHORT  INTEREST,  abatement  of  duUes  in  respect  of  i.  45 

return  of  premium  for  •  ii.  1996 

SIGNING  POLICIES.     (See  Subscription  of  Policy) 

SIMULATED  PAPERS.    Reason  of  the  pracUce  of  carrying  simu- 
lated papers  i.  606 

carrying  such  papers  discharges  the  underwriter  where  no 

leave  to  do  so  is  reserved  in  the  policy  696 

even  where  it  is  notorious  that  the  trade  cannot  be  carried 

on  without  their  aid  696 

atiter  where  leave  to  that  effect  is  reserved  696 

and  the  sentence  of  condemnation  proceeds  on  the  ground  of 
carrying  simulated  papers  697 

condemnation  on  such  ground  is  a  forfeiture  of  the  warranty  of 
neutrality  630 

SLAVES,  not  a  legal  subject  of  insurance  209 

loss  by  mortality  of  negro  slaves  ii.  761  -763 

when  wear  and  tear  and  when  loss  by  perils  of  the  seas        801,  809 

SLIP  OR  LABEL,  what  it  is  i.  14 

how  filled  up  and  used  in  actual  practice  14 

is  not  available  in  evidence  for  want  of  stamp  49 

rejected  when  tendered  to  show  that  the  order  in  which  the 

underwriters  had  taken  the  risk  was  different  to  that  in 

which  they  had  signed  the  policy  49 

63* 


I 
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SHIP  OR  LABEL— (omdfiiW) 

it  not  a  Jegallf  binding  oontimet  of  insaimnoe  ia  this  e 
ahier  in  the  United  Stmtee 

SMUGGLED  GOODS,  insuraneee  on,   ille^  and  Toid  when 

traTention  of  our  own  rerenae  laws 
a&ter  when  only  against  those  of  forei^  states 
but  the  assured  cannot  recover  thereon,   onless  and 

knew  of  the  nature  of  the  risk 

SMUGGLING,  without  owner's  privity  in  barratry 

if  frequently  repeated  his  privity  thereto  will  be  presoii 

SOLVENCY  OF  THE  UNDERWRITER,  INSURANCE 

are  scarcely  known  in  this  coantry 
where  the  same  object  is  attained  by  employing  brol 

credere 
such  insurances  are  also  now  very  little  practised  in  Fn 

SPARS,  what  damage  to,  is  particular  average,  and  what  we 
tear  ij^  • 

what  general  average 

SPECIE,  covered  by  description  '*  goods  and  merehandise,"  and 
go  ''  when 

8PES  RECUPERANDI,  what  it  is  in  insurance  law 

SPOLIATION  OF  PAPERS,  is  a  breach  of  neutral  conduct 

STAMP  ACTS,  as  G.  8.  c.  63.  s.  13.  and  7  Vict.  o.  ai.  aie  tl 

now  regulating  the  stamping  of  policies 
suitable  definition  of  a  policy 
every  policy  must  be  printed  on  stamped  paper 
penalties  on  effecting  or  subscribing  policies  not  duly  st 
broker  cannot  recover  premiuma  or  brokerage  in  respect 
privilege  of  the  Royal  Exchange  and  London  Assnrance 

panics  to  issue  unstamped  labels  under  certain  restrict 
proTisions  as  to  fresh  stamp  on  alterations  in  the  policy 
m  case  of  over  valuation  an  abatement  of  duty  is  allow 

proof  of  short  interest  and  return  of  premiiun 
the  amount  of  duty  now  payable  on  policies,  reimlated 

Vict.  c.  81,  ^ 

scale  of  duties  established  by  that  act 
where  the  separate  interests  of  several  are  insured  m  on 

icy,  the  duty  is  to  be  charged  on  everv  fractiosal  w 

100/.  *^ 

reason  of  this  regulation 
case  illustrating  its  operation 
practical  rule  as  to  stamp  where  several  interests  ace  in 

in  one  policy 
labels,  slips,  and  other  agreements  to  insue,  are  not  ava 

in  evidence  for  want  of  stamp 
hence,  such  a  slip  held  not  available  to  show  that  the  on 

which  the  underwriters  were  applied  to  for  their  snbi 

tions,  is  different  to  that  in  which  their  names  stand  ii 

policy 

no  instrument  can  be  legally  binding  as  a  contract  of  i 
ance  in  this  country,  except  a  policy  duly  execute 
stamped  paper 

in  the  United  States,  such  labels  are  legally  binding 

Alterations  in  the  policy  as  affected  by  the  stamp  act  35 
c.  C3.  s.  13.     (See  Re-stamping  Policies) 
5TEAM-B0AT,  damage  to,  caused  by  bursting  of  boiler  pipe 

risk  of  fire  in,  covered  by  policy  in  common  form 
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ST0PPPA6E  IN  TRANSITU.  Query,  whether,  when  goods  are 
Slopped  in  transitu  the  assignee  of  the  insolTent  vendee  ean 
recoTer  on  a  policy  effected  by  the  vendee  on  his  own  ac- 
count, in  respect  of  loss  accruing  before  the  right  to  stop 
in  transitu  was  exercised  i.  865,  256 

does  not  rescind  the  sale  855,  in  note. 

remarks  on  the  case  of  Clay  v.  Harrison  857 

STOWAGE,  loss  by  bad,  not  at  risk  of  nnderwriters  ii.  775 

underwriters  liable  for  leakage  caused  by  laboring  of  ship, 
though  stowage  not  damaged  L  75.  ii.  759 

STRANDING  is  a  peril  of  the  seas  ii.  796 

ship  must  be  in  eourse  of  prosecuting  the  voyage  when  loes 

takes  place  797 

and  must  be  uf^er  borne  as  well  as  water  reached  797 
ship  blown  over  in  graving  dock,  not  a  loss  by  perils  of  the 

seas  797 

nor  where  bilged  on  beach  while  hove  down  ibr  repairs  797 
where  stranding  is  followed  by  capture,  the  latter  is  the  true 

cause  of  loss  798 

unless  where  the  loss  by  the  stranding  is  total  799 

STRANDING   WlTfflN   THE   MEANING  pF  THE  MEMO- 
RANDUM. 
Term  stranding  badly  chosen  ii.  860 

1.  In  order  to  constitute  a  stranding  there  must  be  ti  settling 

doum  on  the  obstructing  object  860 

if  it  is  merely  touch  and  go  with  the  ship,  it  is  no  stranding  860 

settling  on  vUes  in  river  bed  860 

or  on  mud  bank  860 

or  on  a  rock  «  861 

merely  resting  on  a  rock  for  a  minute  and  a  half,  no  strand- 
ing 861 
8.  Where  the  ship  takes  the  ground  from  one  of  the  ordinary  in- 
cidents of  the  voyage,  and  not  from  any  extraordinary  easn- 
alty  —  it  is  not  a  stranding  868 
taking  ground  in  a  tide  river  862 
or  harbor  868 
3.  Where  ship  takes  the  ground  by  reason  of  extraordinary  cas- 
ualty, it  is  a  stranding                                                797,  note,  863 
as  by  breaking  of  rope  where  ship  is  improperly  moored  to  a 

dock  pier  863 

or  by  settling  on  piles  in  a  canal,  owing  to  drawing  off  the 

water  863 

or  by  taking  ground  in  a  part  of  harbor  to  which  she  is  warped 

to  prevent  danger  of  sinking  864 

or  by  bilging  from  insufficiency  of  rope  by  which  she  is  lashed 

ashore  864 

or  by  getting  aground  owing  to  strain  of  wind  on  her  moor- 
ings 864 

STRANDING,  VOLUNTARY,  gives  claim  to  general  average  con- 
tribution when  ship  is  got  off  again  and  pursues  her  voyage 

ii.  898,  899 

gustrCf  whether  it  does  so  where  ship  is  lost,  but  cargo  aaved, 
by  running  her  on  shore  900 

it  does  in  the  United  Sutes  901 

total  loss  by  voluntary  stranding,  recovered  as  a  loes  by  perils 
of  the  seas  i.  659 

purposely  running  on  shore  is  a  stranding  within  the  memoran- 
dum ii.  858 
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STRIKING  OFF  LOSSES,  wbat  k  is  i. 

effect  of  on  uDderwhter's  liability  ij 

SUBJECTS  OF  INSURANCE  —I.  What  may  be  ineured, 
1.  Freight, 
meaning  of  the  word  freight  in  pofieiee  of  insaraoce 
the  party  insuring  freight  most  haTe  an  inchoate  right  tc 

the  time  of  effecting  the  insaranoe 
the  freight  intured  is  that  which  woold  have  been  eanie 

for  the  intenrention  of  th*e  perils  insored  against 
in  France  expected  freight  cannot  legally  be  insored 
freight  actually  earned  {frH  o^ts)  may 
neaning  of  the  team  fret  aquis  in  f^rench  law 
soms  paid  hy  the  charterer  or  his  agent  as  part  of  the  frfl 

are,  under  certain  circwwstances,  insnrmble  as  freight  in 

eouDtry 
freight  may  be  insured  for  part  of  the  Toyage 
9.  Profits  and  oommissiens, 
profits  are  a  lawful  subject  ef  insaranoe  in  this  country 
ground  on  which  this  is  permitted,  as  explained  by  Mi 

Lawrence 
profits  may  be  insured  either  by  valoed  or  open  policies 
in  all  cases  the  assured  must  show  that  some  profits  wouli 

fact,  ha?e  been  made  had  not  the  goods  been  preTented 

arriving 
and  that  the  goods,  from  which  the  profits  are  to  aocrae,  y 

exposed  to  risk 
and  that  the  assured  was  legally  interested  therein  at  the 

of  loss 
commissions  may  be  the  subject  of  insaranoe  under  the  i 

Umitstions 
3.  Bottomry  and  respondentia  loans, 
are  the  subjects  of  insurance  in  this  country 
the  lender  idone  can  insure  the  sum  advanced 
the  borrower  can  only  insure  any  surplus  by  which  his  inti 

in  the  adventure  may  exceed  the  amount  of  the  loan 
bottomry  and  respondentia  (except  there  be  an  usage  to 

contrary)  must  be  insured  nominatim  in  the  policy 
IL  What  may  not  be  insured, 
I.  Seamen's  wages, 
seamen  cannot  insure  their  future  wages 
Dor  any  thing  which  they  are  to  receive  at  the  end  of  the 

affe  in  lieu  of  wages 
goods,  however,  purchased  with  their  wages  abroad,  they 

insure 
to  goods  which  they  are  privileged  to  carry 
the  master  J  however,  may  insure  his  salary  and  any  inteiei 

may  have  in  the  ship  as  partowner 
but  the  mate  and  other  inferior  officers  cannot 
the  captain  by  the  usage  of  the  East  India  trade,  may  in 

respondentia  advances  as  "  goods,  specie,  and  effects  *' 
bat  money  advanced  to  the  captain  on  his  personal  accoom 

payable  out  of  the  freight,  is  not  insurable 
9.  Slaves,  insurance  of,  prohibited  by  47  Greo:  3.  c.  36.  &5. 

SUBMISSION  TO  ARBITRATION,  with  reference  depending, 71 
whether  it  ousts  the  jurisdiction  of  the  superior  courts 
agreement  in  policy  to  refer  matters  in  dispute  to  arbitn 

does  not 
an  award  actually  made  is  a  bar  to  an  action 
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SUBSCRIPTION  OF  POLICY.    Policies  tre  iuhicnbed  by  the  qb- 

derwritere  only,  hence  their  name  i.  38 

amount  to  be  insured  made  up  of  the  aggregate  sabacriptionsof 

the  different  uoderwriters  38 

the  amount  of  each  subscription  mast  be  specified  in  ivords 

and  figures  38 

aUter  in  a  policy  of  mutual  assurance  where  the  aggregate  som 

insured  appears  on  the  face  of  the  policy  38 

each  subscription  makes  a  fresh  contract  38 

each  underwriter  only  pays  in  proportion  to  the  amount  he  has 

subscribed  38 

SUBSCRIPTION  OF  POLICY  BY   AGENTS.    Policies  may  be 

subscribed  by  agents  i.  143 

what  is  sufficient  evidence  of  agents*  authority  to  subscribe  pol- 
icy 144.  ii.  13S4 

quare^  whether  enough  to  show  that  agent  has  been  in  fre- 
quent habit  of  subscribing  for  the  same  underwriter     144.  ii.  1384 

if,  in  addition  to  this,  it  be  also  shown  that  underwriter  has 
been  in  the  habit  of  paying  losses  on  policies  so  signed, 
this  is  sufficient  144.  iL  1334 

proof  that  agent  for  a  company  has  been  in  the  habit  of  sob- 
scribing  other  policies  and  ad?ising  the  company  of  it,  is 
sufficient  without  producing  such  other  policies  144 

a  power  gi?en  to  fifteen  to  sign  policies,  may  be  executed  by 
four  of  survirors  144 

agent  of  mutual  insurance  company  empowered  to  sign  poli- 
cies to  commence  from  the  day  on  which  ship  was  accepted 
by  the  company,  held  to  have  sufficiently  executed  this 
power  by  signing  a  retrospective  policy,  *'  lost  or  not  lost," 
to  commence  from  that  day,  although,  at  the  time  of  signing, 
he  knew  that  two  average  losses  had  happened  on  the  ship        145 

if  broker,  under  a  power  to  subscribe  policies,  himself  signs  Uie 
slip,  it  will  be  a  sufficient  execution  of  the  power  if  hMckrk 
afterwards  signs  the  policy  145 

he  who  is  authorized  to  sign  policy,  may  sign  adjustment 

145.  ii.  1385 

SUBSTITUTED  SHIP,  continuance  of  risk  on,  in  cases  of  tranship- 
ment i.  170,  180 
payment  of  freight  by  185 
power  or  duty  of  master  to  tranship  where  the  freight,  by  the 
substituted,  exceeds  that  by  the  original  ship                    186,  187 

SUCCORING  DISTRESSED,  quitting  direct  course  of  voyage  for 

this  purpose,  is  no  deviation  i.  405 

SURVEY  of  ship,  followed  by  condemnation,  does  not  per  le  justify  a 

sale  by  master  ii.  1017 

how  far  admissible  in  evidence  and  effect  of   lOOS,  note  ;  1337,  note. 

SURVEYORS,  LLOYD'S,  who  are,  and  for  what  purpose,  appointed 

u.  1320 

SUSPENSION  OF  RISK  on  goods,  by  landing  at  an  intermediate 

place  i.  439,  433 

SUSPICIOUS  PAPERS,  carrying,  is  a  breach  of  neutral  conduct        i.  631 

TACKLE.    Defect  in  ground  tackle  is  unseaworthiness  i.  680 

fishing  tackle  of  whaling  ships  not  covered  by  general  insur- 
ance on  '*  goods  "  or  **  ship  "  i.  314,  217 
comes  under  head  of  **  outfit "  214 
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TEMPORARY  REPAIRS  to  be  idded  to  salraeqaent  peimsDent  le 

pairs,  in  order  to  asceruin  whether  the  estimated  cost  of  re 

pairing  exceeds  the  repaired  value  i 

adjustment  of  particular  average  where  only  temporary  repain 

are  made  abroad 

TERMINI  OF  THE  VOYAGE,  what  they  are,  and  how  deacribed 

i.  3: 

THEFT  (FURTUM),  underwriter  not  liable  for  loaa  by 

limitation  of  owner*s  responsibility  for  77 

is  not  a  peril  insured  against  81 

THIRD  NEW  FOR  OLD,  deduction  of,  what,  and  how  made  ii.  971 

(See  Adjustment  of  Particular  Average  on  Ship) 

TIME  POLICIES.     What  a  time  policy  is 

what  is  covered  by  a  time  policy  409,  A 

when  risk  begins  and  ends  under 

it  must  terminate  with  the  expiration  of  the  time,  whereTertbe 

ship  may  then  be 
effect  of  a  provision  in,  that  risk  shall  continue  if  vessel  "at 

aea"  or  **  on  a  passage  "  at  expiration  of  time  410,  ic 

part  of  term  at  which  loss  accrues  makes  no  difierence  to 

amount  of  underwriter's  claim 
risk  in  time  policies  continues,  without  auapenaion,  through  the 

whole  term 
time  policies  may  be  effected  retroepectiTely  410  & 

liability  of  underwriter  where  ship  receivea  her  death's  wouod 

within  the  term,  but  does  not  sink  till  after  iia  expiration 
extent  and  meaning  of  the  implied  warranty  of  seaworthiness 

in  time  policies  411,  661 

limit  to  the  duration  of  time  policies 
mixed  pMcies,  or  time  policies  with  a  local  description  of  the 

voyage  insured 
construction  and  effect  of  such  mixed  policies 
underwriter  not  liable,  unless  the  ahip  sails  on  the  voyage  de- 
scribed in  the  policy 
but  ship  need  not  be  at  the  place  named  as  the  terminus  a  gvo 

at  the  commencement  of  the  term 
.    even  though  the  risk  be  expressly  made  to  commence  at  sach 

terminus 
nor  need  the  ship,  if  the  policy  on  the  face  of  it  is  substantially 

a  lime  policy,  be  at  such  terminus  at  all  during  the  term 
the  risk  in  these  mixed  policies  expires  with  the  term,  whether 

the  voyage  he  then  completed  or  not 
French  law  as  to  this  point 

TOTAL  LOSS,  what  it  is  i 

two  kinds  of  total  loss,  absolute  and  constructive 
general  doctrine  of  absolute  and  constructive  total  loss  as 
stated  by  Lord  Abingei  in  Roux  v,  Salvador  99< 

1.  Of  absolute  total  loss  on  ship  and  goods  g^enerally, 
principle  on  which  doctrine  of  absolute  total  loss  depends 
no  notice  of  abandonment  requisite  in  cases  of  absolute  total 

loss 
but  the  remains  of  the  property,  or  its  proceeds,  are  salvage 

for  the  benefit  of  the  underwriters 
two  classes  of  cases  of  absolute  total  loss  * 
what  is  meant  by  a  thing's  being  wholly  destroyed  or  annihi- 
lated in  insurance  law 
wreck  involving  either  complete  dismemberment  or  destruc- 
tion of  ship 
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TOTAL  LOSS  —  (continued) 

physical  change  of  structure  in  case  of  perishable  goods  1003 

where  all  possible  or  reasonable  chance  of  procuring  the  arri- 
Tal  of  the  thing  insured  is  at  an  end,  this  is  a  case  of  abso- 
lute total  loss  1003 

foundering  at  sea  is  an  absolute  total  loss  1004 

submersion  only  a  constructive  total  loss  1004 

it  may  or  may  not  be  a  total  loss,  according  to  cir- 
cumstances 1004,  note. 

stranding  does  not  in  all  cases  give  the  right  to  abandon    1004,  note. 

goods  plundered  by  wreckers,  so  as  never  again  to  come  into 
the  hands  of  their  owners,  an  absolute  total  loss  1005 

so  where  goods  are  seized  and  taken  by  hostile  force,  and 

never  restored  1005 

so  where  goods  are  taken  out  of  ship,  condemned  and  sold, 
and  proceeds  not  restored  before  action  brought  1006 

aliier  where,  after  seizure  and  condemnation,  they  remain  on 
board  to  be  finally  restored  1006 

if,  after  confiscation,  part  of  goods  or  their  proceeds  are  re- 
stored before  action  brought,  this  is  only  a  total  loss  on  no- 
tice of  abandonment  1007 

where  thing  insured  subsists  in  specie,  and  there  is  a  chance 
of  its  recovery,  notice  of  abandonment  is  requisite  to  make  a 
total  loss  1008 

where  there  is  no  such  chance,  the  fact  of  its  subsisting  in  spe- 
cie at  the  time  of  the  casualty  or  sale,  is  of  no  importance         1008 

assured,  by  taking  to  the  proceeds,  may  waive  his  right  to  re- 
cover for  a  total  less  1009 

so  the  underwriter,  by  his  own  conduct,  may  waive  his  right 

to  notice  of  abandonment  1009 

3.  Absolute  total  loss  of  ship  in  cases  of  wreck  and  irreparability 
followed  by  sale, 

where  ship  wrecked  in  pieces,  tlie  loss  is  absolutely  total  1009 

so  where,  though  her  hull  holds  together,  she  is  reduced  to  a 
mere  congeries  of  planks,  and  sold  where  she  lies  1010 

in  such  case  it  is  not  the  sale  which  makes  the  loss  absolutely 

total,  but  the  sea-damaged  state  of  the  ship  1010 

where  assured,  in  such  case,  hears  of  the  casualty  and  the  sale 
at  one  and  the  same  time,  no  notice  of  abandonment  is  requi- 
site to  make  the  loss  total  1011  - 1013 

where  the  title  is  legally  divested  by  a  lawful  sale,  abandon- 
ment not  necessary  1011,  note. 

cases  on  this  subject  collected  and  considered  lOlS- 1016 

where,  however,  ship  subsists  in  specie  as  a  ship  when 
assured  first  hears  of  loss,  he  cannot,  by  electing  to  sell 
instead  of  repairing,  entitle  himself  to  claim  a  total  loss  1016 

reason  why  notice  of  abandonment  should  be  given  in  such 
case  10 17,  1018 

where,  however,  ship  is  a  mere  congeries  of  planks,  assured, 
by  selling,  does  not  waive  the  right  to  insist  on  a  prior  notice 
of  abandonment  1018 

can  there  be  an  absolute  total  loss  on  ship,  arriving  a  wreck  at 

her  home  port,  or  port  of  destination  ?  1019 

if  her  hull  holds  together,  it  is  safer  in  such  case  to  give  notice 

of  abandonment  1019 

3.  Absolute  toial  loss  on  sea-damaged  goods  thrown  away  or  sold 
in  the  course  of  the  voyage, 

most  of  the  cases  on  sea-damaged  goods  have  been  on  articles 

warranted  free  of  average  1020 
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TOTAL  LOSS --(continued) 

absolote  total  Joes  of  part  of  cargo  of  flax  packed  in  mats  1039 

hogsheada  of  sugar  with  not  enough  sugar  left  in  all  to  fill  one, 
yet,  none  quite  washed  out,  no  total  loss  of  part  1040 

where  cargo  is  shipped  and  insured  in  bulk  there  can  be  no 
total  loss  of  part  1040 

doctrine  of  total  loss  of  part  is  r^ected  in  the  United  States 

1041,  &  note. 

total  loss  of  part  of  freight  1041 

6.  Absolute  total  loss  of  freight, 

general  principles  as  to  1043,  &  note. 

foundering  of  both  ship  and  carffo  1043 

foundering  of  charterea  ship  with  no  cargo  on  board  1043 

of  general  ship,  when  only  part  of  cargo  is  on  board,  but  all 
contracted  for  1013 

absolute  total  loss  of  part  of  freight,  by  loss  of  part  of  cargo        1044 

capture  of  ship  and  cargo,  the  loss  continuing  total  till  action 
brought  1044 

seizure  and  sale  of  outward  cargo  an  absolute  total  loss  on  out' 
ward  freight  1044 

on  homeward  freight  if  ship  ultimately  arrives  earning  freight, 
though  with  another  cargo,  there  is  no  total  loss  1044 

where  insurance  is  on  entire  freight  for  the  round  voyage,  loss 
of  ship  on  homeward  passage  is  a  total  loss  on  freight  1045 

justifiable  sale  abroad  or  ship  and  cargo  is  a  total  loss  on  freight  1045 

aUier  where  sale  not  justifiable  1045 

nor  in  such  case  will  notice  of  abandonment  make  the  loss  con- 
structively total  unless  accepted  and  acted  upon  1045 

where  goods  might  have  been  sent  on  so  as  to  earn  freight, 
sale  of  ship  and  cargo  abroad  will  not  make  an  absolute  total 
loss  on  freight  1046 

where  such  sale  is  justifiable  no  notice  of  abandonment  is  re- 
quired to  make  a  total  loss  on  freight  1046 

where  not  justifiable  such  notice  is  inoperative  1047,  1048 

is  there  a  total  loss  of  freight  without  notice  of  abandonment 
where  ship  is  justifiably  sold,  but  cargo  is  sent  on  and 
arrives  t  1048,  1040 

where  cargo  necessarily  sold  at  an  intermediate  port,  so  that  no 
freight  pro  rata  is  due,  this  seems  an  absolute  total  loss  on 
freight  1040 

atiter  where  part  of  cargo  is  so  sold,  not  from  overruling  neces- 
sity, but  as  the  best  measure  for  the  shipper *s  interest  1050 

total  loss  in  regard  to  freight,  when  memorandum  articles  are 
not  capable  of  being  carried  in  specie  to  port  of  destination 

1050,  in  note. 

no  notice  of  abandonment  required  under  a  policy  on  profits 
or  conmiissions  1050,  1051 

n.  Of  constructive  total  losses.    (See  Constructive  Total  Loss) 

TOUCH,  STAY,  AND  TRADE.    (See  Liberty  to  Touch,  Stay,  and 
Trade) 

TRADE  AND  TRADING.  Of  trading  as  a  test  of  national  character  i.  104 
keeping  a  trading  establishment  in  a  hostile  state  makes  all 

property  connected  with  such  establishment  enemy 's  property  1 05 
a  neutral  may  continue  carrying  on  in  war  time  all  such  trade 

with  the  enemy  as  he  practised  in  peace  105 

but  he  cannot  then  engage  in  any  new  privileged  trade  of  the 

enemy  105 

TOWING,  expenses  of,  when  general  average  ii.  004 

VOL*  n.  64 
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USAGE  OP  LLOYD'S  —  (continued)  "" 
where,  however,  party  is  cognizant  of  the  usage  of  Lloyd's  he 

shall  be  bound  by  it  75 

even  to  a  mode  of  adiustment  contrary  to  trne  principles  75 
hot  the  osage  of  Lloyd ^s  cannot  countervail  or  contradict  the 

plain  tenor  and  language  of  the  policy  75 

USAGES  OF  TRADE.    All  general  usages  of  trade  are  taken  to  be 

as  much  a  part  of  the  policy  as  though  expressed  in  it  i.  43 

unless  the  language  of  the  policy  is  such  as  to  repel  the  inference     66 

if  the  usage  of  the  particular  trade  on  which  the  insurance  is 
effected  vary  from  the  general  usage,  the  former  governs  the 
construction  of  the  policy  70 

if  the  usage  be  coextensive  with,  and  of  the  same  duration  as, 

the  trade,  it  will  be  binding,  though  the  trade  be  recent  71 

if  it  has  been  uniformly  adopted  and  is  generally  known    71,  &  note. 

evidence  that  usage  has  prevailed  in  one  trade  may  be  adduced 
to  show  that  it  should  bind  those  engaged  in  a  trade  pre- 
cisely similar  71 

the  usage  of  a  particular  place,  or  of  a  particular  class  of  per- 
sons, can  only  bind  non-residents  and  other  persons,  when 
they  can  be  either  directly  or  presumptively  shown  to  be 
cognizant  of  it  71 

USAGE,  EVIDENCE  OF.    Evidence  of  usage  is  always  admissible 
to  explain  what  is  doubtful,  never  to  contradict  what  is  plain 

i.  76,  318 
thus  it  is  admissible  to  explain  the  meaning  of  technical  or  mei^ 

cantile  terms  76  -  78,  &  notes. 

as,  of  the  words  used  in  the  memorandum  77 

of  clause  '*  with  or  without  letters  of  marque,"  &c.  77 

of  the  words  '*  port,''  **  Baltic,"  "  Indian  islands,'*  &c. 

77,  78,  &  note, 
of  the  word  '*  outfits  "  76,  note. 

Bat  it  is  not  admissible  to  contradict  the  plain  words  of  the 

policy  78,  note. 

as  to  show  that  the  boat  is  not  protected  by  a  policy  in  the 

common  form  on  the  ship  »  79 

or  that  underwriters  are  not  liable  for  leakage  caused  by  perils 

of  the  seas  79 

usage  to  carry  certain  kinds  of  goods  on  deck  governs  the  con- 
struction of  the  policy,  so  as  to  protect  goods  so  carried, 
under  the  common  form  i.  70,  71 

court  takes  judicial  notice  of  established  usages  of  trade  ii.  1314 

usages  of  particular  trades,  places,  or  classes,  must  be  proved      1314 

must  be  proved 
as  facts,  not  as  mere  opinions  75,  76,  note, 

the  true  office  of  a  usage  stated  and  explained  78,  in  note. 

USAGES  OF  PARTICULAR  TRADES   AND   PORTS.    Usage 
of  East  India  trade  to  make  country  or  intermediate  voysges 

i.  67,  466 
usage  of  the  China  trade  to  store  rigging  in  bank  saols  in  the 

Canton  river  66,  468 

as  to  country  trading  or  intermediate  voyages  467 

usages  of  the  African  trade,  what  delay  will  amonnt  to  a  de- 
viation in  389 
when  risk  on  goods  ends  in  African  barter  trade  435 
usages  of  the  Newfoundland  trade  to  make  banking  or  inter- 
mediate voyages  67 
not  to  discharge  outward  cargo  till  long  alier  arrival  67 
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USAGES  OF  PARTICULAR  TRADES  AND  PORTS  —  (am/mwrf) 
when  risk  oa  goods  ends  od   ouiw^ird  risks  in  NewfouDdlaod 

trade  435 

usage  in  the  Oporto  wine  trade  for  ships  to  complete  loading 

outside  the  har  68 

usage  in  Florida  trade  for  ships  in  St.  Mary's  rirer  to  land  at 

Tigre  island,  though  insured  "  at  and  from  "  Amelia  island      68 

USAGE  AS  TO  DISCHARGING  GOODS  in  port  of  London  i.  4i9, 431 

in  port  of  Leghorn  69 

in  port  of  Archangel  69 

in  West  India  plantation  trade  430 

in  Russia  and  Hamburgh  trade  430 

VALUATION  OF  INSURABLE  INTEREST.  The  object  of  tsI- 
nation  ought  in  theory  to  be,  to  place  the  assured,  in  case  of 
loss,  in  exactly  the  same  situation  as  he  would  have  been  in 
if  no  loss  had  taken  place  i.  JOQ 

thus,  the  probable  wear  and  tear  of  the  Toyage  ought  to  be 
deducted  from  the  insurable  value  of  ship  301 

and  the  expenses  of  earning  freight  from  the  insurable  valae  of 
freight  301 

BO  the  probable  profit  ought  to  be  added  to  the  insurable  ?aIoe 
of  the  goods  301 

the  principle  of  valuation,  acted  upon  in  practice,  is  different, 
and  the  object  sought  is  to  put  the  assured,  in  case  of  loss, 
in  the  same  situation  as  he  was  in  at  the  outset  of  the 
adventure  3(^ 

hence  in  all  open  policies  the  insurable  value  of  a  thing  b  esti- 
mated to  be  its  worth  to  its  owner  at  the  outset  of  the  risk, 
plus  premiums  and  costs  of  insurance  2f& 

by  this  mode  of  insuring,  the  assured  on  ship  and  freight  gen- 
erally receives  more,  and  the  assured  on  goods  /Sess,  than  an 
indemnity  '  303 

Y  ALUED  POLICIES.    Difference  between  valued  and  open  policies 

in  point  of  form  i.  303 

and  of  effect  303 

meaning  of  the  term  opening  the  policy,  as  applied  to  valued 

policies  303 

erroneous  doctrine  as  to  the  meaning  of  opening  the  policy         304 
origin  of  this  doctrine  30i 

the  true  meaning  of  opening  the  policy  in  case  of  avenge 
loss,  —  viz.  that  the  damage  done  to  the  thing  insured  must 
be  ascerUined  by  extrinsic  evidence,  not  that  the  value  in 
the  policy  is  to  be  set  aside  as  ihe  agreed  standard  of  in- 
demnity 304 
rule  of  adjustment  in  case  of  average  loss  on  valued  policies        305 
the  underwriters  pay  the  same  per  centage  on  the  value  in  the 
policy  as  the  damage  amounts  to  on  the  sound  market  value 
of  the  goods  305 
authorities  establishing  this  rule  306 
the  rule  of  adjustment  js  the  same,  whether  the  value  in  the 

policy  is  greater  or  less  than  the  prime  cost  307 

in  cases  of  total  loss  the  value  in  the  policy  has  always  been 

held  conclusive  307 

however  much  the  value  of  the  thing  insured  may  be  dimin- 
ished at  time  of  loss,  as  of  ship,  by  the  wear  and  tear  of  a 
long  voyage  ^ 

the  only  cases  in  which  the  value  in  the  policy  can  be  set  aside, 
are  fraud  or  enormous  over  valuation  ^Qg  ^  note. 
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VALUED  POLICIES  —  (continued) 

the  assured  in  a  valued  policy  need  neyer  proTe  the  tftlne  of 
his  interest  unless  the  circumstaDces  are  each  as  to  raise  a 
suspicion  of  fraud  309 

the  valuation  should  hear  some  approximate  proportion  to  the 
real  value  of  the  suhject,  plus  the  expenses  of  insaranoe  309 

in  case  of  goods,  the  probable  profit  may  he  included  in  the 
valuation  309 

mode  proposed  by  Mr.  Beneck^  for  including  also  the  loss  by 
freight  and  landing  charges  on  goods  arriving  in  bulk,  but 
sea-damaged  309.  ii.  975,  976 

foreign  law  as  to  the  effect  of  valuation  310,  311 

but  the  valuatioi\  in  the  policy,  though  it  fixes  the  valne  of  the 
interest,  does  not  preclude  the  inquiry  whether  or  not  the 
whole  interest  valued  has  been  at  risk  311 

if  only  part  of  the  intended  cargo,  to  the  whole  of  which  the 
valuation  was  meant  to  apply,  be  put  on  board,  the  assured 
can  only  recover  such  proportion  of  the  whole  value  as  the 
part  so  put  on  board  bears  to  the  whole  intended  cargo  311 

cases  illustrating  this  rule  319,  313 

rule  of  adjustment  in  these  cases  313.  ii.  974 

in  valued  policies  on  ship  the  value  in  the  policy  is  no  standard 
by  which  to  ascertain,  in  comparison  with  the  cost  of  repairs, 
whether  a  wrecked  or  stranded  ship  is  a  constructive  total 
loss  314.  ii.  1105-1110 

the  assured,  in  such  cases,  is  entitled  to  the  whole  amount  of 
the  insurance  whenever  the  cost  of  repairs  exceeds  the  re- 
paired value,  though  it  fall  short  of  the  value  in  the  policy    ii.  1106 

the  valuation,  generally,  is  only  conclusive  between  the  parties 
to  the  same  policy  i.  314 

except  where,  of  two  policies,  the  valuation  is  the  same  in 
both  314 

the  valuation  in  the  policy  is  only  a  valuation  of  the  interest  of 
the  assured  315 

general  rule  of  adjusting  average  loss  on  a  valued  policy  315 

Valued  policies  on  ship  and  on  ship  and  freight, 

ships  generally  insured  in  valued  policies  315 

general  mode  of  taking  insurable  value  of  ship  315 

amount  recoverable  under  valued  policies  on  ships,  where  value 
estimated  in  the  usual  mode  316 

proof  that  shipowner,  ou  this  principle,  in  case  of  total  loss, 
receives  more  than  an  indemnity,  both  on  ship  and  freight 

316,  317 

mode  recommended  by  Mr.  Beneck^,  of  insuring  both  ship  and 
freight  in  the  same  policy,  as  one  indivisible  risk  317 

Valued  policies  on  freight^ 

freight  is  often  insured  in  separate  policies,  and  valued  at  sum 
sufficient  to  cover  its  gross  amount  318 

in  the  United  States  it  is  often  valued  at  two-thirds  318 

mode  of  applying  valuation  when  the  voyage  is  made  up  of 
distinct  stages,  and  the  freight  of  the  whole  insured  at  a 
gross  sum  •  319 

if  freight  is  not  to  be  earned  till  the  completion  of  an  entire 
voyage,  the  gross  amount  of  the  valuation  may  be  recov- 
ered, in  whatever  part  of  the  voyage  the  loss  takes  place  380 
Valued  policies  on  goods, 

their  origin  and  utility  '  3jlO 

in  insuring  car$;oes  of  colonial  produce,  &c.,  each  species  is 
valued  separately  at  so  much  per  bale,  hogshead,  &c.  390 

64* 


TALCED  POLICIES  -   , 

nlDUion  of  good*  at  ao  much  ; 
Cftch  sepuata  apecJM  Bometinu 

■o  much  per  packt^ 

when  goods  *r«  inaured  to  be 

if  thej  are  doI  Talued  before 

«wea  in  the  United  Suiea  aa  t 

at  a  round  aaoa,  for  a  toudi]  i 

of  the  outward  earro 

a  Taluttion  ki  a  roupd  anm  ia 

eotta  of  inaunoee 

policy  stipulating  that  the  u 

which  goods  &re  invoiced  sh 

in  the  carreDcj-  of  the  home 

rale  of  adjustment  whete  oug 

of  produce,  is  all  valued  in 

nle  of  adjuBtment  where  diB 

•epsratelj  valaed  in  one  po 

■triak 

TENDBE  AND  VENDOR,  iDaunbl* 

the  Tendor,  who  has  not  abs 

tereat  before  the  loss,  may  i 

u  he  retaioB 

the  vendee,  in  whom  by  tarmi 

to  test  till  anital,  has  no  ii 

Query,  whether  assignee  of  ii 

inteTCst  in  goods  in  respect 

atop  in  trantilii  haa  been  ei 

apeeific  appropriation  by  lend 

a  particular  cargo,  vests  in 

TENDE,  CHANGE  OF.    Bule  ef  U 


applied  to  policic 
enange  of  venue  refused  wber 
VISITATION  AND  RIGHT  OF  SE. 
VOLnNTARY  STRANDING,  as  gii 
•    coDtributioD 

(See  StfonJin 
VOTAGB,  FIRST,  when  ship  is  on 
VOYAGE  INSURED  AND  VOYA^ 
voyage  insured  (viaggiuM) 
of  the  voyage  of  the  ship  (iter 
deviation,  what  it  is 
abandonment,  or  ch&nge  of  vc 
iUnstralion  of  the  disiinctions  1 
the  voyage  of  the  ship  ;  b 
voyage 
what  is  meant  by  the  detcripti 
if  the  lemiini  of  the  voyage 

policy  will  be  vitiated 

the  mercantile  limits  of  the  ttr. 

of  doubl,  by  mercantile  e*i( 

the  Kcitial  course  of  the  ship 

out  in   any  policy,  but  bind 

if  it  be  deaired  that  the  ship  si 
the  termini,  leave  for  that , 
ID  (be  polioj 
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VOYAGE  INSURED  AND  VOYAGE  OF  THE  SHIP  —  (contimed) 

distinction  between  insuring  "  from  "  and  "  at  and  from  "  337 
the  form  "  at  and  from"  is  generally  adopted,  especially  where 

the  risk  is  meant  to  commence  from  some  out  port  338 

insurances  for  the  round  voyage  *'  out  and  home  "  338 
in  such  cases  the  voyage  insured,  if  effected  for  an  entire  pre- 
mium, is  one  and  entire,  though  the  ship  may  make  many 

passages  338 
and  this,  however  many  intermediate  porta  the  ship  may 

touch  at  339 

WAGER  POLICIES,  definition  of  i.  376 

form  of  wager  policies  277 
wager  policies  were  legal  at  common  law  at  time  of  passing 

the  19  G.  2.  c.  37.  277 
but  policies  in  the  common  form  were  always  taken  to  be  poli- 
cies on  interest  277 
act  of  19  G.  2.  c.  37.  278 
objects  of  the  act,  as  learnt  from  its  preamble  278 
all  wager  policies  on  British  ships,  or  on  goods  loaded  on 

board  them,  void  279 

this  section  does  not  extend  to  foreign  ships  or  their  cargoes  279 

reason  of  this  279 
policies  on  foreign  ships  and  their  cargoes,  which,  on  the  face 

of  them,  and  in  point  of  form,  appear  to  be  wagers,  are  legal  279 
but  policies  in  the  common  form,  whether  on  foreign  or  British 

ships,  cannot  be  recovered  on  without  proof  of  interest  280 
what  policies  are  within  the  act  as  made  by  way  of  gaming  and 

wagering  281 
insurance  on  money  expended  in  reclaiming  ship  and  cargo 

after  capture,  *'  without  further  proof  of  interest  than  the 

policy"^  282 

the  courts  are  rigorous  in  enforcing  this  statute  282 
any  policy  which,  on  the  face  of  it,  dispenses  vnth  all  proof  of 

interest,  is  void,  however  it  may  be  worded  282 
rule  different  in  the  United  States                                    283  in  note, 

valued  policies  are  not  within  the  act  283 

unless,  indeed,  there  be  an  enormous  over  valuation  283 
insurances  on  privateers  are  exempted  from  the  operation  of 

the  act  283 

reason  of  this  284 
insurances  on  goods  from  the  continental  or  colonial  diminions 

of  Spain  and  Portugal  are  excepted  284 

reasons  for  this  284 
the  assured,  within  fifteen  days  after  being  required  to  do  so, 

to  declare  the  amount  of  his  interest  284 

wager  policies  are  illegal  by  foreign  law  285 

in  France  285 

in  Holland,  Germany,  &e.  285 

and  in  the  United  States  288 

they  are  permitted  in  Italy  and  Portugal  288 

WAGES  AND  PROVISIONS  during  Repairs,  when  contributed  for 

in  general  average  ii.  909-911 

are  not  particular  average  849,  957 

during  Embargo,  are  neither  general  average  913 

nor  particular  average  957 

nor  m  any  way  a  charge  on  the  underwriters  849 
to  reclaim  captured  property,  when  contributed  for  in  general 

average  ii.  919 

when  adjusted  as  ptrtkular  avenge  949 


1 
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WAGES  OF  MAKTNER9.   Fatara  #mge8  are  not  a  Iswfol  m 

of  insurance 
Bor  any  thing  received  at  the  end  of  the  Toyage  in  lien  o: 

gee 
bni  goods  purchased  abroad  with  wages  are 
So  goods  which  they  are  pritileged  to  carry 
the  master  may  insure  his  salary  and  aoy  interest  lie  may 

in  the  ship  as  part-owner 
^itfr  of  the  mate  and  other  inferior  officers 
EUst  India  captains,  by  the  usage  of  trade,  may  insure  rei 

dentia  advances  as  *' goods,  specie,  and  effects  '* 
but  money  advanced  to  the  master  on  bis  personal  secorit] 

payable  out  of  the  freight,  is  not  insurable 
wages,  after  abandonment,  mnst  be  paid  by  the  abandese 

ship  and  freight,  out  of  the  salvage 
if  any  portion  of  the  wreck  remain,  the  seamen  have  a  el 

wages  eo  nomine^  though  no  freight  be  earned 

WARLIKE  STORES  are  contraband 

do  not  contribute  in  general  average 

WARRANTIES,  EXPRESS  — theur  form,  constraction,  sad  i 

of  fulfilment,  definition  of  an  express  warranty 

promissory  and  affirmative  warranties 
every  express  warranty  must  be  written  on  the  face  oi 

policy 
may  be  written  any  where  on  the  face  of  the  policy,  or  in 

way 
a  stipulation  contained  in  proposals  referred  to  in  the  p< 

may  operate  as  an  express  warranty 
an  express  warranty  requires  no  pecnliar  form  of  words, 

any  explicit  clause 
a  description  in  the  policy  of  the  national  character  of  the  ti 

insured  amounts  to  a  wairanty  of  nationality 
bnt  merely  expressing  the  name  of  the  ship  in  a  given  hngi 

does  not 
a  descriptive  allegation  of  nationality,  thoogh  immaterial  to 

risks,  will  be  construed  as  an  express  warranty 
an  express  warranty  requires  an  exact  and  literal  falfilmen 
and  no  inquiry  can  be  made  into  its  materiality  or  immatei 
hence,  though  the  loss  be  in  no  degree  connected  witli 

breach  of  warranty,  the  underwriter  is  not  the  less 

charged 
even  where  the  warranty  relates  to  a  period  prior  to  the  < 

mencement  of  the  risk,  and  the  breach  is  remedied  Ik 

the  ship  sails,  it  is  still  fatal 
the  literal  fuifiiment  of  an  express  warranty  is  in  all  cas 

condition  precedent  to  the  right  of  the  assured  to  recovc 

the  policy 
nothing  will  excuse  non-compliance 
not  even  the  direct  and  irresistible  operation  of  a  perQ  ins 

against 
if,  however,  a  subsequent  law  should  pass,  rendering  coi 

ance  illegal,  it  would  be  otherwise 
so  if  state  of  things  contemplated  by  the  warranty  should  c 
construction  of  the  language  of  an  express  warranty  is  goi 

ed  by  mercantile  usage 
it  cannot  be  extended  by  implication  to  any  thing  not  nec^ 

rily  inferable  from  its  terms 

WARRANTY  OF  SHIP'S  SAFETY,  ETC.     Warranty  that 
*'  is  well "  on  a  given  day 
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WARRANTY  OF  SHIP'S  SAFETY,  ETC.  —  (continued) 

the  word  '*  well "  refers  to  the  state  of  the  ship  on  the  day  of 

signiog  the  policy  586 

this  warranty  in  a  time  policy  is  satisfied  by  the  ship's  being  sit 

any  port  on  the  day  586 

but  in  a  voyage  policy  the  ship  most  then  be  in  the  port  of 

departure  586 

warranty  that  goods  should  be  ''exported "  from  London  by 

a  given  day  586 

limits  of  the  port  of  London  586 

iasurance  on  *'  all  lawful  goods  "  held  in  the  United  States 

not  to  amount  to  a  warranty  that  the  goods  insured  are  not 

contraband  588 

the  words  "  on  any  lawful  trade  "  have  reference  only  to  the 

trade  in  which  the  ship  is  employed  by  her  owners  588 

WARRANTY  TO  SAIL.    Division  of  the  year  into  '<  summer  and 

winter  risks  "  589 

the  courts  are  very  rigorous  in  their  construction  of  a  warranty 
to  sail  589 

stipulation  that  ship  shall  sail  after  a  given  day  construed  as 
strictly  as  that  she  shall  sail  before  it  590 

construction  of  this  warranty  when  ship  insured  *'  at  and  from'* 
an  island  having  several  ports  590 

a  different  construction  is  put  on  a  warranty  **to  saiV^  sim- 
plicitery  and  a  warranty  to  "  sail  from  "or/*  depart  from  " 
a  given  port  591 

on  a  ship  insured  at  and  from  an  island  under  wananty  *Mo 
saU  "  before  a  given  day,  sailing  from  any  port  in  the  island 
before  the  day  in  a  state  of  complete  readiness  for  her  sea- 
voyage,  and  with  the  intent  of  directly  pursuing  it,  is  a  com- 
pliance with  the  warranty  593 

though  ship,  after  having  once  so  sailed,  is  detained  by  embar- 
go at  another  port  in  the  island  where  she  goes  to  find  con- 
Toy  for  her  voyage  592 

it  is  otherwise  if  she  goes  to  such  other  port  for  any  purpose 
inconsistent  with  her  direct  sea  voyage  593 

if  ship  calling  at  such  other  port,  to  find  convoy  and  pick  up 
letters  and  despatches,  (without  putting  in  or  stopping,)  be 
unexpectedly  detained  there  beyond  the  day  of  sailing,  the 
warranty  to  sail  is  not  broken  594 

nor  is  it  so,  even  where  captain  knew  of  embargo  at  saeh  port, 
but  expected  to  find  it  over  on  arrival  594 

warranty  '*  to  sail  "  in  an  insurance  '*  at  and  from  "  several 
West  Indian  islands  will  be  satisfied  by  a  sailing  before  the 
day  from  her  last  port  of  loading  and  clearance  in  any  of  the 
islands  595 

though  she  afterwards  sail  to  another  of  the  islands  to  join 
convoy,  and  do  not  sail  thence  till  after  the  day  595 

the  ship  in  order  to  comply  with  a  warranty  to  sail,  must  have 
broken  ground  before  the  day, /or  her  sea  voyage  595 

in  a  state  of  perfect  readiness  for  it,  and  with  a  fixed  purpose 
of  directly  proceeding  on  it  595 

sailing  with  a  crew  insufficient  for  the  sea  voyage  is  no  com- 
pliance with  a  warranty  '*  to  sail  '*  596 

nor  sailing  with  an  insufficient  quantity  of  ballast  596 

breaking  ground  with  an  insufficient  crew  on  board  before  the 
day,  but  not  proceeding  to  sea  sufficiently  manned  till  after 
the  day,  is  not  a  compliance  with  the  warranty  598 

a  ship  must  actually  have  quitted  her  moorings  ftfr  her  $ea 
voyage  before  the  day  509 


WAEEANTT  TO  SAIL-  . 
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appointed  rendetroDs,  this  a 
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3.  It  most  be  oonTojr  for  the  Toys 
warranty  "  to  sail  with  convoy 
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a  compliance  with  the  warra 
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may  run  direct  for  her  home 
■0,  where  a  ship  sailed  with  a  i 
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once  for  England,  hold  a  sai 

4.  The  ship  must  have  sailing  ins' 
what  are  sailing  instructions 
Dniess  obtained,  the  warranty 

plied  with 
they  need  not,  as  a  eondiltoo 

place  afrendeiTons 
but,  in  order  to  bxcdm  the  omi 

elear  that  the  captain  haa  ml 
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WARRANTY  TO  SAIL  WITH  CONVOY  —  (conrtjwiirf> 

badness  of  weather  is  an  excuse  618 

80,  where  the  commodore  has  refused  them  612 

alitor,  where  the  failure  to  obtain  them  is  owing  to  the  captain's 

laches  612 

or  by  being  too  late  at  the  place  of  readezvous  612 

5.  The  ship  must  depart  with  the  convoy,  and  continue  with  it  till 

the  end  of  the  voyage,  unless  separated  by  necessity, 
neglecting  to  get  under  weigh  in  time  is  a  breach  of  warranty 

to  sail  with  convoy  613 

80  is  losing  position  in  the  fleet,  so  aa  to  be  deprived  of  the  pro- 
tection of convoy  613 
not  only  must  the  ship  depart  with  convoy,  but  roust  continae 

with  it  during  the  voyage  613 

unless  separat^  by  stress  of  weather  or  other  unavoidable 

necessity  614 

in  such  case  the  master  must  use  every  exertion  to  rejoin  the 

convoy  614 

once  sailing  with  convoy  is  sufficient  to  satisfy  the  warranty         614 
if  afterwards  separated  by  a  storm  and  driven  back,  the  ship 

may  sail  the  second  time  without  convoy  614 

under  a  warranty  to  sail  with  convoy,  if  the  ship  arrives  too 

late  to  join  it,  the  warranty  is  broken,  though  she  sail  after 

and  overtake  it  614 

aliter  where  there  is  only  an  undertaking  to  sail  with  convoy         615 
following  and  overtaking  convoy  is  a  sufficient  compliance  with 

a  representation  that  ship  will  sail  with  convoy  614 

except  in  an  action  by  the  owner  of  the  goods  for  the  failure 

of  an  insurance  thereon,  by  breach  of  warranty  bo  to  aail, 

inserted  therein  on  faith  of  the  representation  614 

WARRANTY  OF  NEUTRALITY.     Origin  and  object  of  the  war- 
ranty of  neutrality  i.  616 
meaning  of  the  warranty  616 
if  ship  be  not  neutral  owned,  or  properly  documented,  or  be 
guilty  of  any  violation  of  neutrality  in  the  course  of  the 
voyage,  this  is  a  breach  of  the  warranty  616 
the  warranty  means  that,  as  far  as  depends  on  the  assured  or 
his  agents,  the  ship  shall  continue  neutral,  not  that  she  shall 
so  continue  at  all  events                                                                617 

1.  Breach  of  warranty  for  want  of  neutral  ownership, 

all  property  warranted  neutral  must  be  neutral  owned  617 

a  neutral  for  commercial  purposes  is  he  who  is  domiciled  and 

trading  in  neutral  country  618 

though  he  be,  by  birth  and  allegiance,  an  alien  enemy  618 

all  property  connected  with  a  commercial  establishment  in  the 
hostile  is  hostile,  whatever  may  be  the  birth  or  domicil  of 
its  owner  619 

aliter  of  property  connected  with  a  house  of  trade  in  the  neu- 
tral country,  though  its  owner  may  also  have  an  eatabliBh- 
ment  in  the  enemy  country  619 

property  warranted  neutral  must  be  wholly  neutral  owned  619 

but  not  necessarily  the  whole  cargo  619 

property,  though  neutral  owned,  is  yet  regarded  aa  hostile,  if 

it  be  m  transitu  to  a  hostile  destination  619 

even  though  at  the  risk  of  the  neutral  consignor  till  delivery  620 

but  goods  hostile  owned  at  the  commencement  of  the  transitoe, 
do  not  acquire  a  character  of  neutrality  b^  being  sent  on  a 
neutral  destination  under  a  oontraet  ma4e  in  time  of  war  620 

2.  Want  of  neutral  origin. 
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WARRANTY  OF  NEUTRALITY  —  (am/tnuerf) 

eolonial  produce  of  the  enemy,  though  neutral  owned,  is  31 
^  shipped  direct  from  the  hostile  colony^  liable  to  hostile  c: 

tore 
ii/i/fr^  if  last  shipped  for  its  destination  from  a  neutral  port 
what  is  sQch  a  shipping  from  a  neutral  port  as  to  satia^  a  w 

ranty  of  neutrality 
part  of  produce  cargo  pat  so  board,  without  having  been  pi 

Tioas^  landed  at  a  neatral  port,  does  not  forfeit  a  wanai 

of  neutrality,  there  being  no  distinct  proof  of  hostile  origi 
landing  produce,  and  bona  fide  paying  duties  on  it  at  neut 
J  port,  satisfies  the  warranty 

bat  merely  touching  and  paying  nominal  dues  wUl  not 
3.  Want  of  proper  documents  and  proofs  of  neutrality, 

oi  the  principal  proofs  of  national  character  required  by  1 

law  of  nations 
the  flag 

the  passport  or  sea-letter 
its  necessity  and  asual  form 
the  register 

not  of  absolute  necessity  to  prove  national  character 
the  bill  of  sale 
the  muster  roll 
the  charter-party 
the  log  book 
the  bill  of  health 

Sioofs  of  the  national  character  of  the  cargo 
le  want  of  none  of  these  documents  singly  is  conclosive 
documents  required  by  commercial  treaties  are  of  equal  oec 

sity  with  those  required  by  the  general  law  of  nations 
a  warranty  that  ship  is  American,  held  broken  by  her  being 

any  part  of  her  voyage  without  documents  required  by  tie 

between  France  and  America 
or  by  having  a  sea  passport  omitting  to  give  the  place  of  hai 

ation  of  the  master  as  required  by  same  treaty 
but  this  rule  does  not  apply  to  occasional  regulations  and  01 

nances  of  the  captor  state 

4.  Engaged  in  privileged  colonial  or  coasting  trade  of  the  enei 
a  warranty  of  neutrality  implies  neutral  conduct 

the  rule  of  1756  stated  and  considered 

it  is  confined  to  trade  carried  on  direct  between  the  eoloi 

and  mother  country  of  the  enemy 
trade  legsdized  by  landing  at,  and  re-exportation  from,  a  n 

tral  port 
oHter  if  ship  merely  touch  and  pay  duties  there 
the  question  is  one  of  intent 
rule  not  admitted  in  the  United  States 

5.  Carrying  simulated  papers,  concealing  or  destroying  pap 

attempting  to  disguise  belligerent  goods  as  neutnl, 
carrying  simulated  papers,  though  it  may  be  necessary 

trading  purposes,  is  a  forfeitare  of  neutrality 
so  is  carrying  suspicious  papers 
or  attempting  to  disguise  belligerent  goods  as  neutral 
or  concealing  papers 
spoliating  or  destroying  papers 

6.  Enemy's  goods  in  neutral  ship,  neutral  goods  in  enemy's  s 
enemy's  goods  on  board  neutral  vessel  work  no  ibxfeitnre] 

ship  or  goods  belongiog  to  other  owners 
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WANT  OF  NEUTRALITY— (con/ini/€<0 

if  goods  neutral  owned  are  loaded  on  board  enemy's  vessel, 
their  neutrality  is  not  thereby  forfeited,  unless  the  vessel  on 
board  which  they  are  loaded  is  a  ship  of  war,  or  sailing  un- 
der hostile  convoy  633 
shipping  goods  on  board  a  vessel  that  has  sailed  on  a  former 
voyage  under  hostile  convoy  works  no  forfeiture  of  their 
neutrality                                                                                     633 

7.  Violation  of  blockade,  carrying  hostile  despatches,  contraband 

of  war,  &c. 

violation  of  laws  of  blockade  is  a  forfeiture  of  neutrality  633 

so  is  carrying  hostile  despatches  Ot3 

ambassador's  despatches  not  within  the  rule  634 

carrying  articles  contraband  of  war  is  a  forfeiture  of  neutrality  634 

8.  Resistance  of  search, 

origin,  object,  and  extent  ot  the  right  of  search  634 

the  armed  neutrality  of  1780  in  favor  of  the  principle  that  "  free 

ships  make  free  goods ''  635 

exposition  of  the  doctrine  of  the  right  of  search  by  Lord  Stow- 

ell  in  the  case  of  the  Maria  635 

resistance  of  search  by  convoy  is  a  forfeiture  of  neutrality  as 

to  all  the  fleet  sailing  under  it  636 

so  is  even  sailing  with  convoy  for  the  purpose  of  such  resist^ 

ance  636 

the  right  of  search  includes  that  of  sending  in  to  port  for  adju- 
dication 636 
attempt  of  rescue  by  captain  and  crew  of  ship  thus  sent  in  is  a 

breach  of  neutrality  63S 

right  of  search  can  only  be  exercised  by  lawfully  commissioned 

cruisers  against  merchant  ships  637 

mode  in  which  it  should  be  exercised  637 

the  right  is  liable  to  modification  by  international  treaties,  and 

IB  differently  understood  by  different  states  637 

a  cruiser  exercising  the  right  of  search  ought  to  show  her  oolors  637 
9.  Of  the  effect  of  foreign  judgments  in  matters  of  prize,  as  proving 

a  forfeiture  of  neutrality 

(See  Foreign  Judgments  on  Questions  of  Prize) 

WARRANTY  TO  BE  FREE  OF  AVERAGE.     (See  Memorauhm) 

WARRANTY  TO  BE  FREE  OF  SEIZURE  AND  CAPTURE 
IN  PORT  OF  DISCHARGE.    What  shall  be  taken  to 
be  ship*s  port  of  discharge  within  the  meaning  of  the  war- 
ranty ii.  871 
if  ship,  with  the  intention  of  discharging  her  cargo,  once  oome 
within  danger  of  capture  from  land,  she  is  m  her  port  of 
discharge  871 
though  in  an  open  roadstead                                                            871 
or  lying  on  and  offf  in  a  river  estuary                                               87S 
but  not  if  she  be  in  the  open  sea  outside  the  roadstead  879 
meaning  of  warranty  to  he  free  of  confiscation  in  porta  of  die- 
charge  879 
warranty  to  be  free  of  capture  in  port  general^  879 
ship  under  this  warranty  must  be  infra  prasidta  partus                  873 
being  in  an  open  roadstead,  or  within  the  headlands  at  a  river's 

mouth,  will  not  suffice  873 

declaration  need  not  negative  seizure  to  be  in  port  873,  1969 

where  perils  of  the  sea  are  the  proximate  cause  of  total  lots, 

the  underwriter  is  not  exempted  by  this  warranty  873 

aliter,  where  the  proximate  caoae  is  captoie  Of  aeiinra  873 

VOL.  n.  65 
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WARRANTY  TO  BE  FREE  OF  SEIZURE  AND  CAPl 
IN  PORT  OF  DISCHARGE  —  (amlinued) 
.  nnderwriters,  under  such  a  warranty,  not  liable  for  < 
occasioned  by  ship's  running  out  of  port  to  escape  sei 
in  United  States,  clause  often  inserted  that  *'  insure] 
not  be  answerable  for  any  charge,  damage,  &c.,  ari 
consequence  of  seizure,  &c.,  for  illicit  trade,"  &c. 
circumstances  to  bring  a  case  within  this  clause 
■eixure  and  detention  made  on  reasonable  ground,  enooj 
illegal  trade  must  be  carried  on  by  the  assured  himself 
meaning  of  word  '*  trade  "    in    exception   respecting 
trade,  &c. 

WARRANTY  TO  BE  FREE  OF  MORTALITY  OR  JETTI 
Meaning  of  the  warranty  according  to  the  usage  of  Ua 

this  construction  is  only  binding  on  those  who  can  be  ( 

cognizanf  of  the  usage 
what  losses  fall  within  this  warranty 
death  of  animals  from  violent  pitching  and  laboring  of  the 

is  not  within  the  warranty 
and  the  rule  is  the  same  where  the  loss  is  partly  froi 

cause  and  partly  from  their  own  struggling  and  kickinj 
death  from  scarcity  of  provisions,  caused  by  un foresee 

unusual  delay  of  voyage,  is  within  the  warranty 

WEAR  AND  TEAR,  risk  of  loss  by,  does  not  fall  on  underwrite 
what  is  wear  and  tear,  and  what  average  loss 
in  case  of  anchors  and  cables 
in  case  of  masts,  spars,  and  sails 
damage  caused  by  springing  a  leak,  when  wear  and  tea 

when  average 
damage  done  to  hull  by  fighting,  by  enemy's  shot,  by  wi 

by  rats,  &c. 
damage  done  to  ship's  copper  works 
damage  to  copper  sheathing 
wear  and  tear  is  not  general  average 

WEARING  APPAREL  does  not  contribute  in  general  average 

WHALING  VOYAGES.     In  whaling  voyages  the  only  cargo, 
erly  so  called,  is  the  produce  of  the  fishing  adventure 
this  is  accordingly  covered  under  a  general  insurance 

goods  "  for  such  voyages 
but  the  **  otiZ/i/,"  or  apparatus  for  taking  and  stowing  fish 
cargo,  whether  covers  **  outfits  "  of  whaling  voyage 
cargo  of  ship  ''  now  on  a  whaling  voyage  "  covers  on) 

products  of  voyage 
"  outfits,"  what  it  includes  in  whaling  voyages 

WITNESSES.     Since  Lord  Denman's  Act  the  party  on  whose  t 
policy  is  effected,  seems  to  be  still  inadmissible  as  a  wi 
for  the  party  in  whose  name  the  action  is  brought 
all  other  objections  to  competency  of  witnesses  in  actio 

policies  seem  now  removed 
how  far  master  of  vessel  is  a  witness,  as  to  claims  for 

on  ship  or  cargo 
shipowner  for  shipper  of  goods 

WORMS,  damage  to  hull  of  ship  by,  is  wear  and  tear,  and  not  pj 
Jar  average 

W&ECK.     (Se^  Shipwreck) 


i 


INDEX.  1516 


WRECKERS,  plunder  of  goods  bj,  is  a  loss  bj  perils  of  the  sea  ii.  818 

if  goods  washed  ashore  out  of  stranded  ship  aie.aAerward8 
plundered  b^  wreckers,  so  as  never  again  to  come  to  Jthe 
hands  of  their  owners,  this  is  an  absolute  total  loss  1006 

WRIT  OF  ERROR,  condition  not  to  bring  under  consolidation  rule, 

meaning  of  ii.  1281 

does  not  apply  to  material  points  of  law,  going  to  the  merits 
of  the  case  1881 

each  separate  defendant  may  bring  a  separate  writ  of  error  for 
gbod  ground  1881 
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